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In  the  law  we  only  occasionally  can  reach  an 
absolutely  final  and  quantitative  determination, 
because  the  worth  of  the  competing  social  ends 
which  respectively  solicit  a  judgment  for  the 
plaintiff  or  the  defendant  cannot  be  reduced  to 
number  and  accurately  fixed.  The  worth,  that 
is,  the  intensity  of  the  competing  desires,  varies 
with  the  various  ideals  of  the  time,  and,  if  the 
desires  were  constant,  we  could  not  get  beyond 
a  relative  decision  that  one  weus  greater  and  one 
was  less.  But  it  is  of  the  essence  of  improve- 
ment that  we  should  be  as  accurate  as  we  can. 

Mr.  Justice  Holmes. 
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PREFATORY  NOTE 

• 

The  original  Interstate  Commerce  Act  has  now  been  on  the 
statute  books  for  twenty-eight  years.  Since  then,  by  successive 
amendments,  the  scope  of  the  Act  has  been  greatly  extended,  both 
as  to  the  kinds  of  the  utilities  affected  and  as  to  the  extent  of  the 
regulation  of  their  business.  As  a  result,  the  vast  and  increasing 
volume  of  utility  enterprise  which  transcends  the  confines  of  a 
single  state,  (and  even  intrastate  business  which  is  inseparably 
connected  with  or  affects  interstate  conunerce),  is  now  governed 
by  a  single  act  and  is  primarily  enforced  by  a  single  tribunal. 
The  real  scope  and  meaning  of  the  Act  must  be  sought  in  a  mass 
of  decisions  through  which  there  is  gradually  emer^ng  a  body  of 
principles.  The  intrinsic  importance  of  the  subject,  the  part  it 
plays,  and  the  greater  part  it  is  *  likely  to  play,  in  the  work  of  the 
modem  lawyer,  calls  for  the  training  of  men  equipped  to  partici- 
pate in  its  enforcement  as  lawyers,  administrators,  and  judges. 
In  other  words,  the  subject  calls  for  organized,  systematic  study 
as  one  of  the  most  vital  branches  of  the  law.  Such  study  is 
the  more  imperative  now  that  the  Interstate  Conmierce  Act  and 
the  experience  of  its  enforcement  have,  mittatia  mutandis,  served 
as  the  basis  for  the  far-reaching  regulation  of  interstate  indus- 
trial business  embodied  in  the  Federal  Trade  Conunission  Act  of 
September  26,  1914,  as  well  as  for  the  regulation  of  state  utilities, 
tbroiigh  the  more  recent  state  utility  commission  statutes.  The 
present  selection  of  cases  has  been  prepared  for  use  in  the  Harvard 
Law  School. 

The  generous  co-operation  of  Mr.  Max  Lowenthal  of  the  New 

York  Bar  has  made  this  collection  possible  at  this  time. 

F.  F. 
Caiibbu>ob,  January,  1915 
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The  Congress  shall  have  Power  .... 

[3]  To  regulate  Conunerce  with  foreign  Nations,  and  among  the 
several  States,  and  with  the  Indian  Tribes; .... 

—And 

[18]  To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  Powers 

ARTICLE  I,  SacnoN  8,  of  the  ConstitutioD  of  the  United  States. 


CHAPTER  I 

SCOPE  OF  THE  COMMERCE  REGULATED  BY  THE  ACT 

1.    Kinds  of  "Cakkiers" 

OMAHA  STREET  RAILWAY  v.  INTERSTATE  COMMERCE 

COMMISSION. 

230  U.  S.  324  (1913). 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Lee  Webster^  with  whom  Mr.  Frederic  D.  McKenney 
was  on  the  brief,  for  appellants. 

Mr.  Charles  W.  Needham  for  the  Interstate  Commerce  Com- 
mission. 

Mr.  Assistant  Attorney  General  Denison,  with  whom  Mr.  Thurlow 
M.  Gordon,  Special  Assistant  to  the  Attorney  General,  was  on 
the  brief,  for  the  United  States. 

Mr.  Jubticb  Lamar  delivered  the  opinion  of  the  court. 

The  Omaha  A  Council  Blufifs  Railway  &  Bridge  Company 
was  chartered  as  a  Street  Railroad  Company  imder  the  laws  of 
Iowa.  It  owned  street  car  lines  in  Council  Bluffs  and,  in  1887, 
was  authorized  by  Congress  to  construct  a  bridge  across  the 
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Missouri  Biver  and  to  operate  thereon  ''steam,  cable  and  street 
cars/'  (March  3,  1887,  24  Stat.  501,  c.  356.)  The  Omaha  & 
Council  Bluflfs  Railway,  chartered  as  a  Street  Railroad  imder  the 
laws  of  Nebraska,  owned  the  street  car  lines  in  Omaha  and  its 
suburbs,  South  Omaha,  Benson,  Dundee  and  Florence.  This 
street  railroad  had  no  right  of  eminent  domain  and  was  not 
authorized  to  haul  freight,  being  limited  by  its  charter  to  carry- 
ing passengers  only.  By  lease  it  acquired  the  bridge  and  car  ^^ 
lines  in  Council  Bluffs  which  thereafter  it  operated  as  part  of  its  . 
system.  Complaint  having  been  made  that  certain  interstate 
fares  were  unreasonable,  a  hearing  was  had  before  the  Commerce 
Commission,  which,  on  November  27,  1909  (17  I.  C.  C.  239),  P^: 
ordered  a  reduction  in  the  rate  between  Council  Bluffs,  Iowa,  and 
points  beyond  the  Loop,  in  Omaha,  Nebraska.  The  two  com- 
panies, lessor  and  lessee,  thereupon  filed  a  bill  in  the  United  ^^ 
States  Circuit  Court  for  the  District  of  Nebraska  to  enjoin  the  ^^* 
order.  The*  case  was  heard  before  three  Circuit  Judges,  who  ^ 
(179  Fed.  Rep.  243)  granted  a  temporary  injunction.                                             ^1 

The  case  was  transferred  to  the  Commerce  Court,  which,  ^ 

on  October  6,  1911,  dismissed  the  bill,  191  Fed.  Rep.  40. 

On  the  argument  of  the  appeal  in  this  court,  the  sole  question 
.discussed  was  whether  the  provisions  of  the  Commerce  Act  as  to 
railroads  applied  to  street  railroads,  the  appellant  relying,  among 
other  things,  on  the  fact  that  during  the  discussion  in  the  Senate 
the  author  of  the  bill  and  Chairman  of  the  Senate  Committee 
to  which  it  had  been  referred,  said  (17  Cong.  Rec.  Pt.  IV,  p.  3472) 
'Hhat  the  Bill  is  not  intended  to  affect  the  stage  coach,  the  street 
railway,  the  telegraph  lines,  the  canal  boat,  or  the  vessel  em- 
ployed in  the  inland  or  coasting  trade,  even  though  they  may 
be  engaged  in  interstate  commerce,  because  it  is  not  deemed 
necessary  or  practicable  to  cover  such  a  multitude  of  subjects." 
After  quoting  §  1^  and  this  statement  and  construing  it  in  the 

^  Sec.  1.  That  the  proyisions  of  this  act  shall  i^iply  to  any  corporation  or 
any  person  or  persons  engaged  in  the  transportation  of  oil  or  other  com* 
modity,  except  water  and  except  natural  or  artificial  gas,  by  means  of  pipe 
lines,  or  partly  by  pipe  lines  and  partly  by  railroad,  or  partly  by  pipe  lines 
and  partly  by  water,  who  shall  be  considered  and  held  to  be  common  carriers 
within  the  meaning  and  purpose  of  this  act,  and  to  any  common  carrier  or 
carriers  engaged  in  the  transportation  of  passengers  or  property  wholly  by 
railroad  (or  partly  by  railroad  and  partly  by  water  when  both  are  used  under 
a  common  control,  management,  or  arrangement  for  a  continuous  carriage 
or  shipment)  from  one  State  or  Territory  of  the  United  States  or  the  District 
of  Columbia  to  any  other  State  or  Territory  or  from  one  place  in  a  Territory 
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light  of  the  broad  scope  of  the  act,  the  Commerce  Court  held  that 
the  meamng  of  the  statute  could  not  be  determined  from  state- 
ments used  in  debate.  We  concur  in  that  view.  The  act  must 
be  interpreted  by  its  own  terms,  and  we  must  look  to  it  as  a 
whole,  in  order  to  determine  whether  it  applies  to  Street  Railroads, 
carrying  passengers  between  cities  divided  by  a  state  line. 

The  statute  in  terms  applies  to  carriers  engaged  in  the  trans- 
portation of  passengers  or  proj)erty  by  railroad. 

But,  in  1887,  that  word  had  no  fixed  and  accurate  meaning, 
for  there  was  then,  as  now,  a  conflict  in  the  decisions  of  the  state 
courts  as  to  whether  street  railroads  were  embraced  within  the 
provisions  of  a  statute  giving  righ:s  or  imposing  burdens  on 
railroads.  The.  appellants  cite  decisions  from  twelve  States 
holding  that  in  a  statute  the  word  "railroad"  does  not  mean 
"street  railroad."  The  defense  cite  decisions  to  the  contrary 
from  an  equal  number  of  States.  The  present  record  discloses 
a  similar  disagreement  in  Federal  tribunals.  For  not  only  did 
the  Conmierce  Court  and  the  Circuit  Coml;  differ,  but  it  appears 
that  the  members  of  the  Commission  were  divided  on  the  subject 
when  this  case  was  decided  and  also  when  the  question  was  first 
raised  in  WiUson  v.  Rock  Creek  Ry.  Co.,  7  I.  C.  C.  83. 
•  This  conflict  is  not  so  great  as  at  first  blush  would  appear. 
For  all  recognize  that  while  there  is  similarity  between  railroads 

to  another  place  in  the  same  Territory,  or  from  any  place  in  the  United  States 
to  an  adjacent  foreign  country,  or  from  any  place  in  the  United  States  through 
a  foreign  country  to  any  other  place  in  the  United  States,  and  also  to  the 
transportation  in  like  manner  of  property  shipped  from  any  place  in  the 
United  States  to  a  foreign  country  and  carried  from  such  place  to  a  port  of 
transshipment  or  shipped  from  a  foreign  country  to  any  place  in  the  United 
States  and  carried  to  such  place  from  a  port  of  entry  either  in  the  United 
States  or  an  adjacent  foreign  country.  iSrovided,  however,  That  the  provi- 
sions of  this  act  shall  not  apply  to  the  transportation  of  passengers  or  property, 
or  to  the  receiving,  delivering,  storage,  or  handling  of  the  property  wholly 
within  one  State  and  not  shipped  to  or  from  a  foreign  country  from  or  to  any 
State  or  Territory  as  aforesaid. 

The  term  *'oonunon  carrier,"  as  used  in  this  act,  shall  include  express 
companies  and  sleeping  car  companies.  The  term  ''railroad,''  as  used  in 
this  act,  shall  include  all  bridges  and  ferries  used  or  operated  in  connection 
with  any  railroad,  and  also  all  the  road  in  use  by  any  corporation  operating 
a  railroad,  whether  owned  or  operated  under  a  contract,  agreement,  or  lease, 
and  shall  also  include  all  switches,  spius,  tracks,  and  terminal  facilities  of 
every  kind  used  or  necessary  in  the  transportation  of  the  persons  or  property 
designated  herein,  and  also  all  freight  depots,  yards,  and  grounds  used  or 
necessary  in  the  transportation  or  delivery  of  any  of  said  property.  (24 
Stat.  379.) 
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and  street  railroads,  there  is  also  a  difference.  Some  courts, 
emphasizing  the  similarity,  hold  that  in  statutes  the  word  ''Rail- 
road" includes  Street  Railroad,  imless  the  contrary  is  required 
by  the  context.  Others,  emphasizing  the  dissimilarity,  hold 
that  ''Railroad"  does  not  include  Street  Railroad  unless  required 
by  the  context,  since,  as  tersely  put  by  the  Court  of  Appeals  of 
Kentucky,  "a  street  railroad,  in  a  technical  and  popular  sense, 
is  as  different  from  an  ordinary  railroad  as  a  street  is  from  a  road." 
Louisville  &  Portland  R,  R.  Co.  v.  Louisville  City  Ry.  Co,,  2  Duvall, 
176. 

But  all  the  decisions  hold  that  the  meaning  of  the  word  is  to 
be  determined  by  construing  the  statute  as  a  whole.  If  the 
scope  of  the  act  is  such  as  to  show  that  both  classes  of  companies 
were  within  the  legislative  contemplation,  then  the  word  "Rail- 
road" will  include  Street  Raiboad.  On  the  other  hand,  if  the 
act  was  aimed  at  Railroads  proper,  then  Street  Railroads  are 
excluded  from  the  provisions  of  the  statute.  Applying  this 
universally  accepted  rule  of  construing  this  word,  it  is  to  be  noted 
that  ordinary  railroads  are  constructed  on  the  companies'  own 
property.  The  tracks  extend  from  town  to  town  and  are  usually 
connected  with  other  railroads,  which  themselves  are  further 
connected  with  others,  so  that  freight  may  be  shipped,  without 
breaking  bulk,  across  the  continent.  Such  railroads  are  channels 
of  interstate  commerce.  Street  Railroads,  on  the  other  hand,  are 
local,  are  laid  in  streets  as  aids  to  street  traffic,  and  for  the  use  of 
a  single  conmiunity,  even  though  that  community  be  divided 
by  state  lines,  or  under  different  municipal  control.  When 
tiiese  street  railroads  carry  passengers  across  a  state  Une  they  are, 
of  course,  engaged  in  interstate  commerce,  but  not  the  commerce 
which  Congress  had  m  mind  when  legislatmg  in  1887.  Street 
railroads  transport  passengers  from  street  to  street,  from  ward 
to  ward,  from  city  to  suburbs,  but  the  commerce  to  which  Con- 
gress referred  was  that  carried  on  by  railroads  engaged  in  hauling 
passengers  or  freight  "between  States,"  "between  States  and 
Territories,"  "between  the  United  States  and  foreign  coimtries." 
The  act  referred  to  Railroads  which  were  required  to  post  their 
schedules  —  not  at  street  corners  where  passengers  board  street 
cars,  but  in  ^^  every  depot,  station  or  office  where  passengers  or  freight 
are  received  for  transportation"  The  railroads  referred  to  in  the 
act  were  not  those  having  separate,  distinct  and  local  street 
lines,  but  those  of  whom  it  was  required  that  they  should  make 
joint  rates  and  reasonable  facilities  for  interchange  of  traflte 
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with  connecting  lines,  so  that  freight  might  be  easily  and  ex- 
peditiously moved  in  interstate  commerce. 

Every  provision  of  the  statute  is  applicable  to  railroads.  Only 
a  few  of  its  requirements  are  applicable  to  street  railroads  which 
did  not  do  the  business  Congress  had  in  contemplation  and  had 
not  engaged  in  the  pooling,  rebating  and  discrimination  which 
the  statute  was  intended  to  prohibit.  This  was  recognized  in 
WiUson  V.  Rock  Creek  Ry.  Co.,  7  I.  C.  C.  83,  where,  although  it 
was  held  that  the  statute  applied  to  a  street  railroad  between 
Washington,  D.  C,  and  a  point  in  Maryland,  the  Commission 
nevertheless  said  (7  I.  C.  C.  88):  "It  may  be  conceded  that  this 
class  of  railroads  was  not  specifically  within  the  contemplation  of 
the  framers  of  that  law,  for  the  evils  which  it  was  intended  to 
remedy  would,  in  the  nature  of  the  case,  but  rarely  arise  in  the 
management  of  such  roads  in  their  dealing  with  the  public." 

Street  railroads  not  being  guilty  of  the  mischief  sought  to  be 
corrected,  the  remedial  provisions  of  the  statute  not  being  applica- 
ble to  them,  commands  upon  every  railroad  "subject  to  the  act" 
being  such  that  they  could  not  be  obeyed  by  street  railroads  be- 
cause of  the  nature  of  their  business  and  character  and  location 
of  their  tracks,  it  is  evident  that  the  case  is  within  that  large  line 
of  authorities  which  hold  that  under  such  a  statute  the  word 
"railroad"  cannot  be  construed  to  include  street  railroad. 

But  it  is  said  that  since  1887,  when  the  act  was  passed,  a  new 
tjrpe  of  interurban  railroad  has  been  developed  which,  with 
electricity  as  a  motive  power,,  uses  larger  cars  and  runs  through 
the  country  from  town  to  town,  enabling  the  carrier  to  haul 
passengers,  freight,  express  and  the  mail  for  long  distances  at 
high  speed.  We  are  not  dealing  with  such  a  case,  but  with  a 
company  chartered  as  &  street  railroad,  doing  a  street  railroad 
business  and  hauling  no  freight.  The  case  was  heard  on  de- 
miurer,  with  the  opinion  of  the  Commission  treated  as  a  part  of 
the  record.  It  indicates  that  at  some  points  the  line  is  on  private 
property,  but  where  this  is  and  to  how  great  an  extent  does  not 
appear.  Indeed,  the  record  does  not  show  that  electricity  was 
used  as  a  motive  power,  though,  in  the  light  of  modern  methods, 
that  may  possibly  be  assumed.  But  it  affirmatively  appears  that 
the  company  was  chartered  as  a  street  railroad,  and  hauls  no 
freight  and  is  doing  only  a  business  appropriate  to  a  street  rail- 
road. So  that  whatever  the  motive  power  or  the  size  or  speed 
of  the  cars  is  immaterial.  In  any  event,  there  were  "street 
cars"  referred  to  in  the  act  of  Congress  authorizing  the  construe- 
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tion  of  the  Bridge  from  Council  Bluffs  to  Omaha  (24  Stat.  501). 
The  company  used  such  cars  and  did  a  street  passenger  business 
only.  It  laid  its  tracks  in  crowded  thoroughfares  of  those  cities 
and  their  suburbs  and  it  is  manifest  that  Congress  did  not  intend 
that  these  tracks  should  be  connected  with  Railroads  for  hauling 
freight  cars  and  long  trains  through  and  along  the  streets  of  Omaha 
and  Council  Bluffs. 

It  is  contended,  however,  that  the  amendment  of  June  18, 
1910,  36  Stat.  539,  553,  c.  309,  shows  that  Congress  considered 
that  street  railroads  were  imder  the  jurisdiction  of  the  Com- 
mission inasmuch  as  it  then  provided  that  ''the  Commission 
shall  not  establish  any  through  route,  classification  or  rate  be- 
tween street  electric  passenger  railways  not  engaged  in  .  .  . 
transporting  freight  .  .  .  and  railroads  of  a  different  chax- 
acter."  It  is  contended  on  the  other  hand  that  in  that  statute 
Congress  distinctly  recognized  that  a  street  electric  road  was 
"a  different  character  of  railroad,"  and  apprehending  that  the 
broad  language  of  the  amendment  of  1910  might  be  construed 
to  take  in  street  railroads,  this  provision  was  inserted  out  of 
abundant  caution  to  prevent  that  result,  as  in  the  case  of  establish- 
ing routes  wholly  by  water,  which  certainly  were  not  within  the 
terms  of  the  original  Act. 

This  section  of  the  act  of  1910,  however,  having  been  passed 
after  the  order  was  made  by  the  Commission,  Nov.  27,  1909, 
is  not  before  us  for  construction  and,  manifestly,  cannot  be  given 
a  retrospective  operation,  though ,  the  Government  insists  that 
it  should  be  given  a  prospective  operation  and  in  its  brief  con- 
tends that  "even  if  the  Commission's  order  was  without  lawful 
authority  at  the  time  it  was  made  (Nov.  27,  1909)  the  amend- 
ment of  1910  either  ratified  it  altogether,  or,  at  least,  validated  it 
for  the  future,"  and,  therefore,  it  was  contended  "that  the  judg- 
ment should  be  affirmed,  dt  if  not  affirmed  as  rendered,  should 
be  modified  to  set  aside  the  order  only  in  its  operation  prior  to 
June  18,  1910,"  on  which  day  the  amendment  as  to  electric  street 
passenger  cars  became  effective.  McUtingly  v.  District  of  Columbia^ 
97  U.  S.  687;  Laayrey  v.  Hawaii,  206  U.  S.  206;  B.  &  0.  R.  R.  v. 
/.  C.  C.J  221  U.  S.  612,  are  cited  to  show  that  Congress  might 
ratify  what  had  not  been  originally  commanded.  The  first 
two  decisions  relate  to  transactions  of  a  nature  entirely  different 
from  that  here  involved;  and,  in  the  Baltimore  &  Ohio  Case, 
which  was  more  like  this  on  its  facts,  the  parties  pending  the 
suit  stipulated  that  the  order  should  apply  only  to  the  future. 
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and  it  was  said  that  the  ''question  of  the  authority  of  the  Com- 
mission at  the  time  the  order  was  made  has  become  a  moot  one" 
(621).  There  was  no  such  stipulation  here,  and  there  being 
nothing  to  show  that  Congress  attempted  an  express  ratification, 
and  it  being  open  whether  the  amendment  was  intended  to  confer 
a  jurisdiction  not  previously  given,  the  motion  of  the  Govern- 
ment to  make  the^  order  of  November  27,  1909,  eflfective  from 
June  18,  1910,  cannot  prevail. 

The  decree  of  the  Commerce  Court  is  reversed  and  that  of  the 
three  Circuit  Judges  made  permanent.  Reversed. 

Mr.  Justice  Pitnet  did  not  hear  the  argument  and  took  no 
part  in  the  decision  of  this  case. 
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234  U.  S.  548  (1914). 

The  facts  are  stated  in  the  opinion. 

The  Solicitor  General  [Davis]  for  the  United  States  and  Mr. 
Charles  TT.  Needham  for  the  Interstate  Commerce  Commission. 

Mr.  John  G.  MiJbum,  with  whom  Mr.  Frank  L.  Crawford, 
Mr.  Walter  F.  Taylor,  Mr.  M.  F.  EUiott  and  Chester  0.  Swain 
were  on  the  brief,  for  appellees  in  Nos.  481,  482  and  483. 

Mr.W.  S.  Fitzpairick,  with  whom  Mr.  J.  B.  F.  Gates,  Mr.  L.  W. 
Keplinger  and  Mr.  C.  W.  Trickett  were  on  the  brief,  for  appellee 
in  No.  506. 

Mr.  Albert  L.  Wilson  for  appellee  in  No.  507. 

Mr.  W.  I.  Lewis,  Mr.  Archibald  F.  Jones  and  Mr.  R.  R.  Lewis, 
for  appellees  in  No.  508  submitted. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

By  the  act  of  Congress  of  June  29,  1906,  c.  3591,  34  Stat.  584, 
the  Act  to  Regulate  Commerce  was  amended  so  that  the  first 
section  reads  in  part  as  follows:    ''That  the  provisions  of  this 

^  Docket  title  of  these  cases:  No.  481.  United  States  v.  Ohio  Oil  Company. 
No.  482.  United  States  «.  Standard  Oil  Company.  No.  483.  United  States  v. 
Standard  Oil  Company  of  Louisiana.  No.  506.  United  States  v.  Prairie 
Oil  &  Gas  Company.  No.  507.  United  States  v.  Uncle  Sam  Oil  Company. 
No.  508.  United  States  v.  Benson,  doing  business  under  the  Partnership 
Name  of  Tide  Water  Pipe  Company,  Limited. 


8      SCOPE  OP  THE  'commerce  REGULATED  BY  THE  ACT 

Act  shall  apply  to  any  corporation  or  any  person  or  persons 
engaged  in  the  transportation  of  oil  or  other  commodity^  except 
water  and  except  natural  or  artificial  gas)  by  means  of  pipS  lines, 
or  partly  by  pipe  lines  and  partly  by  rlulroad,  or  partly  by  pipe 
lines  and  partly  by  water,  who  shall  be  considered  and  held  to 
be  common  carriers  within  the  meaning  and  purpose  of  this^ 
uCt./'  1  hereafter  the  Interstate  Oomiiaerce  Qpffimission  issued 
an  order  requiring  the  appellees  among  others,  being  parties  in 
control  of  pipe  lines,  to  file  with  the  Commission,  schedules  of 
their  rates  and  charges  for  the  transportation  of  oil.  24  I.  C.  C.  1. 
The  appellees  thereupon  brought  suit  in  the  Commerce  Court 
to  set  aside  and  annul  the  order,  and  a  preliminary  injunction  was 
issued  by  that  court,  on  the  broad  ground  that  the  statute  applies 
to  every  pipe  line  that  crosses  a  state  boimdary  and  that  thus 
construed  it  is  unconstitutional.  204  Fed.  Rep.  798.  The  United 
States,  the  Interstate  Commerce  Commission  and  other  inter- 
vening respondents  appealed. 

The  circumstances  in  which  the  amendment  was  passed  are 
known  to  every  one.  The  Standard  Oil  Company,  a  New  Jersey 
corporation,  owned  the  stock  of  the  New  York  Transit  Com- 
pany, a  pipe  line  made  a  common  carrier  by  the  laws  of  New  York, 
and  of  the  National  Transit  Company,  a  Pennsylvania  corporation 
of  like  character,  and  by  these  it  connected  the  Appalachian  oil 
field  with  its  refineries  in  the  east.  It  owned  nearly  all  the  stock 
of  the  Ohio  Oil  Company,  which  connected  the  Lima-Indiana 
field  with  its  system;  and  the  National  Transit  Company,  con- 
trolled by  it,  owned  nearly  all  the  stock  of  the  Prairie  Oil  and 
Gas  Company,  which  ran  from  the  Mid-Continent  field  in  Okla- 
homa and  Kansas  and  the  Caddo  field  in  Louisiana  to  Indiana 
and  connected  with  the  previously  mentioned  lines.  It  also  was 
largely  interested  in  the  Tide  Water  Pipe  Company,  Limited, 
which  connected  with  the  Appalachian  and  other  fields  and  pur- 
sued the  methods  of  the  Standard  Oil  Company  about  to  be 
described.  By  the  before  mentioned  and  subordinate  lines  the 
Standard  Oil  Company  had  made  itself  master  of  the  only  prac- 
ticable oil  transportation  between  the  oil  fields  east  of  California 
and  the  Atlantic  Ocean  and  carried  much  the  greater  part  of  the 
oil  between  those  points.  Before  the  recent  dissolution  the  New 
York  and  Pennsylvania  Companies  had  extended  their  lines  into 
New  Jersey  and  Maryland  to  the  refineries  and  the  laws  of  those 
States  did  not  require  them  to  be  common  carriers.  To  meet 
the  present  amendment  the  Standard  Oil  Company  took  a  con- 
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veyance  of  the  New  Jersey  and  Maryland  lines,  atid  the  common 
carrier  lines  now  end  at  insignificant  places  where  there  are  neither 
market  nor  appliances  except  those  of  the  Standard  Oil,  by  which 
it  would  seem  that  the  whole  transport  of  the  carriers'  lines  is 
received.  There  is  what  seems  to  be  merely  a  fortnal  breach  of 
continuity  when  the  carriers'  pipes  stop.  The  change  is  not 
material  to  our  view  of  the  case. 

Availing  itself  of  its  monopoly  of  the  means  of  transportation 
the  Standard  Oil  Company  refused  through  its  subordinates  to 
carry  any  oil  unless  the  same  was  sold  to  it  or  to  them  and  through 
them  to  it  on  terms  more  or  less  dictated  by  itself.  In  this  way 
it  made  itself  master  of  the  fields  without  the  necessity  of  owning 
them  and  carried  across  half  the  continent  a  great  subject  of  in- 
ternational commerce  coming  from  many  owners  but,  by  the 
duress  of  which  the  Standard  Oil  Company  was  master,  carrying 
it  all  as  its  own.  The  main  question  is  whether  the  act  do< 
constitutionally  can  apply  to  the  several  con8titfllftnfJ^  th^t  thtm 
had  been  united  into  a  single  line. 

Taking  up  first  the  construction  of  the  statute,  we  think  it 
plain  that  it  was  intended  to  reach  the  combination  of  pipe  lines 
that  we  have  described.  The  provisions  of  the  act  are  to  apply 
to  any  person  engaged  in  the  transportation  of  oil  by  means  of 
pipe  lines.  The  words  *who  shall  be  considered  and  held  to  be 
common  carriers  within  the  meaning  and  purpose  of  this  act' 
obviously  are  not  intended  to  cut  down  the  generality  of  the 
previous  declaration  to  the  meaning  that  only  those  shall  be  held 
common  carriers  within  the  act  who  were  common  carriers  in  a 
technical  sense,  but  an  injunction  that  those  in  control  of  pipe 
lines  and  engaged  in  the  transportation  of  oil  shall  be  dealt  with 
as  such.  If  the  Standard  Oil  Company  and  its  cooperating  com- 
panies were  not  so  engaged  no  one  was.  It  not  only  would  be  a 
sacrifice  of  fact  to  form  but  would  empty  the  act  if  the  carriage 
to  the  seaboard  of  nearly  all  the  oil  east  of  California  were  held 
not  to  be  transportation  within  its  meaning,  because  by  the  exer- 
cise of  their  power  the  carriers  imposed  as  a  condition  to  the 
carriage  a  sale  to  themselves.  As  applied  to  them,  while  the 
amendment  does  not  compel  them  to  continue  in  operation  it 
does  require  them  not  to  continue  except  as  common  carriers. 
That  is  the  plain  meaning  as  has  been  held  with  regard  to  other 
statutes  similarly  framed.  AUantic  Coast  Line  R.  R.  Co,  v.  River- 
9tde  Mills,  219  U.  S.  186,  195,  203.  Its  evident  purpose  was  to 
bring  within  its  scope  pipe  lines  that  although  not  technically 
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common  carriers  yet  were  carrying  all  oil  offered;  if  only  the 
offerers  would  sell  at  their  price. 

The  only  matter  requiring  much  consideration  is  the  consti- 
tutionality of  the  act.  That  the  transportation  is  conmierce 
among  the  States  we  think  clear.  That  conception  cannot  be 
made  wholly  dependent  upon  technical  questions  of  title,  and 
the  fact  that  the  oils  transported  belonged  to  the  owner  of  the 
pipe  line  is  not  conclusive  against  the  transportation  b^ing  «"fih 
commerce"!  Rearick  v.  PennsylvaTda,  203  U.  S.  507,  512.  See 
Texas  &  Neu)  Orleans  R.  R,  Co.  v.  Sabine  Tram  Co.,  227  U.  S. 
111.  The  situation  that  we  have  described  would  make  it  illusory 
to  deny  the  title  of  conmierce  to  such  transportation,  beginning 
in  purchase  and  ending  in  sale,  for  the  same  reasons  that  make  it 
transportation  within  the  act. 

The  control  of  Congress  over  commerce  among  the  States 
camiot  be  made  a  means  of  exercising  powers  not  entrusted  to 
it  by  the  Constitution,  but  it  may  require  those  who  are  common 
carriers  in  substance  to  become  so  in  form.  So  far  as  the  statute 
contemplates  future  pipe  lines  and  prescribes  the  conditions  upon 
which  they  may  be  established  there  can  be  no  doubt  that  it  is 
vafid.  Bo  the  objection  is  narrowed  to  the  tact  that  it  applies  to 
ines  already  engaged  in  transportation.  But,  as  we  already  have 
intimated,  those  lines  that  we  are  considering  are  common  car- 
riers now  in  everjrthing  but  form.  They  carry  everybody's  oil 
to  a  market,  although  they  compel  outsiders  to  sell  it  before  taking 
it  into  their  pipes.  The  answer  to  their  objection  is  not  that  they 
may  give  up  the  business,  but  that,  as  applied  to  them,  the  statute 
practically  means  no  more  than  they  must  give  up  requiring  a 
sale  to  themselves  before  carrying  the  oil  that  they  now  receive. 
The  whole  case  is  that  the  appellees  if  they  carry  must  do  it  in 
a  way  that  they  do  not  like.  There  is  no  taking  and  it  does  not 
become  necessary  to  consider  how  far  Congress  could  subject 
them  to  pecuniary  loss  without  compensation  in  order  to  accom- 
plish the  end  m  view.  Hoke  v.  United  States,  227  U.  S.  308,  323. 
Lottery  Case,  188  U.  S.  321,  357. 

These  considerations  seem  to  us  sufficient  to  dispose  of  the  cases 
of  the  Standard  Oil  Company,  the  Ohio  Oil  Company,  the  Prairie 
Oil  and  Gas  Company  and  the  Tide  Water  Pipe  Company, 
Limited.  The  Standard  Oil  Company  of  Louisiana  was  incorpo- 
rated since  the  passage  of  the  amendment,  and  before  the  begin- 
ning of  this  suit  to  break  up  the  monopoly  of  the  New  Jersey 
Standard  Oil  Company.    It  buys  a  large  part  of  its  oil  from  the 
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Prairie  Oil  and  Gas  Company  which  buys  it  at  the  wells  in  the  Mid* 
Continent  field  and  transfers  the  title  to  the  Louisiana  Company 
in  that  State.    Its  case  also  is  covered  by  what  we  have  said. 

There  remains  to  be  considered  only  the  Uncle  Sam  Oil  Com- 
pany. This  company  has  a  refinery  ux  Kansas  and  oU  wells  m 
Oklahoma,  witl^  a  pipe  line  connecting  the  two  which  it  has  used 
for  the  sole  purpose  of  conducting  oil  from  its  own  wells  to  its  own 
refinery.  It  would  be  a  perversion  of  language,  considering  the 
sense  in  which  it  is  used  in  the  statute,  to  say  that  a  man  was  en* 
gaged  in  the  transportation  of  water  whenever  he  ^umEed.a^U 
of  water  from  his  well  to  his  house.    So  as  to  oil.    When^as  inthis 


case,  a  company  is  simply  drawing  oil  f rom  ]t^  own  wft^)°  unrnaa 
a  state  line  to  its  own  refinery  for  its  own  use,  and  that  is  all, 
we  do  not  regard  it  as  falling  within  the  description  of  the  acL 
the  trajnsportation  being  jnftrftly  atv  inf»idftnt  to  use  at  the  end. 
In  that  case  the  decree  will  be  affirmed.  In  the  others  the  decree 
will  be  reversed.  No.  507,  Decree  affirmed. 

Nos.  481,  482,  483,  606  and  508,  Decrees  reversed. 

The  Chief  Justice  concurring. 

Agreeing  in  every  particular  with  the  conclusions  of  the  court 
and  with  its  reasoning  except  as  to  one  special  subject,  my  con- 
currence as  to  that  matter  because  of  its  importance  is  separately 
stated.  The  matter  to  which  I  refer  is  the  exclusion  of  the  Uncle 
Sam  Oil  Company  from  the  operation  of  the  act.  The  view  which 
leads  the  court  to  exclude  it  is  that  the  company  was  not  engaged 
in  transportation  under  the  statute,  a  conclusion  to  which  I  do 
not  assent.  The  facts  are  these:  That  company  owns  wells  in 
one  State  from  which  it  has  pipe  lines  to  its  refinery  in  another 
State,  and  piunps  its  own  oil  through  such  pipe  lines  to  its  refinery 
and  the  product  of  course  when  reduced  at  the  refinery  passes 
into  the  markets  of  consumption.  It  seems  to  me  that  the  busi- 
ness thus  carried  on  is  transportation  in  interstate  commerce 
within  the  statute.  But  despite  this  I  think  the  company  is  not 
embraced  by  the  statute  because  it  would  be  impossible  to  make 
the  statute  applicable  to  it  without  violating  the  due  process 
clause  of  the  Fifth  Amendment,  since  to  apply  it  would  neces- 
sarily amount  to  a  taking  of  the  property  of  the  company  without 
compensation.  It  is  shown  beyond  question  that  the  company 
buys  no  oil  and  by  the  methods  which  have  been  mentioned 
simply  carries  its  own  product  to  its  own  refinery;  in  other  words, 
it  is  engaged  in  a  purely  private  business.    Under  these  conditions 
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in  my  opinion  there  is  no  power  under  the  Constitution  without 
the  exercise  of  the  right  of  eminent  domain  to  convert  without  its 
consent  the  private  business  of  the  company  into  a  public  one. 

Of  course  this  view  has  no  application  to  the  other  companies 
which  the  court  holds  are  subject  to  the  act  because  as  pointed 
out  the  principal  ones  were  chartered  as  common  carriers  and  they 
all  either  directly  or  as  a  necessary  result  of  their  association  were 
engaged  in  buying  oil  and  shipping  it  through  their  pipes;  in 
other  words,  were  doing  in  reality  a  common  carrier  business, 
disguised,  it  may  be,  in  form,  but  not  changed  in  substance.  Under 
these  conditions  I  do  not  see  how  it  would  be  possible  to  avoid  the 
conclusion  which  the  court  has  reached  without  declaring  that 
the  shadow  and  not  the  substance  was  the  criterion  to  be  resorted 
to  for  the  purpose  of  determining  the  validity  of  the  exercise  of 
legislative  power. 

Mr.  Justice  McKenna,  dissenting.^ 


2.    Kinds  of  Commerce 

RAILROAD  COMMISSION  OF  LOUISIANA  v,  TEXAS 
AND  PACIFIC  RAILWAY  COMPANY. 

229  U.  S.  336  (1913^. 

The  facts  are  stated  in  the  opinion. 

Mr,  Ruffin  G.  Pleasant,  Attorney  General  of  the  State  of  Louisi- 
ana, Mr,  Wylie  M,  Barrow,  Assistant  Attorney  General,  and  Mr, 
E,  Howard  McCaleb  for  appellants, 

Mr,  Charles  Payne  Fenner,  Mr.  Walker  B.  Spencer,  Mr,  Philip 
S,  Gidiere,  Mr,  Esmonds  Phelps,  Mr,  Henry  Bernstein,  Mr,  John 
Totts  and  Mr,  F,  G,  Hudson  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

Suit  in  equity  to  declare  void  certain  orders  of  the  Railroad 
Commission  of  the  State  of  Louisiana  and  to  restrain  the  enforce- 
ment of  penalties  for  the  alleged  violation  thereof.  The  ground 
of  the  suit  is  that  the  orders  and  the  penalties  constitute  a  regula- 
tion of  interstate  commerce  and  therefore  are  in  violation  of  the 
commerce  clause  of  the  Constitution  of  the  United  States. 

^  The  dissenting  opinion  is  omitted.  —  Ed. 
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An  amended  and  supplemental  bill  was  filed  by  leave  of  the 
court,  making  the  appellant,  Walter  Guion,  then  Attorney  General 
of  the  State,  a  party  on  the  ground  that  he  had  asserted  a  right  and 
intention  to  bring  suits  in  the  state  courts  to  collect  the  fines  and 
penalties  imposed  by  the  State  Railroad  Commission. 

A  demurrer  was  filed  to  the  bill,  stating  as  grounds  thereof  — 
(1)  That  neither  the  ori^nal  nor  the  supplemental  bill  stated 
any  cause  for  the  relief  prayed.  (2)  That  the  suit  was  one  against 
the  State,  being  one  brought  to  restrain  the  State  in  her  sovereign 
character  and  capacity  from  instituting  suits  to  recover  and  en- 
force the  collection  of  penalties  imposed  under  and  by  virtue  of 
the  provisions  of  her  constitution  of  a  penal  nature.  (3)  That  the 
amount  involved  is  not  sufficient  to  give  the  court  jurisdiction, 
not  being  over  $2,000. 

The  demurrer  was  overruled.  An  answer  was  then  filed.  The 
case  was  referred  to  a  master,  who  reported  his  conclusions  of 
fact  and  of  law  and  recommended  that  the  bill  be  dismissed,  bas- 
ing his  recommendation  on  Gidf,  Colorado  &  Santa  Fe  R.  R.  Co. 
V.  Texas,  204  U.  S.  403. 

The  Circuit  Court,  however,  drew  a  different  conclusion  from 
the  facts,  and  entered  a  decree  perpetually  enjoining  the  fines 
imposed.  The  decree  was  affirmed  by  the  Circuit  Court  of 
Appeals,  expressing,  without  discussion,  its  concurrence  with  the 
court  below  that  on  the  facts  found  by  the  master  the  commerce 
involved  in  the  case  was  interstate. 

The  facts  as  found  by  the  master  may  be  summarized  as  follows: 

The  appellee  railroad  companies  are  corporations  engaged  in 
interstate  and  intrastate  commerce  from  points  within  and  with- 
out the  State  of  Louisiana  to  the  City  of  New  Orleans,  and  the 
freight  transported  by  them  is  subsequently  loaded  on  board  ships 
and  transported  to  foreign  ports  and  countries.  The  Railroad 
Commission  of  Louisiana,  on  May  25,  1905,  promulgated  and  put 
in  effect  an  order  which  fixed  the  freight  rates  that  the  railroads 
should  be  entitled  to  charge  on  all  intrastate  traffic,  and  the  rates 
were  effective  and  in  force  at  the  date  of  the  shipment  in  con- 
troversy. In  the  months  of  July,  August  and  September,  1905, 
certain  persons  (their  names  are  unimportant)  delivered  to  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company  at  certain 
stations  on  the  line  of  its  road,  within  the  State,  eighteen  carloads 
of  logs  and  staves.  The  logs  and  staves  were  transported  by  the 
railway  from  said  stations  and  delivered  to  Alexandria  and  there 
delivered  to  the  Texas  &  Pacific  Railway  Company,  which  trans- 
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ported  them  to  New  Orleans,  where  they  were  unloaded  from  the 
cars,  put  on  board  ship  and  exported  to  foreign  countries. 

When  the  shipments  were  made,  the  local  tariff  filed  with  and 
approved  by  the  State  Railroad  Commission  was  ten  cents  per 
himdred  pounds;  the  local  tariff  filed  with  and  approved  by  the 
Interstate  Conunerce  Commission  on  such  shipments,  at  that 
time,  was  twelve  cents  per  hundred  pounds. 

The  consignees  were  notified  of  the  arrival  of  the  cars  at  New 
Orleans  and  the  Texas  &  Pacific  Railway  Company  was  ordered 
by  them  to  deliver  the  freight  to  certain  steamships  plying  be- 
tween New  Orleans  and  European  ports.  The  freight  was  deliv- 
ered in  accordance  with  the  orders  and  exported  from  Louisiana. 
A  freight  rate  of  twelve  cents  per  hundred  poimds  was  charged  on 
the  shipments  and  collected  by  the  railway  company. 

In  March,  1905,  a  shipper  delivered  to  the  Kansas  City  Southern 
Railway  Company  at  Leesville,  Louisiana,  on  its  line  of  road,  three 
carloads  of  tank  staves,  which  were  loaded  in  cars  of  the  Texas 
&  Pacific  Railway  Company  to  be  transported  to  a  named  con- 
signee at  New  Orleans.  The  rate  established  by  the  State 
Railroad  Commission  was  ten  cents  per  hundred  pounds;  the  in- 
terstate rate  filed  with  the  Interstate  Commerce  Commission  waa 
fifteen  cents  per  hundred  pounds.  The  staves  were  hauled  to 
Shreveport,  Louisiana,  and  there  delivered  to  the  Texas  &  Pacific 
Railway  Company,  which  hauled  them  to  New  Orleans.  The 
customary  notice  of  their  arrival  was  given  to  the  consignee  and 
they  were  directed  by  him  to  be  delivered  to  a  particular  steam- 
ship, to  which  they  were  delivered,  being  switched  to  the  lines  of 
two  other  carriers  and  transported  to  Hamburg.  The  Texas  & 
Pacific  Railway  Company  collected  freight  charges  thereon  from 
the  consignee  at  fifteen  cents  per  hundred  pounds.  The  consignee 
at  the  date  of  the  shipment  of  the  freight  resided  at  New  Orleans 
and  was  engaged  in  the  business  of  shipping  broker  in  negotiating 
for  cargo  space,  routes,  and  attending  to  shipments  for  consignors 
in  the  United  States.  The  consignees  of  the  eighteen  carloads 
of  logs  and  staves  were  engaged  at  New  Orleans  in  the  business  of 
exporting  staves  to  foreign  countries;  the  staves  they  deal  in 
are  not  treated,  manufactured  or  changed  from  the  original  shape 
in  which  they  are  received  at  New  Orleans  for  export,  and  98  %  of 
the  shipments  by  them  at  New  Orleans  are  exported  to  foreign 
countries. 

At  the  time  of  the  shipment  the  rules  of  the  State  Railroad 
Commission  allowed  four  days'  free  time  for  unloading  cars  at  New 


COlfMIBSION  OF  LOUISIANA  V.  TEXAS  AND  PACIFIC  BT.   CO.      15 

Orleans,  except  where  the  consignment  was  for  export,  then 
twenty  days  were  allowed.  No  demurrage  was  tendered  by  the 
shipper  or  consignee  or  rejseived  by  the  carrier  on  account  of  delays 
in  handling  beyond  the  four  days  allowed  by  the  rules.  Every 
one  of  the  shipments  paid  to  the  carrier  three-fourths  of  a  cent 
per  hundred  pounds  for  handling  charges,  this  being  the  amount 
paid  on  all  export  shipments.  The  shipments  were  in  the  phys- 
ical custody  of  the  railroad  company  until  arrival  at  New  Orleans 
and  thereafter  in  the  physical  custody  of  the  steamships,  which 
issued  bills  of  lading  therefor  to  the  shippers  of  the  cargo. 

The  bills  of  lading  in  each  instance  provided  for  the  delivery  of 
freight  from  the  initial  point  to  New  Orleans,  there  to  be  delivered 
to  the  shipper  or  consignee's  order.  But,  notwithstanding  this, 
the  staves  and  logs  were  intended  by  the  shippers  to  be  exported 
to  foreign  countries,  and  were  treated  by  both  the  shippers  and  the 
carriers  accordingly,  the  shippers  always  holding  the  cars  on  the 
railroad  track  until  they  cotdd  accumulate  cargo  to  fill  their  export 
orders  and  arrange  for  transportation.  The  railroad  company 
allowed  the  shippers  the  usual  twenty  days'  time  for  delivery,  as 
in  the  case  of  export  shipments,  without  charging  demurrage, 
which  the'  company  would  have  had  the  right  to  charge,  after  the 
expiration  of  four  days,  if  the  shipments  had  been  considered  and 
treated  as  purely  intrastate. 

The  sole  question  in  the  case  is  whether  the  shipments  were 
foreign  or  mtrastate  commerce,  or,  speaEng  more  ac^uratelyj 
whether  they  were  within  Federal  or  state  jurisdiction.  The 
Circuit  Court  and  the  Circuit  Court  of  Appeals  both  decided,  as 
we  have  seen,  that  they  were  within  Federal  jurisdiction. 

Appellants  attack  the  conclusion  and  rely  on,  as  the  master 
relied  on,  the  case  of  Gvif,  Colorado  &  Santa  fe  R.  R,  Co.  v.  Texas, 
supra.  The  argument  is  that  the  service  rendered  by  the  rail- 
road companies  was  wholly  within  the  State  and  had  "no  con- 
tractual or  necessary  relation  to  foreign  transportation."  It  was, 
it  is  argued,  ''manifestly  preliminary  thereto,  independently  con- 
tracted for,  and  not  necessarily  connected  therewith."  And  the 
principle  is  urged  that  ''locality,  therefore,  determines  the  juris- 
diction [separation  between  Federal  power  and  state  power]  unless 
it  is  shown  that  though  the  local  movement  is  actually  within,  it 
is  legally  outside  the  State."  To  make  the  movement  within 
l^;ally  outside  of  the  State,  appellants  insist  there  must  be  bills 
of  lading  and  other  means  of  connection  between  the  railroads 
and  the  ocean  carriers.    To  make  application  of  this  principle,  it 
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is  contended  that  ''not  a  single  fact  appears  or  exists,  physical  or 
other  which  connects  the  railrdads  with  the  ocean  carrier"  and 
that  the  intention  of  the  shippers  or  consignees  is  made  absolutely 
controlling. 

To  the  principle  urged,  so  far  as  its  applicability  to  the  case  at 
bar  is  concerned,  we  may  oppose  Sotdhem  Pacific  Terminal  Co.  v. 
Interstate  Commerce  Commission,  219  U.  S.  498;  Ohio  Railroad 
Commission  v.  Worihington,  225  U.  S.  101;  and  Texas  &  New 
Orleans  R.  R.  Co.  v.  Sabine  Tram  Co.,  227  U.  S.  111. 

In  those  cases  there  was  necessarily  a  local  movement  of  freight, 

and  it  necessarily  terminated  at  the  seaboard.    But  it  was  decided 

that  its  character  and  continuity  as  a  movement  in  foreign  com« 

merce  did  not  terminate,  nor  was  it  affected  by  being  transported 

^  on  local  bills  of  lading.    The  principle  enimciated  in  the  cases 

.,,  y^  [was  that  it  is  the  essential  character  of  the  commerce,  not  the 

^'"      4  accident  of  local  or  through  bills  of  lading,  which  determines 

(Federal  or  state  control  over  it.  And  it  takes  character  as  inter- 
state or  foreign  commerce  when  it  is  actually  started  in  the  course 
of  transportation  to  another  State  or  to  a  foreign  coimtry.  The 
facts  of  the  case  at  bar  bring  it  within  the  ruling.  The  staves 
and  logs  were  intended  by  the  shippers  to  be  exported  1,0  foreign 
countries,  and  there  was  no  interruption  of  their  transportation  to 
their  destination  except  what  was  necessary  for  transshipment  at 
New  Orleans.  Decree  affirmed. 


CHICAGO,   MILWAUKEE  AND  ST.  PAUL  RAILWAY 
COMPANY  V.  STATE  OF  IOWA. 

•     233  U.  S.  334  (1914). 

The  facts  are  stated  in  the  opinion. 

Mr.  0.  W.  Dynes,  with  whom  Mr.  C.  S.  Jefferson  and  Mr.  Burton 
Hvdson  were  on  the  brief,  for  plaintiff  in  error. 

Mr.  George  Cosson,  Attorney  General  of  the  State  of  Iowa,  with 
whom  Mr.  Henry  E.  Sampson  was  on  the  brief,  for  defendant  in 
error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  State  of  Iowa  to  obtain  a  manda- 
tory injunction  requiring  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  to  comply  with  an  order  of  the  State  Railroad 
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Commission  promulgated  December  22, 1909.  The  defendant  an* 
swered,  denying  the  validity  of  the  order,  and  also  filed  a  cross 
petition  to  set  it  aside  alleging  that  it  was  repugnant  to  the  Con- 
stitution of  the  United  States  as  an  attempt  to  regulate  inter^ 
state  commerce  and  to  deprive  the  Company  of  its  property 
without  due  process  of  law  and,  further,  that  the  Commission  was 
without  authority  under  the  laws  of  the  State  to  make  the  order. 
Judgment,  sustaining  the  action  of  the  Commission  and  directing 
compliance,  was  affirmed  by  the  Supreme  Court  of  the  State. 
162  Iowa,  317. 

It  appeared  that  the  Railway  Company,  in  1909,  had  refused  to 
accept  shipments  of  coal  in  carload  lots  at  Davenport,  Iowa,  for 
points  in  that  State  when  tendered  in  cars  of  other  railroad  com- 
panies by  which  the  coal  had  been  brought  to  Davenport  from 
points  in  Illinois..  The  Railway  Company  insisted  that  it  was 
entitled  to  furnish  its  own  cars.  The  Clark  Coal  and  Coke  Com- 
pany, operating  a  branch  at  Davenport,  complained  of  this  rule 
to  the  Railroad  Conunission,  stating  that  it  was  a  departure  from 
the  practice  which  had  obtained  for  several  years  with  respect 
to  such  shipments,  that  the  Clark  Company  paid  all  charges  to 
Davenport  and  on  receivmg  orders  from  its  customers  tendered 
written  billing  for  transportation  from  Davenport  to  the  desig- 
nated points,  and  that  it  was  unreasonable  for  the  Railway  Com- 
pany to  require  in  such  cases  that  the  coal  should  be  unloaded  and 
reloaded  in  its  own  cars.  A  hearing  was  had  before  the  Com- 
mission at  which  other  shippers  intervened,  adopting  the  coal 
company's  complaint.  The  facts  were  presented  in  an  agreed 
statement,  as  follows: 

"The  Clark  Coal  &  Coke  Company  of  Davenport,  Iowa,  have 
been  making  shipments  of  coal  from  points  in  Illinois  to  Daven- 
port by  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
and  the  Chicago,  Burlington  &  Quincy  Railroad  Company;  that 
said  coal  is  then  placed  by  the  railroad  bringing  it  into  Iowa  on 
an  interchange  track  at  Davenport;  that  all  charges  from  point  of 
origin  in  Illinois  to  Davenport,  Iowa,  are  paid  by  the  Clark  Coal 
&  Coke  Company  to  the  railroad  company  bringing  said  coal; 
that  thereupon  complainant  had  notified  the  respondent  railway 
company  of  the  placement  of  said  coal  and  that  it  desired  to  ship 
said  coal  by  the  respondent  railway  company  to  different  points 
on  its  own  hne,  and  tendered  a  written  billing  from  Davenport  to 
the  point  so  designated;  that  thereupon  respondent  railway  com- 
pany has  accepted  said  written  billing  from  Davenport  to  said 
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point  and  taken  said  cars  from  said  interchange  track  to  its  own 
line  and  transported  the  same  in  accordance  with  said  written 
billing;  that  the  resx)ondent  railway  company  has  changed  its 
method  of  doing  business  in  the  above  respects  by  its  printed 
order  and  now  refuses  to  accept  said  written  billing  and  take  said 
cars  from  said  interchange  track  and  transport  them  over  its  own 
line  to  the  point  designated  by  said  billing,  imless  said  coal  is 
loaded  in  equipment  belonging  to  respondent  railway  company. 
Respondent  railway  company,  by  its  answer  to  the  complaint, 
alleges  that  it  'will  furnish  cars  for  shipment  of  coal  from  Daven- 
port to  any  point  in  Iowa,  as  provided  by  Iowa  Distance  Tariff, 
but  will  not  accept  shipments  originating  at  Davenport,  billed 
from  Davenport  in  the  equipment  of  other  carriers,'  and  its  readi- 
ness and  ability  to  furnish  cars  of  its  own  for  shipment  is  not  con- 
troverted and  will  therefore  be  taken  to  be  true.  It  will  thus  be 
observed  that  before  the  respondent  railway  company  will  take 
coal  for  transportation  on  its  own  line,  in  equipment  other  than 
its  own,  it  requires  that  the  same  shall  be  unloaded  and  reloaded 
into  its  own  cars." 

Thereupon,  the  Conunission  rendered  a  decision  in  favor  of 
the  shipper  and  entered  the  following  order  to  which  this  con- 
troversy relates: 

"In  accordance  with  the  conclusions  heretofore  expressed,  it 
is  therefore  ordered  by  the  Board  of  Railroad  Commissioners  of 
Iowa  that  upon  arrival  of  loaded  cars  of  coal  at  the  city  of  Daven- 
port, upon  any  line  of  railroad,  when  said  cars  are  placed  upon 
the  interchange  track  at  Davenport  as  ordered  or  requested  by 
the  owner  or  consignee  of  said  cars  and  the  freight  paid  thereon, 
and  the  ordinary  billing  in  use  by  the  respondent  railway  is  ten- 
dered to  it  for  a  billing  of  said  cars  so  placed  to  a  point  on  its  own 
line  within  the  State  of  Iowa,  that  the  respondent  railway  company 
be  and  it  is  hereby  ordered  and  required  to  accept  said  billing, 
receive  said  car  or  cars  so  billed  and  transport  them  on  its  own  line 
to  the  point  designated  by  the  owner  or  consignee  in  said  billing; 
and  that  it  receive  said  car  or  cars  in  whatever  equipment  the  same 
may  be  loaded,  without  requiring  an  imloading  and  reloading 
into  its  own  equipment,  and  transport  said  car  or  cars  over  its 
own  line  to  points  within  this  State,  so  loaded,  without  unloading 
or  reloading  as  above  set  forth,  in  the  same  manner  that  it  receives 
cars  from  connecting  lines  loaded  in  its  own  equipment.  It  is 
expressly  understood,  however,  in  this  order,  that  no  questions  in 
relation  to  switching  charges  are  determined." 
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The  Railway  Company  contended,  both  before  the  Commis- 
sion and  in  the  state  court,  that  the  shipments  in  question  were 
interstate;  and  it  was  alleged  in  its  answer  that  the  method  of 
transportation  resorted  to  was  a  device  of  shippers  to  secure,  by 
adding  the  rate  from  the  initial  point  in  Illinois  to  Davenport  to 
the  rate  established  by  the  Iowa  distance  tariff  from  Davenport  to 
other  points  in  the  State,  a  lower  rate  than  that  applicable  to  an 
interstate  shipment  from  the  point  in  Illinois  to  the  point  of  final 
destination. 

The  Railroad  Conmiission  held  that  the  transportation  de- 
sired from  Davenport  was  a  purely  intrastate  service,  saying: 
"Under  the  admitted  facts,  the  city  of  Davenport  became  a  dis- 
tributing point  for  coal  shipped  by  the  consignor.  The  certainty 
in  regard  to  the  shipments  of  coal  ended  at  Davenport.  The 
point  where  the  same  was  to  be  shipped  beyond  Davenport,  if  at 
all,  was  determined  after  the  arrival  of  the  coal  at  Davenport. 
The  coal  was  under  the  control  of  the  consignee  and  he  could  sell 
it  in  transit  or  at  Davenport  or  reconsign  it  to  a  point  on  respond- 
ent's railway,  or  any  other  railway,  at  his  own  discretion."  Upon 
the  trial  of  the  present  suit  in  the  state  court,  the  State  introduced 
in  evidence  the  proceedings,  decision  and  order  of  the  Commis- 
sion, and  without  further  evidence  both  parties  rested.  The 
Supreme  Court  of  the  State  took  the  same  view  of  the  facts  that 
the  Commission  had  taken  and  accordingly  held  that  the  ship- 
ments were  intrastate.  The  court  said  that  the  facts  showed  that 
the  coal  was  originally  consigned  to  the  coal  company  in  Daven- 
port, that  it  was  there  held  until  sales  were  made,  that  the  con- 
signee had  taken  delivery,  paying  the  freight  to  the  initial  carrier 
and  assuming  full  control.     152  Iowa,  317,  310. 

The  record  discloses  no  ground  for  assailing  this  finding.  It  is 
4mdoubtedly  true  that  the  question  whether  commerce  is  inter- 
state or  intrastate  must  be  determined  by  the  essential  character 
of  the  conmierce  and  not  by  mere  billing  or  forms  of  contract. 
Ohio  Railroad  Commission  v.  Worthington,  225  U.  S.  101;  Texas 
&  N.  0.  R.  R.  Co.  V.  Sabine  Tram  Co,,  227  U.  S.  Ill;  Railroad 
Commission  of  Louisiana  v.  Texas  &  Pacific  Rtoy,  Co.,  229  U.  S. 
336.  But  the  fact  that  commodities  received  on  interstate  ship- 
ments are  reshipped  by  the  consignees,  in  the  cars  in  which  they 
are  received,  to  other  points  of  destination,  does  not  necessarily 
establish  a  continuity  of  movement  or  prevent  the  reshipment  to 
a  point  within  the  same  State  from  having  an  independent  and 
intrastate  character.    Oulf,  Colorado  &  Santa  Fe  Rwy.  Co.  v. 
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Texas,  204  U.  S.  403;  Ohio  Railroad  Commission  v.  Worthingion, 
225  U.  S.  101, 109;  Texas  &  N.O.R.R.  Co,  v.  Sabine  Tram  Co., 
227  U.  S.  Illy  129, 130.  The  question  is  with  respect  to  the  nature 
of  the  actual  movement  in  the  particular  case;  and  we  are  unable 
to  say  upon  this  record  that  the  state  court  has  improperly  char- 
acterized the  traffic  in  question  here.  In  the  light  of  its  decision, 
the  order  of  the  Commission  must  be  taken  as  referring  solely  to 
intrastate  transportation  originating  at  Davenport.  .  .  . 

Affirmed. 


THE  MINNESOTA  RATE  CASES. 

230  U:  S.  352  (1913).! 

These  suits  were  brought  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Minnesota  by  stockholders  of  the  North- 
em  Pacific  Railway  Company,  the  Great  Northern  Railway  Com- 
pany, and  the  Minneapolis  and  St.  Louis  Railroad  Company 
to  restrain  the  enforcement  of  two  orders  of  the  Railroad  and 
Warehouse  Commission  of  the  State  of  Minnesota  and  two  acts 
of  the  legislature  of  that  State  prescribing  maximum  charges  for 
transportation  of  freight  in  that  State  and  a  maximum  rate  of  two 
cents  a  mile  for  passengers.  The  rates  related  to  traffic  exclusively 
between  points  in  the  State.  It  was  contended,  however,  that  as 
applied  to  cities  on  the  State's  boundaries  or  to  places  within  com- 
petitive districts  crossed  by  the  state  line,  the  railways  disturbed 
the  relation  previously  existing  between  interstate  and  intrastate 
rates,  thus  imposing  a  direct  burden  on  interstate  conmierce 
and  creating  discriminations  as  against  localities  in  other  states^ 
The  rates  were  also  assailed  as  confiscatory.  The  jurisdiction 
of  the  Circuit  Court  was  sustained  in  Ex  parte  Young,  209  U.  S. 
123,  where  it  was  also  held  that  the  penal  provisions  of  the  acts, 
operating  to  preclude  a  fair  opportunity  to  test  their  validity, 
were  unconstitutional  on  their  face.  The  Circuit  Court  then 
referred  the  suits  to  a  special  master,  who  took  the  evidence  and 
made  an  elaborate  report  sustaining  the  complainant's  conten- 
tions. His  findings  were  confirmed  by  the  court  and  decrees 
were  entered  accordingly,  adjudging  the  acts  and  orders  (with 
the  exception,  in  the  case  of  the  Minneapolis  and  St.  Louis  Rail- 

^  A  brief  statement  has  been  framed  upon  the  opinion  of  the  court. — Ed. 
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road  C!oinpany,  of  the  order  of  May  3,  1907)  to  be  void  and 
permanently  enjoining  the  enforcement  of  the  prescribed  rates, 
freight  and  passenger,  and  their  adoption  ok  maintenance  by  the 
raih-oad  companies.    184  Fed.  Rep.  765. 

From  these  decrees,  the  Attorney-General  of  the  State  and  the 
members  of  the  Railroad  and  Warehouse  Commission  prosecute 
these  appeals. 

Mr.  Thomas  D.  O'Brien  for  appellants. 

Mr.  Edward  T.  Youngs  also  for  the  appellants. 

Mr.  George  T.  Simpson,  attorney  general  of  the  State  of 
Minnesota,  and  Mr.  Lyndon  A.  Smith  were  on  the  brief,  for 
appellants. 

Mr.  Clifford  Thome,  Mr.  H.  T.  Clarke,  Jr.,  Mr.  Geo.  A. 
Henshaw,  Mr.  John  Marshall,  Mr.  Royal  C.  Johnson,  Mr.  P.  W, 
Dougherty,  Mr.  Grant  G.  Martin,  Mr.  U,  G.  Powell,  Mr.  John  H. 
Henderson,  Mr.  Dwight  N.  Lewis,  Mr.  William  D.  Williams,  Mr. 
W.  H.  Stutsman  and  Mr.  H.  R.  Oglesby,  by  leave  of  the  court, 
filed  a  brief  as  amid  curi<B  on  behalf  of  the  Railroad  Commis- 
sions of  Nebraska,  Iowa,  Kansas,  South  Dakota,  North  Dakota, 
Oklahoma,  Missouri  and  Texas. 

Mr.  Charles  W.  Bunn  for  appellees. 

Mr.  Pierce  BvUer,  with  whom  Mr.  Hale  Holden,  Mr.  Jared 
How  and  Mr.  William  D,  Mitchell  were  on  the  brief,  also  for 
appellees. 

Mr.  W.  P.  dough  filed  a  brief  in  behalf  of  the  Northern  Pacific 
Railway  Company  and  the  Great  Northern  Railway  Company, 
appellees. 

Mr.  Edmund  S.  Durment,  by  leave  of  the  court,  filed  a  brief 
as  amicus  curice. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court.  .  .  .' 

The  situation  is  not  peculiar  to  Minnesota.  The  same  question 
has  been  presented  by  the  appeals,  now  before  the  court,  which 
involve  the  validity  of  intrastate  tariffs  fixed  by  Missouri,  Arkan- 
sas, Kentucky  and  Oregon.  Differences  in  particular  facts  appear, 
but  they  cannot  be  regarded  as  controlling.  A  scheme  of  state 
rates  framed  to  avoid  discrimination  between  localities  within 
the  State,  and  to  provide  an  harmonious  system  for  intrastate 
transportation  throughout  the  State,  naturally  would  embrace 
those  places  within  the  State  which  are  on  or  near  the  State's 

*  Only  BO  much  ci  the  opinion  as  deals  with  the  effect  of  the  acts  and 
orders  on  interstate  commerce  is  here  reprinted.  —  Ed. 
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boundaries;  and,  when  these  are  included  in  a  general  reduction 
of  intrastate  rates,  there  is,  of  course,  a  change  in  the  relation  of 
rates  as  theretofore  existing  to  points  adjacent  to,  but  across, 
the  state  line.  Kansas  City,  Kansas,  and  Kansas  City,  Missouri; 
East  St.  Louis,  Illinois,  and  St.  Louis,  Missouri;  Omaha,  Nebraska, 
and  Coimcil  Bluffs,  Iowa;  Cincinnati,  Ohio,  and  Covington  and 
Newport,  Kentucky;  and  many  other  places  throughout  the 
country  which  might  be  mentioned,  present  substantially  the 
same  conditions  as  those  here  appearing  with  respect  to  localities 
on  the  boundaries  of  Minnesota.  It  is  also  a  matter  of  common 
knowledge  that  competition  takes  but  little  account  of  state 
lines  and  in  every  part  of  the  land  competitive  districts  embrace 
points  in  different  States. 

With  appreciation  of  the  gravity  of  the  controversy,  the  Rail- 
road Commissioners  of  eight  States^  have  filed  their  brief  as 
amid  curiw,  in  support  of  the  appeals,  stating  that,  if  the  doctrine 
of  the  court  below  were  accepted,  the  regulation  by  the  States 
of  rates  for  intrastate  transportation  would  be  practically  de- 
stroyed. They  say  that  "there  is  practically  no  movement  of 
traffic  between  two  towns  within  a  State  that  does  not  come  into 
competition  with  some  interstate  haul,"  and  that  "if  the  dis- 
turbance of  the  existing  relation  between  competitive  state  and 
interstate  rates  is  the  correct  criterion,  no  reduction  can  be  made 
in  state  rates  without  interfering  with  interstate  conamerce." 
The  Governors  of  three  States,  pursuant  to  a  resolution  of  a 
conference  of  the  Grovernors  of  all  the  States,  have  also  presented, 
by  leave  of  the  court,  their  argument  in  defense  of  the  position 
taken  by  Minnesota.  They  do  not  seek  "to  belittle  the  effect 
of  the  action  of  Minnesota  on  the  business  between  the  places" 
named  in  the  findings,  but  they  are  convinced  that  if  the  principle 
announced  by  the  Circuit  Court  is  upheld,  it  can  be  made  to 
apply  by  a  showing  of  similar  facts  in  virtually  every  State. 
Insisting  that,  under  their  reserved  power,  "the  right  of  the  States 
to  regulate  their  own  conunerce  is  as  clear  and  broad  as  that  of 
Congress  to  r^ulate  interstate  commerce,"  they  assail  the  deci- 
sion below,  not  upon  the  ground  that  it  incorrectly  sets  forth 
conditions  in  Minnesota  and  adjoining  States,  but  for  what  they 
consider  to  be  "its  plain  disregard  of  the  provisions  of  the  Federal 
Constitution,  which  establish  the  relations  between  the  Nation 
and  the  States."     "The  operation  of  these  provisions,"   they 

^  Nebraska,  Iowa,  Kansas,  South  Dakota,  North  Dakota,  Oklahoma, 
Missouri  and  Texas. 
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maintain,  "was  not  made  to  depend  on  geography  or  convenience 
or  competition.  They  cannot  apply  in  one  State  and  not  in 
another,  according  to  circumstances  as  they  may  be  found  by 
the  courts,  because  they  are  vital  principles  which  constitute  the 
very  structure  of  our  dual  form  of  government." 

The  controversy  thus,  arises  from  opposing  conceptions  of  the 
fundamental  law,  and  of  the  scope  and  effect  of  Federal  legisla- 
tion, rather  than  from  differences  with  respect  to  the  salient  facts. 

J'or  the  purpose  of  the  present  inquiry,  the  rates  fixed  by  the 
State  must  be  assiuned  to  be  reasonable  rates  so  far  as  intrastate 
traffic  is  concerned;  that  is,  they  must  be  taken  to  be  rates  which 
the  State,  in  the  exercise  of  its  legislative  judgment,  could  con- 
stitutionally fix  for  intrastate  transportation  separately  considered. 
If  the  state  rates  are  not  of  this  character  —  a  question  to  be 
dealt  with  later  —  they  cannot  be  sustained  in  any  event;  but, 
assuming  them  to  be  otherwise  valid,  the  decree  below,  with 
respect  to  the  present  branch  of  the  case,  rests  upon  two  grounds: 
(1)  That  the  action  of  the  State  imposes  a  direct  burden  upon 
interstate  commerce;  and  (2)  that  it  is  in  conflict  with  the  pro- 
visions of  the  Act  to  Regulate  Commerce. 

These  grounds  are  distinct.  If  a  state  enactment  imposes  a 
direct  burden  upon  interstate  commerce,  it  must  fall  regardless 
of  Federal  legislation.  The  point  of  such  an  objection  is  not 
that  Congress  has  acted,  but  that  the  State  has  directly  restrained 
that  which  in  the  absence  of  Federal  regulation  should  be  free. 
If  the  acts  of  Minnesota  constitute  a  direct  burden  upon  inter- 
state commerce,  they  would  be  invalid  without  regard  to  the 
exercise  of  Federal  authority  touching  the  interstate  rates  said 
to  be  affected.  On  the  other  hand,  if  the  State,  in  the  absence  of 
Federal  legislation,  would  have  had  the  power  to  prescribe  the 
rates  here  assailed,  th^  question  remains  whether  its  action  is 
void  as  being  repugnant  to  the  statute  which  Congress  has  enacted. 

Prior  to  the  passage  of  the  Act  to  Regulate  Commerce,  carriers 
fixed  their  interstate  rates  free  from  the  actual  exertion  of  Federal 
control;  and  imder  that  act,  as  it  stood  until  the  amendment  of 
June  29,  1906,  34  Stat.  584,  c.  3591,  the  Interstate  Commerce 
Commission  had  no  power  to  prescribe  interstate  rates.  Inter-' 
stale  Commerce  Commission  v.  C,  N.  0.  &  T,  P.  Ry,  Co.,  167  U. 
S.  479,  511.  The  States,  however,  had  long  exercised  the  power 
to  establish  maximum  rates  for  intrastate  transportation.  Was 
this  power,  apart  from  Federal  action,  subject  to  the  limitation 
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that  the  State  oould  not  fix  intrastate  rates,  reasonable  as  such, 
generally  throughout  the  State,  but  only  as  to  such  places  and 
in  such  circumstances  that  the  interstate  business  of  the  carriers 
would  not  be  thereby  aflFected?  That  is,  was  the  State  debarred 
from  fixing  reasonable  rates  on  traffic,  wholly  internal,  as  to  all 
state  points  so  situated  that  as  a  practical  consequence  the  carriers 
would  have  to  reduce  the  rates  they  had  made  to  competing 
points  without  the  State,  in  order  to  maintain  the  volume  of 
their  interstate  business  or  to  continue  the  parity  of  rates  or  the 
relation  between  rates  as  it  had  previously  existed?  Was  the 
State,  in  prescribing  a  general  tariff  of  reasonable  intrastate  rates 
otherwise  within  its  authority  bound  not  to  go  below  a  minimum 
standard  established  by  the  interstate  rates  made  by  the  carriers 
within  competitive  districts?  If  the  state  power,  independently 
of  Federal  legislation,  is  thus  limited,  the  inquiry  need  proceed  no 
further.  Otherwise  it  must  be  determined  whether  Congress  has 
so  acted  as  to  create  such  a  restriction  upon  the  state  authority 
theretofore  existing. 

(1)  The  general  principles  governing  the  exercise  of  state 
authority  when  interstate  commerce  is  affected  are  well  estab- 
lished. The  power  of  Congress  to  r^ulate  commerce  among  the 
several  States  is  supreme  and  plenary.  It  is  ''complete  in  itself, 
may  be  exercised  to  its  utmost  extent,  and  acknowledges  no 
limitations  other  than  are  prescribed  in  the  Constitution."  Gib- 
bona  V.  Ogden,  9  Wheat.  1,  196.  The  conviction  of  its  necessity 
sprang  from  the  disastrous  experiences  under  the  Confederation 
when  the  States  vied  in  discriminatory  measures  against  each 
other.  In  order  to  end  these  evils,  the  grant  in  the  Constitution 
conferred  upon  Congress  an  authority  at  all  times  adequate  to 
secure  the  freedom  of  interstate  commercial  intercourse  from 
state  control  and  to  provide  effective  regulation  of  that  intercourse 
as  the  national  interest  may  demand.  The  words  ''among  the 
several  States"  distinguish  between  the  commerce  which  con- 
cerns more  States  than  one  and  that  commerce  which  is  confined 
within  one  State  and  does  not  affect  other  States.  ''The  genius 
and  character  of  the  whole  government,"  said  Chief  Justice 
Marshall,  "seem  to  be,  that  its  action  is  to  be  applied  to  all  the 
external  concerns  of  the  nation,  and  to  those  internal  concerns 
which  affect  the  States  generally;  but  not  to  those  which  are 
completely  within  a  particular  State,  which  do  not  affect  other 
States,  and  with  which  it  is  not  necessary  to  interfere,  for  the 
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purpose  of  executing  some  of  the  general  powers  of  the  govern- 
ment. The  completely  internal  commerce  of  a  State,  then,  may 
be  considered  as  reserved  for  the  State  itself."  (Id.y  p.  195.) 
This  reservation  to  the  States  manifestly  is  only  of  that  authority 
which  is  consistent  with  and  not  opposed  to  the  grant  to  Congress. 
There  is  no  room  in  our  scheme  of  government  for  the  assertion 
of  state  power  in  hostility  to  the  authorized  exercise  of  Federal 
power.  The  authority  of  Congress  extends  to  every  part  of 
interstate  conmierce,  and  to  every  instrumentality  or  agency  by 
which  it  is  carried  on;  and  the  full  control  by  Congress  of  the 
subjects  committed  to  its  r^ulation  is  not  to  be  denied  or  thwarted 
by  the  commingling  of  interstate  and  intrastate  operations. 
This  is  not  to  say  that  the  Nation  may  deal  with  the  internal 
concerns  of  the  State,  as  such,  but  that  the  execution  by  Congress 
of  its  constitutional  power  to  regulate  interstate  commerce  is  not 
limited  by  the  fact  that  intrastate  transactions  may  have  become 
so  interwoven  therewith  that  the  effective  government  of  the 
former  incidentally  controls  the  latter.  This  conclusion  neces* 
sarily  results  from  the  supremacy  of  the  national  power  within 
its  appointed  sphere.  McCuUoch  v.  Maryland,  4  Whe^t.  316, 
405,  426;  The  Daniel  Ball,  10  Wall.  557,  565;  Smith  v.  Alabama, 
124  U.  S.  465,  473;  Baltimore  A  Ohio  R.  R.  Co.  v.  Interstate  Com- 
merce Commiasiony  221  U.  S.  612,  618,  619;  SoiUhem  Railway  Co. 
V.  United  States,  222  U.  S.  20,  26,  27;  Mondou  v.  N.  Y.,  N.  H.  & 
H.  R.  R.  Co.,  223  U.  S.  1,  47,  54,  55. 

The  grant  in  the  Constitution  of  its  own  force,  that  is,  without 
action  by  Congress,  established  the  essential  inununity  of  inter- 
state commercial  intercourse  from  the  direct  control  of  the  States 
with  respect  to  those  subjects  embraced  within  the  grant  which 
are  of  such  a  nature  as  to  demand  that,  if  r^ulated  at  all,  their 
r^ulation  should  be  prescribed  by  a  single  authority.  It  has 
repeatedly  been  declared  by  this  court  that  as  to  those  subjects 
which  require  &  general  system  or  uniformity  of  regulation  the 
power  of  Congress  is  exclusive.  In  other  matters,  admitting 
of  diversity  of  treatment  according  to  the  special  requirements 
of  local  conditions,  the  States  may  act  within  their  respective 
jurisdictions  until  Congress  sees  fit  to  act;  and,  when  Congress 
does  act,  the  exercise  of  its  authority  overrides  all  conflicting 
state  legislation.  Cooley  v.  Board  of  Wardens,  12  How.  299,  319; 
Ex  parte  McNiel,  13  Wall.  236,  240;  Welton  v.  Missouri,  91 
U.  S.  275,  280;  County  of  Mobile  v.  KimbaU,  102  U.  S.  691,  697; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  204;  Bowman 
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V.  Chicago  &c.  Railway  Co.,  125  U.  S.  465,  481,  485;  Gulf,  Colorado 
&  SarUa  Fe  Ry.  Co.  v.  Hejleyy  158  U.  S.  98,  103.  104;  Northern 
Pacific  Ry.  Co.  v.  Washington,  222  U.  S.  370,  378;  Souihem  Ry. 
Co.  V.  fieid,  222  U.  S.  424,  436. 

The  principle,  which  detennines  this  classification,  underlies 
the  doctrine  that  the  States  cannot  under  any  guise  impose  direct 
burdens  upon  interstate  commerce.  For  this  is  but  to  hold  that 
the  States  are  not  permitted  directly  to  regulate  or  restrain  that 
which  from  its  nature  should  be  under  the  control  of  the  one 
authority  and  be  free  from  restriction  save  as  it  is  governed  in 
the  manner  that  the  national  legislature  constitutionally  ordains. 

Thus,  the  States  cannot  tax  interstate  commerce,  either  by 
laying  the  tax  upon  the  business  which  constitutes  such  commerce 
or  the  privilege  of  engaging  m  it,  or  upon  the  receipts,  as  such, 
derived  from  it  (Staie  Freight  Tax  Case,  15  Wall.  232;  Rdbbins  v. 
Shelby  Taxing  District,  120  U.  S.  489;  Philadelphia  &  Southern 
Mail  S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  325;  Leloup  v.  Mobile, 
127  U.  8.  640;  McCaU  v.  Calif amia,  136  U.  S.  104;  Brennan  v. 
TitiLsviUe,  153  U.  S.  289;  Galveston,  Harrisburg  &  San  Antonio 
Railway  Co.  v.  Texas,  210  U.  S.  217;  Western  Union  Telegraph 
Co.  V.  Kansas,  216  U.  S.  1;  PvUman  Co.  v.  Kansas,  216  U.  S. 
1,  56;  Meyer  v.  WeUs,  Fargo  &  Co.,  223  U.  S.  298;  Crenshaw  v. 
Arkansas,  227  U.  S.  389) ;  or  upon  persons  or  property  in  transit 
in  interstate  conmierce  {Passenger  Cases,  7  How.  283;  CrandaU  v. 
Nevada,  6  Wall.  35;  State  Freight  Tax  Case,  supra,  p.  281;  Coe 
V.  Errol,  116  U.  S.  517;  KeUey  v.  Rhoads,  188  U.  S.  1;  Bacon  v. 
lUinois,  227  U.  S.  504). 

They  have  no  power  to  prohibit  interstate  trade  in  legitimate 
articles  of  commerce  {Bowman  v.  Chicago  &c.  Railway  Co.,  supra; 
Leisy  v.  Hardin,  135  U.  S.  100;  Vance  v.  Vandercook  Co.  (No.  1), 
170  U.  S.  438;  Schollenberger  v.  Pennsylvania,  171  U.  S.  1;  Okla- 
homa V.  Kansas  Natural  Gas  Co.,  221  U.  S.  229;  L.  &  N.  R.  R. 
Co.  V.  Cook  Brewing  Co.,  223  U.  S.  70);  or  to  discriminate  against 
the  products  of  other  States  (TTard  v.  Maryland,  12  Wall.  418; 
Welton  V.  Missouri,  supra;  Hannibal  &  St.  J.  R.  R.  Co.  v.  Hvsen, 
95  U.  S.  465;  Guy  v.  BaUimore,  100  U.  S.  434;  WaUing  v.  Michi- 
gan, 116  U.  S.  446;  Minnesota  v.  Barber,  136  U.  S.  313;  Brimmer 
V.  Rebman,  138  U.  S.  78;  DameU  v.  Memphis,  208  U.  S.  113); 
or  to  exclude  from  the  limits  of  the  State  corporations  or  others 
engaged  in  interstate  conmierce  or  to  fetter  by  conditions  their 
right  to  carry  it  on  {CnUcher  v.  KerUucky,  141  U.  S.  47;  Western 
Union  Telegraph  Co.  v.  Kansas,  supra;  PuUman  Co.  v.  Kansas, 
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9upra;  Internalumal  Text  Book  Co.  v.  Pigg,  217  U.  S.  91;  Bttck 
Stove  Co.  V.  VickerSj  226  U.  S.  205);  or. to  prescribe  the  rates  to 
be  charged  for  transportation  from  one  State  to  another,  or  to 
subject  the  operations  of  carriers  in  the  course  of  such  transporta- 
tion to  requirements  that  are  imreasonable  or  pass  beyond  the 
bounds  of  suitable  local  protection  {Wabash  &c.  Railway  Co.  v. 
Illinois f  118  U.  S.  567,  577;  Covington  &c.  Bridge  Co.  v.  Kentucky ^ 
154  U.  S.  204;  LouismOe  &  Nashville  R.  R.  Co.  v.  Eubank,  184 
U.  S.  27;  HarUey  v.  Kansas  City  Struihem  Ry.  Co.,  187  U.  S.  617; 
R.  R.  Commission  of  Ohio  v.  Worthington,  225  U.  S.  101;  Texas 
&  N.  0.  R.  R.  Co.  V.  Sabine  Tram  Co.,  227  U.  S.  Ill;  HaU  v. 
DeCuir,  95  U.  S.  485,  488;  Cleveland,  C.,C.&  St.  L.  Railway  Co. 
V.  lUinois,  177  U.  S.  514;  Houston  &  T.  C.  R.  R.  Co.  v.  Mayes, 
210  U.  S.  321 ;  McNeill  v.  Southern  Railway  Co.,  202  U.  S.  543 ; 
Mississippi  R.  R.  Commission  v.  Illinois  Cent.  R.  R.  Co.,  203  U.  S. 
335;  AOantic  Coast  Line  v.  Wharton,  207  U.  S.  328;  St.  Lmiis 
Southwestern  Ry.  Co.  v.  Arkansas,  217  U.  S.  136;  Hemdon  v.  C, 
R.  I.  &  Pac.  R.  R.  Co.,  218  U.  S.  135;  Yazoo  &c.  R.  R.  Co.  v. 
Greenwood  Grocery  Co.,  227  U.  S.  1). 

But  within  these  limitations  there  necessarily  remains  to  the 
States,  until  Congress  acts,  a  wide  range  for  the  permissible 
exercise  of  power  appropriate  to  their  territorial  jurisdiction 
although  interstate  commerce  may  be  affected.  It  extends  to. 
those  matters  of  a  local  nature  as  to  which  it  is  impossible  to 
derive  from  the  constitutional  grant  an  intention  that  they  should 
go  uncontrolled  pending  Federal  intervention.  Thus,  there  are 
certain  subjects  having  the  most  obvious  and  direct  relation  to 
interstate  commerce,  which  nevertheless,  with  the  acquiescence 
of  Congress,  have  been  controlled  by  state  legislation  from  the 
foundation  of  the  Grovernment  because  of  the  necessity  that  they 
should  not  remain  unregulated  and  that  their  regulation  should 
be  adapted  to  varying  local  exigencies;  hence,  the  absence  of  regu- 
Jation  by  Congress  in  such  matters  has  not  imported  that  there 
should  be  no  restriction  but  rather  that  the  States  should  continue 
to  supply  the  needed  rules  until  Congress  should  decide  to  super- 
sede them.  Further,  it  is  competent  for  a  State  to  govern  its 
internal  conmierce,  to  provide  local  improvements,  to  create  and 
regulate  local  facilities,  to  adopt  protective  measures  of  a  reason- 
able character  in  the  interest  of  the  health,  safety,  morals  and 
welfare  of  its  people,  although  interstate  commerce  may  inci- 
dentally or  indirectly  be  involved.  Our  system  of  government 
is  a  practical  adjustment  by  which  the  National  authority  as 


28  SCOPE   OF  THE   COMMERCE   REGULATED  BY  THE  ACT 

conferred  by  the  Constitution  is  maintained  in  its  full  scope 
without  unnecessary  loss  of  local  efficiency.  Where  the  subject 
is  peculiarly  one  of  local  concern,  and  from  its  nature  belongs  to 
the  class  with  which  the  State  appropriately  deals  in  making 
reasonable  provision  for  local  needs,  it  cannot  be  regarded  as  left 
to  the  unrestrained  will  of  individuals  because  Congress  has  not 
acted,  although  it  may  have  such  a  relation  to  interstate  commerce 
as  to  be  within  the  reach  of  the  Federal  power.  In  such  case, 
Congress  must  be  the  judge  of  the  necessity  of  Federal  action. 
Its  paramount  authority  always  enables  it  to  intervene  at  its 
discretion  for  the  complete  and  effective  government  of  that 
which  has  been  committed  to  its  care,  and,  for  this  purpose  and 
to  this  extent,  in  response  to  a  conviction  of  national  need,  to 
displace  local  laws  by  substituting  laws  of  its  own.  The  successful 
working  of  our  constitutional  system  has  thus  been  made  possible. 
The  leading  illustrations  may  be  noted.  Inmiediately  upon 
the  adoption  of  the  Constitution,  Congress  recognized  the  pro- 
priety of  local  action  with  respect  to  pilotage,  in  view  of  the  local 
necessities  of  navigation.  Act  of  August  7,  1789,  c.  9,  §4;  1 
Stat.  53,  54;  Cooley  v.  Board  of  Wardens,  supra.  It  was  sixty 
years  before  provision  for  Federal  license  of  pilots  was  made 
(act  of  August  30,  1852,  c.  106;  10  Stat.  61),  and  even  then  port 
« pilots  were  not  included.    Pacific  Mail  Steamship  Co.  y.  Joliffe, 

2  Wall.  450,  459.  And  while  Congress  has  full  power  over  the 
subject  and  to  a  certain  extent  has  prescribed  rules,  it  is  still  in  a 
large  measure  subject  to  the  regulation  of  the  States.  Anderson 
V.  Pacific  Coast  S.  S,  Co.,  225  U.  S.  187. 

A  State  is  entitled  to  protect  its  coasts,  to  improve  its  harbors, 
bays  and  streams,  and  to  construct  dams  and  bridges  across 
navigable  rivers  within  its  limits,  unless  there  is  conflict  with 
some  act  of  Congress.  Plainly,  in  the  case  of  dams  and  bridges, 
interference  with  the  accustomed  right  of  navigation  may  result. 
But  this  exercise  of  the  important  power  to  provide  local  im-. 
provements  has  not  been  regarded  as  constituting  such  a  direct 
burden  upon  intercourse  or  interchange  of  traffic  as  to  be  repug- 
nant to  the  Federal  authority  in  its  dormant  state.  Willson  v. 
Blackbird  Creek  Marsh  Co.,  2  Pet.  245;  Oilman  v.  Philadelphia, 

3  Wall.  713;  Pound  v.  Turck,  95  U.  S.  459;  County  of  MdbiU  v. 
KimbaU,  supra;  Escanaba  Co.  v.  Chicago,  107  U.  S.  678;  Cardwell 
V.  American  Bridge  Co.,  113  U.  S.  205;  Huse  v.  Ohver,  119  U.  S. 
543,  547;  WiUametU  Bridge  Co.  v.  Hatch,  125  U.  S.  1;  Lake  Shore 
&  Michigan  C.  Ry.  Co.  v.  Ohio,  165  U.  S.  365;   Cummings  v. 


THB  MINNESOTA  RAT6  CASES  29 

CMcago,  188  U.  S.  410;  ManiffauU  v.  Springs,  199  U.  S.  473. 
Thus,  in  GUman  v.  Philaddphia,  supra,  the  complainants  were 
the  owners  of  a  valuable  wharf  and  dock  property  in  the  Schuylkill 
Biver  and  sought  to  prevent  the  construction  of  a  bridge  which 
had  been  authorized  by  the  legislature  of  Pennsylvania  to  connect 
East  and  West  Philadelphia.  It  appeared  that  the  bridge  would 
prevent  the  passage  of  vessels  having  masts  which  had  formerly 
navigated  the  river  up  to  the  complainants'  wharf,  and  would 
largely  reduce  the  income  from  the  property.  The  court  affirmed 
the  dismissal  of  the  bill  upon  the  ground  that  in  the  absence  of 
legislation  by  Congress  the  State  was  acting  within  its  authority. 
"The  States  have  always  exercised  this  power/'  said  the  court 
{td,f  p.  729),  "and  from  the  nature  and  objects  of  the  two  systems 
of  government  they  must  always  continue  to  exercise  it,  subject, 
however,  in  all  cases,  to  the  paramount  authority  of  Congress, 
whenever  the  power  of  the  States  shall  be  exerted  within  the 
sphere  of  the  commercial  power  which  belongs  to  the  Nation." 
Again,  in  Escanaba  Co.  v.  Chicago  supra,  the  question  related  to 
the  power  of  the  City  of  Chicago,  acting  under  the  authority  of 
the  State,  to  regulate  the  closing  of  draws  in  the  bridges  over  the 
Chicago  Biver.  The  court  said:  "The  Chicago  River  and  its 
branches  must  ...  be  deemed  navigable  waters  of  the  United 
States,  over  which  Congress  under  its  conmiercial  power  may 
exercise  control  to  the  extent  necessary  to  protect,  preserve,  and 
improve  their  free  navigation.  But  the  States  have  full  power 
to  r^ulate  within  their  limits  matters  of  internal  police,  includ- 
ing in  that  general  designation,  whatever  will  promote  the  peace, 
comfort,  convenience,  and  prosperity  of  their  people.  This 
power  embraces  the  construction  of  roads,  canals,  and  bridges, 
and  the  establishment  of  ferries,  and  it  can  generally  be  exercised 
more  wisely  by  the  States  than  by  a  distant  authority.  .  .  . 
When  its  (the  State's)  power  is  exercised,  so  as  to  unnecessarily 
obstruct  the  navigation  of  the  river  or  its  branches.  Congress 
may  interfere  and  remove  the  obstruction.  .  .  .  But  until  Con- 
gress acts  on  the  subject,  the  power  of  the  State  over  bridges  across 
its  navigable  streams  is  plenary."    (Id,,  p.  683.) 

While  the  State  may  not  impose  a  duty  on  tonnage  (Steamship 
Co.  V.  Portwardens,  6  Wall.  31;  State  Tonnage  Tax  Cases,  12 
Wall/  204,  212;  Cannon  v.  New  Orleans,  12  Wall.  577),  it  may 
regulate  wharfage  charges  and  exact  tolls  for  the  use  of  artificial 
facilities  provided  imder  its  authority.  The  subject  is  one  under 
state  control,  where  Congress  has  not  acted,  although  the  pay- 
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ment  is  required  of  those  engaged  in  interstate  or  foreign  com- 
merce. Keokvk  Packet  Co,  v.  Keokvk,  95  U.  S.  80;  Cindnnati 
&c.  Packet  Co,  v.  CaUetJtsburg,  105  U.  S.  559;  Parkershurg  &  0, 
R.  Transportaiion  Co.  v.  Parkershurg,  107  U.  S.  691;  Huse  v. 
Glover,  supra;  Ouachita  Packet  Co,  v.  Aiken,  121  U.  S.  444;  Sands 
V.  Manistee  River  Improvement  Co,,  123  U.  S.  288,  295.  In  TranS" 
portation  Co,  v.  Parkershurg,  supra,  the  court  had  before  it  an 
ordinance  of  that  city  prescribing  rates  of  wharfage  on  vessels 
discharging  or  receiving  freight  at  public  landings  belonging  to 
the  city.  A  transportation  company  having  steamers  plying 
between  Pittsburg  and  Cincinnati  complained  that  the  wharfage 
charge  was  exorbitant.  The  court  held  that  the  reasonableness 
of  the  charge,  it  being  simply  one  for  wharfage,  was  to  be  de- 
termined by  the  state  law.  "The  regulation  of  wharves  belongs 
prima  fade,  and  in  the  first  instance,  to  the  States,  and  would 
only  be  assumed  by  Congress  when  its  exercise  by  the  States  is 
incompatible  with  the  interests  of  conunerce."  (Id,,  p.  703.) 
Again,  in  Ouachita  Packet  Co,  v.  Aiken,  supra,  where  the  owners 
of  steamboats  engaged  in  interstate  commerce  on  the  Mississippi 
River  complained  of  wharfage  rates  at  New  Orleans  as  unreason- 
able and  excessive,  and  in  effect  "a  direct  duty,  or  burden,  upon 
commerce,"  the  court,  overruling  the  contention,  held  that  the 
case  was  "clearly  within  the  principles  of  the  former  decisions  of 
this  court,  which  aflSrm  the  right  of  a  State,  in  the  absence  of 
regulation  by  Congress,  to  establish,  manage  and  carry  on  works 
and  improvements  of  a  local  character,  though  necessarily  more 
or  less  affecting  interstate  and  foreign  commerce."  {Id,,  p.  447.) 
Quarantine  regulations  are  essential  measures  of  protection 
which  the  States  are  free  to  adopt  when  they  do  not  come  into 
conflict  with  Federal  action.  In  view  of  the  need  of  conforming 
such  measures  to  local  conditions.  Congress  from  the  beginning 
has  been  content  to  leave  the  matter  for  the  most  part,  notwith- 
standing its  vast  importance,  to  the  States  and  has  repeatedly 
acquiesced  in  the  enforcement  of  state  laws.  (Acts  of  February 
25,  1799,  c.  XII,  1  Stat.  619,  R.  S.,  §4797;  Act  of  April  29,  1878, 
c.  66,  20  Stat.  37;  Act  of  February  15,  1893,  c.  114,  27  Stat.  449.) 
Such  laws  undoubtedly  operate  upon  interstate  and  foreign 
commerce.  They  could  not  be  effective  otherwise.  They  can- 
not, of  course,  be  made  the  cover  for  discriminations  and  arbitrary 
enactments  having  no  reasonable  relation  to  health  {Hannihal  & 
St,  J.  Railroad  Co,  v.  Husen,  95  U.  S.  465,  472,  473);  but  the 
power  of  the  State  to  take  steps  to  prevent  the  introduction  or 
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spread  of  disease^  although  mterstate  and  foreign  commerce  are 
involved  (subject  to  the  paramount  authority  of  Congress  if  it 
decides  to  assume  control),  is  beyond  question.  MorgarCa  <kc, 
S,  S.  Co.  V.  Louisiana,  118  U.  S.  455;  Missouri,  Kansas  &  Texas 
Ry.  Co.  V.  Haber,  169  U.  S.  613;  Ixmisiana  v.  Texas,  176  U.  S. 
1;  Rasmitssen  v.  Idaho,  181  U.  S.  198;  Compagnie  Francaise  &c. 
V.  Board  of  Health,  186  U.  S.  380;  Reid  v.  Colorado,  187  U.  S. 
137,  138;  Asbell  v.  Kansas,  209  U.  S.  251.  In  Compagnie  Fran- 
caise &c.  V.  Board  of  HecUih,  supra,  the  court  had  before  it  the 
quarantine  law  of  Louisiana  which,  among  other  things,  provided 
the  State  Board  of  Health  might  ''in  its  discretion,  prohibit 
the  introduction  into  any  infected  portions  of  the  State,  persons 
acclimated,  or  unacclimated  or  said  to  be  immune,  when  in  its 
judgment  the  introduction  of.  such  persons  would  add  to  or  in- 
crease the  prevalence  of  the  disease."  The  Supreme  Court  of 
the  State,  interpreting  the  statute,  held  that  it  empowered  the 
Board  to  exclude  healthy  persons  from  a  locality  infested  with 
contagious  or  infectious  disease,  whether  they  came  from  without 
or  within  the  State.  It  was  objected  that  this  provision  was  too 
broad  and  that  the  former  decisions  of  the  court  were  based  upon 
the  right  of  the  States  to  exclude  diseased  persons  and  things  which 
were  not  legitimate  subjects  of  conmierce.  The  court  sustained 
the  law,  saying,  with  respect  to  this  argument:  ''But  it  must  be 
at  once  observed  that  this  erroneously  states  the  doctrine  as 
concluded  by  the  decisions  of  this  court  previously  referred  to, 
since  the  proposition  ignores  the  fact  that  those  cases  expressly 
and  imequivocally  hold  that  the  health  and  quarantine  laws  of 
the  several  States  are  not  repugnant  to  the  Constitution  of  the 
United  States,  although  they  a£fect  foreign  and  domestic  com- 
merce, as  in  many  cases  they  necessarily  must  do  in  order  to  be 
efficacious,  because  until  Congress  has  acted  under  the  authority 
conferred  upon  it  by  the  Constitution,  such  state  health  and 
quarantine  laws  producing  such  effect  on  legitimate  interstate 
commerce  are  not  in  conflict  with  the  Constitution.  True  is  it 
that,  in  some  of  the  cases  relied  on  in  the  argument,  it  was  held 
that  a  state  law  absolutely  prohibiting  the  introduction,  under 
all  circumstances,  of  objects  actually  affected  with  disease,  was 
valid  because  such  objects  were  not  legitimate  commerce.  But 
this  implies  no  limitation  on  the  power  to  regulate  by  health  laws 
the  subjects  of  legitimate  commerce.  In  other  words,  the  power 
exists  until  Congress  has  acted,  to  incidentally  regulate  by  health 
and  quarantine  laws,  even  although  interstate  and  foreign  com- 
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merce  is  affected,  and  the  power  to  absolutely  prohibit  additionally 
obtains  where  the  thing  prohibited  is  nol  commerce,  and  hence  not 
embraced  in  either  interstate  or  foreign  conmierce."    {Id.,  p.  391.) 

State  inspection  laws  and  statutes  designed  to  safeguard  the 
inhabitants  of  a  State  from  fraud  and  imposition  are  valid  when 
reasonable  in  their  requirements  and  not  in  conflict  with  Federal 
rules,  although  they  may  affect  interstate  commerce  in  their 
relation  to  articles  prepared  for  export  or  by  including  incidentally 
those  brought  into  the  State  and  held  for  sale  in  the  original 
imported  packages.  Gibbons  v.  OgdeUy  supra,  p.  203;  Turner  v. 
Maryland,  107  U.  S.  38;  Plundey  v.  MassachuseUs,  155  U.  S.  461; 
Patapsco  Guana  Co.  v.  North  Carolina,  171  U.  S.  345,  357,  358; 
Savage  v.  Jones,  225  U.  S.  501.  And  for  the  protection  of  its 
game  and  the  preservation  of  a  valuable  food  supply,  the  State 
may  penalize  the  possession  of  game  during  the  closed  season 
whether  obtained  within  the  State  or  brought  from  abroad. 
Silz  V.  Hesterberg,  211  U.  S.  31. 

Interstate  carriers,  in  the  absence  of  Federal  statute  providing 
a  different  rule,  are  answerable  according  to  the  law  of  the  State 
for  nonfeasance  or  misfeasance  within  its  limits.  Chicago,  Mil- 
waukee  Sec.  Ry.  Co.  v.  SoUm,  169  U.  S.  133,  137;  Pennsylvania 
R.  R.  Co.  V.  Hughes,  191  U.  S.  477,  491 ;  ^Martin  v.  Pittsburg  & 
Lake  Erie  R.  R.  Co.,  203  U.  S.  284,  294;  Southern  Pacific  Co.  v. 
Schuyler,  227  U.  S.  601,  613.  Until  the  enactment  by  Congress 
of  the  act  of  April  22,  1908,  c.  149,  35  Stat.  65,  the  laws  of  the 
States  determined  the  liability  of  interstate  carriers  by  railroad 
for  injuries  received  by  their  employes  while  engaged  in  inter- 
state commerce,  and  this  was  because  Congress,  although  em- 
powered to  regulate  the  subject,  had  not  acted  thereon.  In 
some  States  the  so-called  fellow-servant  rule  obtained;  in  others, 
it  had  been  abrogated;  and  it  remained  for  Congress,  in  this 
respect  and  in  other  matters  specified  in  the  statute,  to  establish 
a  uniform  rule.  Mondou  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  supra; 
Michigan  Central  R.  R.  Co.  v.  Vredand,  227  U.  S.  59,  66,  67. 
So,  where  Congress  has  not  intervened,  state  statutes  providing 
damages  for  wrongful  death  may  be  enforced  not  only  against 
land  carriers  but  also  against  the  owners  of  vessels  engaged  in 
interstate  conunerce  where  the  wrong  occurs  within  the  jurisdic- 
tion of  the  State.  Sherlock  v.  AUing,  93  U.  S.  99,  103.  See 
American  Steamboat  Co.  v.  Chase,  16  Wall.  522;  The  HamiltM, 
207  U.  S.  398.  And,  until  Congress  legislated  on  the  matter, 
liability  for  loss  of  property,  on  interstate  as  well  as  intrastate 
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shipments,  was  subject  to  state  regulation.  Some  States  allowed 
an  exemption  by  contract  from  aU  or  a  part  of  the  common  law 
liability;  others  allowed  no  exemption.  These  dififerences  in  the 
applicable  laws  created  inequalities  with  respect  to  interstate 
transportation,  but  each  State  exercised  the  power  inherent  in 
its  territorial  jurisdiction,  and  the  remedy  for  the  resulting  diver- 
sity lay  with  Congress,  which  was  free  to  substitute  its  own 
regulations;  and  this  was  done  in  the  recent  amendment  of 
§  20  of  the  Act  to  R^ulate  Commerce.  Act  of  June  29,  1906, 
c.  3591,  34  Stat.  584;  Adams  Express  Co.  v.  Croninger,  226  U.  S. 
491,  500.  It  is  within  the  competency  of  a  State  to  create  and 
enforce  liens  upon  vessels  for  supplies  furnished  under  contracts 
not  maritime  in  their  nature,  and  it  is  no  valid  objection  that  the 
state  law  may  obstruct  the  prosecution  of  a  voyage  of  an  inter- 
state character.  The  Winnebago,  205  U.  S.  354.  It  may  also 
create  liens  for  damages  to  property  on  land  occasioned  by  negli- 
gence of  vessels.  Johnson  v.  Chicago  &c.  Elevator  Co.,  119  U.  S. 
388;  Martin  v.  West,  222  U.  S.  191.  Cars  employed  in  interstate 
commerce  may  be  seized  by  attachment  under  state  law,  in  order 
to  compel  the  payment  of  debts.  Davis  v.  C,  C,  C.  &  St.  L.  Ry. 
Co.,  217  U.  S.  157.  And  the  legislation  of  the  States,  safeguard- 
ing life  and  property  and  promoting  comfort  and  convenience 
within  its  jurisdiction,  may  extend  incidentally  to  the  operations 
of  the  carrier  in  the  conduct  of  interstate  business,  provided  it 
does  not  subject  that  business  to  unreasonable  demands  and  is 
not  opposed  to  Federal  legislation.  Smith  v.  Alabama,  124  U. 
S.  465;  HenningUm  v.  Georgia,  163  U.  S.  299;  N.  Y.,  N.  H.  & 
H.  R.  R.  Co.  V.  New  York,  165  U.  S.  628;  Lake  Share  &  M.  S.  Ry. 
Co.  V.  Ohio,  173  U.  S.  285;  Missouri  Pacific  Ry.  Co.  v.  Larabee 
Mills,  211  U.  S.  612;  Missouri  Pacific  Ry.  Co.  v.  Kansas,  216 
U.  S.  262.  It  has  also  been  held  that  the  State  has  the  power 
to  forbid  the  consolidation  of  state  railroad  corporations  with 
competing  lines  although  both  may  be  interstate  carriers  and  the 
prohibition  may  have  a  far-reaching  effect  upon  interstate  com- 
merce. Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  646,  677; 
Louisville  &  Nashville  R.  R.  Co.  v.  KenJbudcy,  161  U.  S.  677,  701, 
702.  See  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197, 
317,  348,  382. 

Again,  it  is  manifest  that  when  the  legislation  of  the  State  is 
limited  to  internal  commerce  to  such  degree  that  it  does  not 
include  even  incidentally  the  subjects  of  uiterstate  commerce,  it 
IS  not  rendered  invalid  because  it  may  affect  the  latter  conmierce 
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indirectly.  In  the  intimacy  of  commercial  relations,  much  that 
is  done  in  the  superintendence  of  local  matters  may  have  an 
indirect  bearing  upon  interstate  commerce.  The  development 
of  local  resources  and  the  extension  of  local  facilities  may  have 
a  very  important  effect  upon  communities  less  favored  and  to 
an  appreciable  degree  alter  the  course  of  trade.  The  freedom  of 
local  trade  may  stimulate  interstate  commerce,  while  restrictive 
measures  within  the  police  power  of  the  State  enacted  exclusively 
with  respect  to  internal  business,  as  distinguished  from  interstate 
traffic,  may  in  their  reflex  or  indirect  influence  diminish  the  latter 
and  reduce  the  volume  of  articles  transported  into  or  out  of  the 
State.  It  was  an  objection  of  this  sort  that  was  urged  and  over- 
ruled in  Kidd  v.  Pearson,  128  U.  S.  1,  to  the  law  of  Iowa  pro- 
hibiting the  manufacture  and  sale  of  liquor  within  the  State, 
save  for  limited  purposes.  See  also  Geer  v.  Connecticut,  161  U.  S. 
519,  634;  Attstinv.  Tennessee,  179  U.  S.  343;  Capital  City  Dairy 
Co,  V.  Ohio,  183  U.  S.  238,  245;  Missouri  Pacific  Ry,  Co.  v.  Kansas, 
supra.  When,  however,  the  State  in  dealing  with  its  internal 
commerce  undertakes  to  regulate  instrumentaUties  which  are 
also  used  in  interstate  conmierce,  its  action  is  necessarily  subject 
to  the  exercise  by  Congress  of  its  authority  to  control  such  instru- 
mentalities so  far  as  may  be  necessary  for  the  purpose  of  enabling 
it  to  discharge  its  constitutional  fimction.  Southern  Railway 
Co,  V.  United  States,  supra;  BaUimore  &  Ohio  Railroad  Co,  v. 
Interstate  Commerce  Commission,  supra. 

Within  the  state  power,  thcD,  in  the  words  of  Chief  Justice 
Marshall  is,  'Hhat  immense  mass  of  legislation,  which  embraces 
everything  within  the  territory  of  a  State,  not  surrendered  to  a 
general*  government:  all  which  can  be  most  advantageously 
exercised  by  the  States  themselves.  lospection  laws,  quarantine 
laws,  health  laws  of  every  description,  as  well  as  laws  for  regulat- 
ing the  internal  commerce  of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  &c.,  are  component  parts  of  this  mass. 
No  direct  general  power  over  these  objects  is  granted  to  Con- 
gress: and,  consequently,  they  remain  subject  to  state  legisla- 
tion. If  the  legislative  power  of  the  Union  can  reach  them,  it 
must  be  for  national  purposes;  it  must  be  where  the  power  is 
expressly  given  for  a  special  purpose,  or  is  clearly  incidental  to 
some  power  which  is  expressly  given."  Gibbons  v.  Ogden,  supra, 
pp.  203,  304. 

And,  wherever  as  to  such  matters,  under  these  established 
principles,  Congress  may  be  entitled  to  act,  by  virtue  of  its  power 
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to  secure  the  complete  government  of  interstate  commerce,  the 
state  power  nevertheless  continues  until  Congress  does  act  and 
by  its  valid  interposition  limits  the  exercise  of  the  local  authority. 

(2)  These  principles  apply  to  the  authority  of  the  State  to 
prescribe  reasonable  maximum  rates  for  intrastate  transportation. 

State  regulation  of  railroad  rates  began  with  railroad  trans- 
portation. The  railroads  were  chartered  by  the  States  and  from 
the  outset,  in  many  charters,  maximmn  rates  for  freight  or  pas- 
sengers, or  both  were  prescribed.^  Frequently  —  and  this  became 
the  more  general  practice  —  the  board  of  directors  was  permitted 
to  fix  charges  in  its  discretion,  an  authority  which  in  numerous 
instances  was  made  subject  to  a  limitation  upon  the  amount  of 
net  earnings.*  In  several  States  maximum  rates  were  also  estab- 
lished, or  the  power  to  alter  rates  was  expressly  reserved,  by 
general  laws.'  In  1853,  the  State  of  New  York  fixed  the  maximum 
fare  for  way  passengers  on  the  railroads  forming  the  line  of  New 
York  Central  at  two  cents  a  mile  (Laws  of  1853,  c.  76,  §  7)  and 
this  rate  extending  to  Buffalo  and  Suspension  Bridge,  on  the 
boundary  of  the  State,  has  continued  to  the  present  day  (Cons. 
Laws,  N.  Y.,  1910,  c.  49,  §  67).  As  a  rule  the  restrictions  imposed 
by  the  early  legislation  were  far  from  onerous,  but  they  are  signifi- 
cant in  the  assertion  of  the  right  of  control.  More  potent  than 
these  provisions,  in  the  actual  effect  upon  railroads  tariffs,  was  the 
state  canal.  It  is  a  matter  of  common  knowledge  that  the  traffic 
on  the  trunk  lines  from  the  Atlantic  seaboard  to  the  west  was  de- 
veloped in  competition  with  the  Erie  Canal,  built,  maintained  and 
regulated  by  the  State  of  New  York  to  promote  its  commerce. 

»  E.  g.  Maryland,  Laws  of  1826,  c.  CXXIII,  §18;  1830,  c.  117,  §§2, 
3;  1834,  c.  281,  §  3;  Massachusetts,  Laws  of  1829,  c.  XXVI,  §  6;  1830, 
c.  XCIII,  §  10:  New  York,  Laws  of  1828,  c.  21,  §  11;  c.  238,  §  11;  1831,  c. 
83,  §  10;  1836,  c.  242,  §  9:  Virginia,  Laws  of  1830-1831,  c.  CXLK,  §  19;  c. 
CXXI,  §  18;  1835-1836,  c.  121,  §  24:  Ohio,  Laws  of  1833-1834,  p.  203, 
§  19;  p.  396,  §  9:  North  Carolina,  Laws  of  1836-1837,  c.  XL,  §  30. 

»  Connecticut,  1832,  II  Resolves  and  Private  Laws  (1789-1836),  p.  992: 
Indiana,  Laws  of  1832,  c.  CXLVI,  §§  23,  24:  Florida,  Laws  of  1848,  c.  244, 
f  11:  New  York,  Laws  of  1828,  c.  304,  §  13;  1832,  c.  162,  §§  12,  17:  Massa- 
chusetts, Laws  of  1833,  c.  CXVIII,  §  4:  Virginia,  Laws  of  1839,  c.  110,  §  6: 
Wisconsin,  Laws  of  1847,  p.  72,  §  15;   1851,  c.  262,  §  7. 

*  Illinois,  Laws  of  1849,  p.  15,  §§21,  32:  Massachusetts,  Laws  of  1845, 
c.  191,  §  2;  1860,  c.  201,  §  2:  New  York,  Laws  of  1850,  c.  140,  §  33:  CaU- 
fomia.  Laws  of  1850,  c.  128,  §  77;  1861,  c.  CXXXII,  §  51:  Iowa,  Code  of 
1873,  §  1305;  Laws  of  1874,  c.  68,  §§  1-5:  Report  of  Industrial  Commission, 
1901,  Vol.  IX,  pp.  903-905,  911-915. 
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The  authority  of  the  State  to  limit  by  legislation  the  charges  of 
common  carriers  within  its  borders  was  not  confined  to  the  power 
to  impose  limitations  in  connection  with  grants  of  corporate 
privileges.  In  view  of  the  nature  of  their  business,  they  were  held 
subject  to  legislative  control  as  to  the  amount  of  their  charges 
unless  they  were  protected  by  their  contract  with  the  State. 
This  was  decided  in  Chicago,  BwrlingUm  &  Qyincy  R.  R.  Co.  v. 
lovxi,  94  U.  S.  155;  Peik  v.  Chicago  &  NarOiwestem  Railway  Co., 
94  U.  S.  164;  Winona  &  St.  Peter  R.  R.  Co.  v.  Blake,  94  U.  S. 
180,  and  other  cases,  following  Munn  v.  lUinois,  94  U.  S.  113. 
The  question  was  presented  by  ac1»  of  the  l^slatures  of  Illinois, 
Iowa,  Wisconsin  and  Minnesota,  passed  in  the  years  1871  and 
1874  in  response  to  a  general  movement  for  a  reduction  of  rates. 
The  section  of  the  country  in  which  the  demand  arose  was  to  a 
large  degree  homogeneous  and  one  in  which  the  flow  of  commerce 
was  only  slightly  concerned  with  state  lines.  But  resort  was  had 
to  the  States  for  relief.  In  the  Munn  Case,  the  court  had  before 
it  the  statute  of  Illinois  governing  the  grain  warehouses  in  Chicago. 
Through  these  elevators,  located  with  the  river  harbor  on  the 
one  side  and  the  railway  tracks  on  the  other,  it  was  necessary 
according  to  the  course  of  trade  for  the  product  of  seven  or  eight 
States  of  the  West  to  pass  on  its  way  to  the  States  on  the  Atlantic 
coast.  In  addition  to  the  denial  of  tmy  legislative  authority  to 
limit  charges  it  was  urged  that  the  act  was  repugnant  to  the 
exclusive  power  of  Congress  to  regulate  interstate  coromerce. 
The  court  answered  that  the  business  was  carried  on  exclusively 
within  the  limits  of  the  State  of  Illinois,  that  its  regulation  was  a 
thing  of  domestic  concern  and  that  "certainly,  until  Congress 
acts  in  reference  to  their  interstate  relations,  the  State  may 
exercise  all  the  powers  of  government  over  them,  even  though  in 
so  doing  it  may  indirectly  operate  upon  commerce  outside  its 
immediate  jurisdiction."  In  the  decision  of  the  railroad  cases, 
above  cited,  the  same  opinion  was  expressed.  The  language  of 
the  court,  however,  went  further  than  to  sustain  the  state  law 
with  respect  to  rates  for  purely  intrastate  carriage.  Thus,  the 
act  of  Wisconsin  covered  traffic  which  started  within  the  State  and 
was  destined  to  points  outside,  and  this  was  treated  as  being 
within  the  state  power  {Peik  v.  Chicago  <t  Northwestern  Railway 
Co.,  94  U.  S.  164,  177,  178),  a  view  which  was  later  repudiated. 
Wabash,  St.  L.  &  P.  Railway  Co.  v.  lUinois,  118  U.  S.  557. 

It  became  a  frequent  practice  for  the  States  to  create  com- 
missions, as  agencies  of  state  supervision  and  regulation,  and  in 
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many  instances  the  rate-making  power  was  conferred  upon  these 
bodies.  A  summary  of  such  legislation  is  given  in  Interstate 
Commerce  Commission  v.  Chicago,  N.  0.  A  T.  ^.  Ry.  Co.,  167 
U.  S.  479,  495,  496.  One  of  these  state  laws,  that  of  Mississippi, 
passed  in  1^84,  came  under  review  in  Stone  v.  Farmers  Loan  A 
Trust  Co.y  116  U.  S.  307.  The  suit  was  brought  to  enjom  the 
Railroad  Commission  from  enforcing  the  statute  against  the 
MobUe  and  Ohio  Railroad  Company.  It  had  been  incorporated 
in  the  States  of  Alabama,  Mississippi,  Tennessee  and  Kentucky, 
for  the  purpose  of  constructing  a  railroad  from  Mobile  to  some 
point  near  the  mouth  of  the  Ohio  River  where  it  would  connect 
with  another  railroad,  thus  forming  a  continuous  line  of  interstate 
communication  between  the  Gulf  of  Mexico  and  the  Great  Lakes. 
The  Commission  as  yet  had  not  acted.  Sustaining  the  state 
power  to  fix  rates  upon  traffic  wholly  internal,  the  court  directed 
the  dismissal  of  the  bill.  The  State,  said  the  court,  (p.  334) 
"may,  beyond  all  question,  by  the  settled  rule  of  decision  in  this 
court,  regulate  freighis  and  fares  for  business  done  exclusively 
within  the  State,  and  it  would  seem  to  be  a  matter  of  domestic 
concern  to  prevent  the  company  from  discriminating  against 
persons  and  places  in  Mississippi."  In  the  same  case,  it  was 
declared  that  the  power  of  r^ulation  was  not  a  power  to  confis* 
cate;  and  that  under  pretense  of  regulating  fares  and  freights,  the 
States  could  not  "require  a  railroad  corporation  to  carry  persons  or 
property  without  reward,"  or  do  that  which  in  law  amounted  "to 
a  taking  of  private  property  for  public  use  without  just  compen- 
sation, or  without  due  process  of  law."     (/d.,  p.  331.) 

In  Wabash,  St  L.  &  P.  Railway  Co,  v.  lUinois,  supra,  it  was 
finally  determined  that  the  authority  of  the  State  did  not  extend 
to  the  regulation  of  charges  for  interstate  transportation.  There 
the  state  statute  was  aimed  at  discrimination.  It  was  said  tO 
have  been  violated  by  the  railroad  company  in  the  case  of  ship- 
ments from  points  within  Illinois  to  the  city  of  New  York.  The 
state  court  had  construed  the  statute  to  be  binding  as  to  that 
part  of  the  interstate  haul  which  was  within  the  State  although 
inoperative  beyocd  the  boundary.  So  applied,  this  court  held 
the  act  to  be  invalid. 

But  no  doubt  was  entertained  of  the  State's  authority  to  regu- 
late rates  for  transportation  that  was  wholly  intrastate.  And, 
in  illustrating  the  extent  of  state  power  (id.,  p.  564),  the  court 
selected  transportation  across  the  State  from  Cairo  to  Chicago 
and  from  Chicago  to  Alton,  all  boundary  points  constituting 
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important  centers  of  commerce  —  the  one  on  Lake  Michigan, 
and  the  others  at  the  confluence  of  the  Mississippi  and  Ohio 
rivers,  and  of  the  Mississippi  and  Missouri  rivers,  respectively. 
After  reviewing  decisions  holding  state  laws  to  be  inefifective 
which  imposed  a  direct  burden  upon  interstate  commerce,  in- 
cluding the  cases  of  the  Stale  Freight  Tax,  15  Wall  232;  Hall  v. 
DeCuir,  95  U.  S.  485;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196;  Pickard  v.  PuUman  SoiUhem  Car  Co.,  117  U.  S.  34, 
the  court  emphasized  the  distinction  with  respect  to  the  operation 
of  the  statute  upon  domestic  transactions  saying:  ''Of  the  justice 
or  propriety  of  the  principle  which  lies  at  the  foundation  of  the 
Illinois  statute  it  is  not  the  province  of  this  court  to  speak.  As 
restricted  to  a  transportation  which  begins  and  ends  within  the 
limits  of  the  State  it  may  be  very  just  and  equitable,  and  it  cer- 
tainly is  the  province  of  the  state  legislature  to  determine  that 
question."     (/d.,  p.  577.) 

The  doctrine  was  thus  fully  established  that  the  State  could 
not  prescribe  interstate  rates  but  could  fix  reasonable  intrastate 
rates  throughout  its  territory.  The  extension  of  railroad  facilities 
has  been  accompanied  at  every  step  by  the  assertion  of  this  au- 
thority on  the  part  of  the  States  and  its  invariable  recognition 
by  this  court.  It  has  never  been  doubted  that  the  State  could, 
if  it  saw  fit,  build  its  own  highways,  canals  and  railroads.  (RaH- 
road  Company  v.  Maryland,  21  Wall.  456,  470,  471.)  '  It  could 
build  railroads  traversing  the  entire  State  and  thus  join  its  border 
cities  and  conmiercial  centers  by  new  highways  of  internal  inter- 
course to  be  always  available  upon  reasonable  terms.  Such 
provision  for  local  traffic  might  indeed  alter  relative  advantages 
in  competition,  and,  by  virtue  of  economic  forces,  those  engaged  in 
interstate  trade  and  transportation  might  find  it  necessary  to 
make  readjustments  extending  from  market  to  market  through 
a  wide  sphere  of  influence;  but  such  action  of  the  State  would  not 
for  that  reason  be  regarded  as  creating  a  direct  restraint  upon 
interstate  commerce  and  as  thus  transcending  the  state  power. 
Similarly,  the  authority  of  the  State  to  prescribe  what  shall  be 
reasonable  charges  of  common  carriers  for  intrastate  transporta- 
tion, unless  it  be  limited  by  the  exertion  of  the  constitutional 
power  of  Congress,  is  state-wide.  As  a  power  appropriate  to  the 
territorial  jurisdiction  of  the  State,  it  is  not  confined  to  a  part  of 
the  State,  but  extends  throughout  the  State  —  to  its  cities  adja- 
cent to  its  boundaries  as  well  as  to  those  in  the  interior  of  the 
State.    To  say  that  this  power  exists,  but  that  it  may  be  exercised 
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only  in  prescribing  rates  that  are  on  an  equal  or  higher  basis  than 
those  that  are  fixed  by  the  carrier  for  interstate  transportation, 
is  to  maintain  the  power  in  name  while  denying  it  in  fact.  It  is 
to  assert  that  the  exercise  of  the  legislative  judgment  in  determine 
ing  what  shall  be  the  carrier's  charge  for  the  intrastate  service  is 
itself  subject  to  the  carrier's  will.  But  this  state-wide  authority 
controls  the  carrier  and  is  not  controlled  by  it;  and  the  idea 
that  the  power  of  the  State  to  fix  reasonable  rates  for  its  internal 
traffic  is  limited  by  the  mere  action  of  the  carrier  in  la3dng  an 
interstate  rate  to  places  across  the  State's  border,  is  foreign  to 
our  jurisprudence. 

If  this  authority  of  the  State  be  restricted,  it  must  be  by  virtue 
of  the  paramount  power  of  Congress  over  interstate  conmierce 
and  its  instruments;  and,  in  view  of  the  nature  of  the  subject, 
a  limitation  may  not  be  implied  because  of  a  dormant  Federal 
power,  that  is,  one  which  has  not  been  exerted,  but  can  only  be 
found  in  the  actual  exercise  of  Federal  control  in  such  measure 
as  to  exclude  this  action  by  the  State  which  otherwise  would 
clearly  be  within  its  province. 

(3)  When  Congress,  in  the  year  1887,  enacted  the  Act  to 
R^^late  Commerce  (24  Stat.  379,  c.  104),  it  was  acquainted 
with  the  course  ol  the  development  of  railroad  transportation 
and  with  the  exercise  by  the  States  of  the  rate-making  power. 
An  elaborate  report  had  been  made  to  the  Senate  by  a  committee 
authorized  to  investigate  the  subject  of  railroad  regulation  in 
which  the  nature  and  extent  of  state  legislation,  including  the 
commission  plan,  were  fully  reviewed  (Senate  Report  46,  sub- 
mitted January  6,  1886,  49th  Congress,  1st  session).  And  it 
was  the  fact  that  beyond  the  bounds  of  state  control  there  lay  a 
vast  field  of  unregulated  activity  in  the  conduct  of  interstate 
transportation  which  was  found  to  be  the  chief  cause  of  the 
demand  for  Federal  action. 

Congress  carefully  defined  the  scope  of  its  regulation,  and 
expressly  provided  that  it  was  not  to  extend  to  purely  intrastate 
traffic.  In  the  first  section  of  the  Act  to  Regulate  Commerce 
there  was  inserted  the  following  proviso : 

"Provided,  however,  That  the  provisions  of  this  act  shall  not 
apply  to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of  property,  wholly 
within  one  State,  and  not  shipped  to  or  from  a  foreign  country 
from  or  to  any  State  or  Territory  as  aforesaid." 
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When  in  the  year  1906  (act  of  June  29,  1906,  c.  3591,  34  Stat. 
684),  Congress  amended  the  act  so  as  to  confer  upon  the  Federal 
commission  power  to  prescribe  maximum  interstate  rates,  the 
proviso  in  section  one  was  reenacted.  Again,  in  1910,  when  the 
act  was  extended  to  embrace  telegraph,  telephone  and  cable  com* 
panies  engaged  in  interstate  business,  the  proviso  was  once  more 
reenacted,  with  an  additional  clause  so  as  to  exclude  intrastate 
messages  from  the  operation  of  the  statute.  Act  of  June  18, 1910, 
c.  309,  36  Stat.  539,  545.    The  proviso  in  its  present  form  reads: 

*' Provided,  however.  That  the  provisions  of  this  Act  shall  not 
apply  to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of  property  wholly 
within  one  State  and  not  shipped  to  or  from  a  foreign  country 
from  or  to  any  State  or  Territory  as  aforesaid,  nor  shall  they 
apply  to  the  transmission  of  messages  by  telephone,  tel^raph,  or 
cable  whoDy  within  one  State  and  not  transmitted  to  or  from  a 
foreign  country  from  or  to  any  State  or  Territory  as  aforesaid." 

There  was  thus  excluded  from  the  provisions  of  the  act  that 
transportation  which  was  "wholly  within  one  State,"  with  the 
specified  qualification  where  its  subject  was  going  to  or  coming 
from  a  foreign  country. 

It  is  urged,  however,  that  tlie  words  of  the  proviso  are  sus- 
ceptible of  a  construction  which  would  permit  the  provisions  of 
section  three  of  the  act,  prohibiting  carriers  from  giving  an  undue 
or  unreasonable  preference  or  advantage  to  any  locality,  to  apply 
to  unreasonable  discriminations  between  localities  in  different 
States,  as  well  when  arising  from  an  intrastate  rate  as  compared 
with  an  interstate  rate  as  when  due  to  interstate  rates  exclusively. 
If  it  be  assumed  that  the  statute  should  be  so  construed,  and  it 
is  not  necessary  now  to  decide  the  point,  it  would  inevitably 
follow  that  the  controlling  principle  governing  the  enforcement  of 
the  act  should  be  applied  to  such  cases  as  might  thereby  be  brought 
within  its  purview;  and  the  question  whether  the  carrier,  in  such 
a  case,  was  giving  an  undue  or  unreasonable  preference  or  ad- 
vantage to  one  locality  as  against  another,  or  subjecting  any 
locality  to  an  undue  or  unreasonable  prejudice  or  disadvantage, 
would  be  primarily  for  the  investigation  and  determination  of  the 
Interstate  Conmierce  Commission  and  not  for  the  courts.  The 
dominating  purpose  of  the  statute  was  to  secure  conformity 
to  the  prescribed  standards  through  the  examination  and  appre- 
ciation of  the  complex  facts  of  transportation  by  the  body  created 
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for  that  purpose;  and,  as  this  court  has  repeatedly  held,  it  would 
be  destructive  of  the  system  of  regulation  defined  by  the  statute 
if  the  court  without  the  preliminary  action  of  the  Commission 
were  to  undertake  to  pass  upon  the  administrative  questions  which 
the  statute  has  primarily  confided  to  it.  Texas  &  Pacific  Ry.  Co. 
V.  Abilene  CoUan  OU  Co.,  204  U.  S.  426;  BaUimare  &  Ohio  R.  R. 
Co.  y.'Pitcaim  Coal  Co.,  215  U.  S.  481;  Robinson  v.  BaUimare  & 
Ohio  R.  R.  Co.,  222  U.  S.  506;  United  States  v.  Pacific  &  Arctic 
Co.y  228  U.  S.  87.  In  the  present  case,  there  has  been  no  finding 
by  the  Interstate  Commerce  Commission  of  unjust  discrimination 
violative  of  the  act;  and  no  action  of  that  body  is  before  us  for 
review. 

The  question  we  have  now  before  us,  essentially,  is  whether 
after  the  passage  of  the  Interstate  Commerce  Act,  and  its  amend- 
ment, the  State  continued  to  possess  the  state-wide  authority 
which  it  formerly  enjoyed  to  prescribe  reasonable  rates  for  its 
exclusively  internal  traffic.  That,  as  it  plainly  appears,  was  the 
nature  of  the  action  taken  by  Minnesota,  and  the  attack,  however 
phrased,  upon  the  rates  here  involved  as  an  interference  with 
interstate  commerce,  is  in  substance  a  denial  of  that  authority. 

Having  regard  to  the  terms  of  the  Federal  statute,  the  familiar 
range  of  state  action  at  the  time*  it  was  enacted,  the  continued 
exercise  of  state  authoritv  in  the  same  manner  and  to  the  same 
extent  after  its  enactment,  and  the  decisions  of  this  court  recogniz- 
ing and  upholding  this  authority,  we  find  no  foundation  for  the 
proposition  that  the  -Act  to  Regulate  Commerce  contemplated 
interference  therewith. 

Congress  did  not  undertake  to  say  that  the  intrastate  rates  of 
interstate  carriers  should  be  reasonable  or  to  invest  its  administra- 
tive agency  with  authority  to  determine  their  reasonableness. 
Neither  by  the  original  act  nor  by  its  amendment,  did  Congress 
seek  to  establish  a  unified  control  over  interstate  and  intrastate 
rates;  it  did  not  set  up  a  standard  for  intrastate  rates,  or  prescribe, 
or  authorize  the  Commission  to  prescribe,  either  maximum  or 
minimum  rates  for  intrastate  traffic.  It  cannot  be  supposed  that 
Congress  sought  to  accomplish  by  indirection  that  which  it 
expressly  disclaimed,  or  attempted  to  override  the  accustomed 
authority  of  the  States  without  the  provision  of  a  substitute. 
On  the  contrary,  the  fixing  of  reasonable  rates  for  intrastate 
transportation  was  left  where  it  had  been  found;  that  is,  with 
the  States  and  the  agencies  created  by  the  States  to  deal  with 
that  subject.  Missouri  Pacific  Ry.  Co.  v.  Larabee  Mills ,  211  U. 
S.  612,  620,  621. 
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How  clear  was  the  purpose  not  to  occupy  the  field  thus  left 
to  the  exercise  of  state  power  is  shown  by  the  clause  uniformly 
inserted  in  the  numerous  acts  passed  by  Congress  to  authorize 
the  construction  of  railways  across  the  Indian  Territory.  This 
clause,  whUe  fixing  a  maximum  passenger  rate,  made  thTlaws  of 
an  adjoining  State  (in  some  cases  Arkansas,  in  others  Texas,  and 
in  others  Kansas)  applicable  to  the  freight  rates  to  be  charged 
within  the  Territory;  and  while  the  right  to  regulate  rates  on 
the  authorized  line  of  railroad  was  reserved  to  Ck)ngress  until  a 
state  government  should  be  established,  it  was  expressly  provided 
that,  when  established,  the  State  should  be  entitled  to  fix  rates 
for  intrastate  transportation  —  the  right  remaining  with  Congress 
to  prescribe  rates  for  such  transportation  as  should  be  interstate. 
Within  a  month  after  the  Act  to  Regulate  Commerce  was  enacted, 
two  acts  were  passed  by  Congress  for  this  purpose  with  respect 
to  railways  extending  across  the  Territory  from  the  Texas  to  the 
Kansas  boundary.  The  provision  —  in  both  cases  in  identical 
language  —  save  that  the  one  referred  to  the  laws  of  Texas  and 
the  other  to  the  laws  of  Kansas  —  was  as  follows  (act  of  Feb. 
24,  1887,  c.  254,  §  4,  24  Stat.  420;  act  of  March  2,  1887,  c.  319, 
§  4,  id.,  447) : 

''Sec.  4.  That  said  railroad  company  shall  not  charge  the 
inhabitants  of  said  Territory  a  greater  rate  of  freight  than  the 
rate  authorized  by  the  laws  of  the  State  of  Texas  for  swvices  or 
transportation  of  the  same  kind:  Provided^  That  passenger  rates 
on  said  railway  shall  not  exceed  three  cents  per  mile.  Congress 
hereby  reserves  the  right  to  regulate  the  charges  for  freight  and 
passengers  on  said  railway,  and  messages  on  said  telegraph  and 
telephone  lines,  urUU  a  State  government  or  governments  shall  exist 
in  said  Territory  within  (he  limits  of  which  said  railway,  or  a  part 
thereof,  shaU  be  located;  and  then  such  State  government  or  govern- 
ments shall  be  authorized  to  fix  and  regulate  the  cost  of  transportation 
of  persons  and  freights  within  their  respective  limits  by  said  railway; 
but  Congress  expressly  reserves  the  right  to  fix  and  regulate  at 
all  times  the  cost  of  such  transportation  by  said  railway  or  said 
company  whenever  such  transportation  shall  extend  from  one  State 
into  another,  or  shall  extend  into  more  than  one  State:  Provided, 
however,  That  the  rate  of  such  transportation  of  passengers,  local 
or  inter-State,  shall  not  exceed  the  rate  above  expressed:  And 
provided  further,  That  said  railway  company  shall  carry  the  mail 
at  such  prices  as  Congress  may  by  law  provide;  and  until  such 
rate  is  fixed  by  law  the  Postmaster-General  may  fix  the  rate  of 
compensation." 


THB  MINNESOTA  RATE  CASES  43 

The  same  provision  is  found  in  similar  statutes  passed  in  almost 
every  year  from  1884  to  1002  and  relating  to  lines  intended  to 
serve  as  highways  of  interstate  communication.^  When  Okla* 
homa  became  a  State,  the  laws  of  other  States  which  were  referred 
to  in  these  various  acts  ceased  to  be  operative  within  its  limits, 
and  by  virtue  of  its  Statehood  and  with  the  direct  sanction  of 
Congress,  it  became  authorized  to  prescribe  reasonable  maximum 
rates  for  intrastate  transportation  throughout  its  extent.  Oklor 
homa  V.  A.,  T,  A  S.  F.  Ry.  Co.,  220  U.  S.  277,  285;  Oklahoma  v. 
C,  R.  L  &  Pac,  Ry.  Co.,  220  U.  S.  302,  306. 

The  decisions  of  this  court  since  the  passage  of  the  Act  to 
Regulate  Commerce  have  uniformly  recognized  that  it  was 
competent  for  the  State  to  fix  such  rates,  applicable  throughout 
its  territory.  If  it  be  said  that  in  the  contests  that  have  been 
waged  over  state  laws  during  the  past  twenty-five  years,  the 
question  of  interference  with  interstate  conunerce  by  the  estab- 
lishment of  state-wide  rates  for  intrastate  traffic  has  seldom  been 
raised,  this  fact  itself  attests  the  common  conception  of  the  scope 
of  state  authority.  And  the  decisions  recognizing  and  defining 
the  state  power  wholly  refute  the  contention  that  the  making  of 
such  rates  either  constitutes  a  direct  burden  upon  interstate  com- 
merce or  is  repugnant  to  the  Federal  statute. 

1  Referring  to  Laws  of  Texas:  Acts  of  July  4,  1884,  c.  177,  S  4,  23  Stat 
69,  70;  July  1,  1886,  c.  601,  5  4,  24  Stat.  117,  119;  Feb.  18,  1888,  c.  13,  S  4, 
25  Stat.  35,  37;  May,  14,  1888,  c.  248,  S  4,  25  Stat.  140, 142;  May  30,  1888, 
c.  337,  S  4,  25  Stat.  162,  163;  June  26,  1888,  c.  494,  S  4,  25  Stat.  205,  207; 
Oct.  1,  1890,  c.  1248,  S  4,  26  Stat.  632,  634;  July  30,  1892,  o.  329,  S  4,  27 
Stat.  336,  338;  Mar.  1,  1893,  c.  188,  S  4,  27  Stat.  524,  525;  Aug.  4,  1894,  c. 
215,  {  4,  28  Stat.  229,  230;  Mar.  23,  1898,  c.  87,  S  4,  30  Stat.  341,  342. 

Referring  to  Laws  of  Kansas:  Acts  of  July  4,  1884,  c.  179,  §  4,  23  Stat. 
73,  74;  June  21,  1890,  c.  479,  S  4,  26  Stat.  170,  171;  June  30,  1890,  c.  638, 
{  4,  26  Stat.  184,  185;  Sept.  26,  1890,  c.  947,  S  4,  26  Stat.  485,  487;  Feb.  27, 
1803,  c.  171,  {  4,  27  Stat.  492,  493;  Mar.  18,  1896,  c.  60,  {  4,  29  Stat.  69,  70; 
Mar.  30,  1896,  c.  82,  {  4,  29  Stat.  80,  82. 

Referring  to  Laws  of  Arkansas:  Acts  of  June  1,  1886,  c.  395,  §  4,  24  Stat. 
73,  74;  July  6,  1886,  c.  744,  f  4,  24  Stat.  124,  125;  Feb.  18,  1888,  c.  13,  S  4, 
25  Stat.  35,  37;  May  30,  1888,  c.  337,  S  4,  25  Stat.  162,  163;  Feb.  26,  1889, 
c.  280,  54,  25  Stat.  745,  746;  Feb.  24,  1891,  c.  288,  §4,  26  Stat.  783,  785; 
Mar.  8,  1891,  c.  535,  {  4,  26  Stat.  844,  846;  Feb.  24, 1896,  c.  30,  {  6,  29  Stat. 
13,  15;  Mar.  2,  1896,  c.  38,  (4,  29  Stat.  40,  41;  Apr.  6,  1896,  c.  93,  {  4,  29 
Stat.  86,  88;  Jan.  29,  1897,  c.  108,  {  4,  29  Stat.  502,  504;  Mar.  30,  1898,  c. 
104,  (  5,  30  Stat.  347,  349;  Jan.  28,  1899,  c.  65,  §  5,  30  Stat.  806,  808;  Feb. 
4,  1899,  c.  88,  {  6,  30  Stat.  816,  818;  Mar.  3, 1899,  c.  453,  §  6,  30  Stat.  1368, 
1370. 

Referring  to  Laws  of  Territory  of  Oklahoma:  Act  of  Feb.  28, 1902,  c.  124, 
§  4,  32  Stat.  43,  45. 
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In  Dow  V.  Beidelman,  125  U.  S.  680,  the  statute  of  Arkansas, 
enacted  in  April,  1887  (April  4,  1887,  Acts  1887,  p.  227)  which 
established  three  cents  a  mile  as  the  maximum  fare  for  carrying 
passengers  within  the  State  on  railroads  over  seventy-five  miles 
in  length,  was  sustained  against  the  objection  of  the  owners  of 
the  Memphis  and  Little  Rock  Railroad  who  attacked  the  act  as 
confiscatory  and  arbitrary  in  its  classification.  The  same  statute 
was  again  upheld  in  St.  Louis  &  San  Francisco  Railway  Co.  v. 
GUI,  156  U.  S.  649.  In  Chicago  &c.  Railway  Co.  v.  Minnesota, 
134  U.  S.  418,  the  statute  of  that  State  (March  7,  1887,  Gen. 
Laws  1887,  c.  10)  creating  a  commission  with  power  to  prescribe . 
intrastate  rates  was  adjudged  to  be  invalid,  but  this  was  upon 
the  ground  that  the  act  as  construed  by  the  state  court  made  the 
rates  published  by  the  commission  final  and  conclusive  and  pre- 
cluded any  judicial  inquiry  whether  they  were  reasonable.  In 
Chicago  &c.  Railway  Co.  v.  WeUman,  143  U.  S.  339,  the  act  of 
the  legislature  of  Michigan  (June  28,  1889,  Pub.  Laws  1889,  p. 
282)  fixing  the  maximum  fare  for  passengers  within  the  State  at 
two  cents  a  mile  in  the  case  of  companies  whose  gross  earnings 
exceeded  three  thousand  dollars  a  mile  was  unsuccessfully  assailed 
as  confiscatory  and  no  contention  was  advanced  that  such  an  act 
operating  throughout  the  State  was  an  unwarrantable  interference 
with  interstate  commerce. 

In  Reagan  v.  Farmers  Loan  &  Trust  Co.,  154  U.  S.  362,  the 
trustee  of  a  railroad  mortgage  attacked  the  statute  of  Texas 
(April  3,  1891,  Gen.  Laws  1891,  c.  51,  p.  65)  which  established  a 
railroad  conunission  with  authority  to  regulate  tariffs,  and  the 
order  of  the  commission  providing  a  schedule  of  classified  rates 
for  the  transportation  of  goods  within  the  State.  The  challenge 
was  of  the  tariff  as  a  whole  and  the  inquiry  was  whether  the  body 
of  rates  was  imreasonable  and  such  as  to  work  a  practical  destruc- 
tion of  rights  of  property.  Viewed  in  this  aspect,  the  court, 
upon  the  allegations  admitted  by  demurrer,  held  the  action  of 
the  commission  to  be  beyond  its  constitutional  power  and  affirmed 
the  decree  of  the  Circuit  Court  enjoining  the  rates.  The  decree, 
however,  was  reversed  so  far  as  it  restrained  the  conunission  from 
discharging  the  duties  imposed  by  the  statute  and  from  proceed- 
ng  to  prescribe  reasonable  rates  and  regulations.  A  further 
question  was  presented  in  Regan  v.  Mercantile  Trust  Company,  154 
T.  S.  413,  in  respect  to  the  same  statute  and  order  as  applied  to 
the  Texas  and  Pacific  Railway  Company  which  had  been  organ- 
ized under  the  laws  of  the  United  States  (March  3,  1871,  16 
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Stat.  573,  c.  122)  and  operated  its  road  not  only  within  that 
State  but  also  for  several  hundred  miles  outside.  It  was  insisted 
that  this  company  was  "not  subject  to  the  control  of  the  State, 
even  as  to  rates  for  transportation  wholly  within  the  State/' 
the  argument  being  that  it  was  not  within  the  state  power  to 
limit  the  Federal  franchise  to  collect  tolls.  But  the  court  held 
that  the  act  of  Congress  did  not  go  to  the  extent  asserted  but 
left  the  company,  as  to  its  intrastate  business,  subject  to  state 
authority. 

The  effect  of  intrastate  rates  upon  interstate  rates  was  urged 
in  Smyth  v.  Ames,  169  U.  S.  466,  and  in  the  cases  decided  there- 
with. These  suits  were  brought  by  stockholders  of  the  Union 
Pacific  Railway  Company,  the  Chicago  and  Northwestern  Rail- 
road Company  and  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  to  enjoin  the  enforcement  of  the  act  of  the  legislature 
of  Nebraska  passed  in  1893  (April  12,  1893,  Acts  1893,  c.  24). 
This  was  a  comprehensive  statute  classifying  the  freight  trans- 
ported from  any  point  in  Nebraska  to  any  other  point  in  that 
State  and  prescribing  tables  of  maximum  rates.  The  companies 
affected  were  interstate  carriers  engaged  in  a  vast  commerce 
only  a  small  portion  of  which  was  wholly  local  to  the  State.  On 
the  eastern  boundary  lay  Omaha,  a  city  of  large  importance  in 
interstate  trade,  sjtuated  on  the  Missouri  river  with  Council 
Bluffs,  in  the  State  of  Iowa,  directly  opposite.  The  point  was 
distinctly  made  in  the  Circuit  Court  that  the  statute  interfered 
with  interstate  commerce  because,  first,  it  established  a  classifica- 
tion of  freights  different  from  that  which  prevailed  west  of  Chicago, 
and  second,  by  reducing  local  rates  it  necessarily  reduced  rates  on 
interstate  business.  Mr.  Justice  Brewer,  who  tried  the  cases, 
overruled  these  objections  holding  that  neither  the  convenience 
of  the  carriers  nor  the  consequences  of  competition  with  respect 
to  interstate  rates  could  be  pleaded  "in  restraint  of  the  otherwise 
undeniable  power  of  the  State."  Ames  v.  Union  Pacific  Railway 
Co.y  64  Fed.  Rep.  165,  171,  172.  Having  disposed  of  this  con- 
tention, the  court  considered  the*  question  of  the  reasonableness 
of  the  tates  and  reached  the  conclusion  that  they  were  invalid 
because  they  amounted  to  a  deprivation  of  the  carriers'  rights  of 
property.  On  appeal  to  this  court  the  counsel  for  the  appellees 
directed  attention  to  the  conditions  of  transportation  in  Nebraska. 
It  was  argued  that  the  local  traffic  was  carried  over  the  same 
tracks,  in  the  same  trains  and  often  in  the  same  cars  with  the 
interstate  traffic;   that  to  separate  the  cost  of  carrying  the  one 
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sort  of  traffic  from  that  of  the  other  was  a  '' manifest  impossi* 
bility'';  and  that  it  was  a  necessary  consequence  of  existing 
conditions  that,  if  Nebraska  controlled  the  local  rates,  it  at  the 
same  time  controlled  the  interstate  rates.  But  this  contention 
was  not  sustained  and  the  affirmance  of  the  decree  was  placed 
upon  the  distinct  ground  that  the  rates  were  confiscatory.  It 
was  ruled  that  the  reasonableness  of  intrastate  rates  was  to  be 
determined  by  considering  the  intrastate  business  separately. 
In  answer  to  the  suggestion  that  the  conditions  of  business  might 
have  changed  for  the  better  since  the  decrees,  the  court  called 
attention  to  the  proviso  in  the  decrees  intended  to  meet  such  a 
case,  adding  that  if  the  Circuit  Court  foimd  that  conditions  were 
such  as  to  permit  the  application  of  the  state  rates  without  de- 
priving the  carriers  of  just  compensation  it  would  "be  its  duty 
to  discharge  the  injunction"  and  to  make  whatever  order  was 
necessary  "to  remove  any  obstruction  placed  by  the  decrees  in 
these  cases  in  the  way  of  the  enforcement  of  the  statute."  (Id., 
p.  560;  see  Smyth  v.  Ames,  171  U.  S.  361,  365.) 

In  that  one  of  the  Smyth  Cases  which  was  brought  by  the 
stockholders  of  the  Union  Pacific  Railway  Company  not  only  was 
the  case  presented  of  a  trunk  line  crossing  the  State  with  a  rela- 
tively small  proportion  of  business  local  to  Nebraska,  but  the 
company  had  been  formed  by  a  consolidation  of  several  companies 
by  authority  of  Congress,  one  of  them  being  the  Union  Pacific 
Railroad  Company,  incorporated  by  the  act  of  July  1,  1862,  c. 
120,  12  Stat.  489.  By  this  act  (§  18,  id.  497),  it  was  expressly 
provided  that  Congress  might  reduce  the  rates  of  fare  if  unreason- 
able and  might  fix  the  same  by  law  whenever  the  net  earnings  of 
the  entire  road  and  telegraph  should  exceed  a  certain  amoimt. 
But  this  language,  while  showing  that  Congress  intended  to  re- 
serve the  power  to  prevent  unreasonable  exactions,  was  not 
deemed  to  be  equivalent  to  a  declaration  that  the  States  through 
which  the  road  might  be  constructed  should  not  regulate  rates 
for  intrastate  transportation.  The  court  said:  **It  cannot  be 
doubted  that  the  making  of  rates  for  transportation  by  railroad 
corporations  along  public  highways,  between  points  wholly 
within  the  limits  of  a  State,  is  a  subject  primarily  within  the  con- 
trol of  that  State.  .  .  .  Congress  not  having  exerted  this  power, 
we  do  not  think  that  the  national  character  of  the  corporation 
constructing  the  Union  Pacific  Railroad  stands  in  the  way  of  a 
State  prescribing  rates  for  transporting  property  on  that  road 
wholly  between  points  within  its  territory.    Until  Congress,  in 
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the  exercise  either  of  the  power  specifically  reserved  by  the  eigh- 
teenth section  of  the  act  of  1862  or  its  power  under  the  general 
reservation  made  of  authority  to  add  to,  alter,  amend  or  repeal 
that  act,  prescribes  rates  to  be  charged  by  the  railroad  company^ 
it  remains  with  the  States  through  which  the  road  passes  to  fix 
rates  for  transportation  beginning  and  ending  within  their  respec- 
tive limits."  (169  U.  S.,  pp.  521,  522.)  It  is  plain  that  had  the 
intrastate  rates,  established  by  the  comprehensive  statute  of 
Nebraska,  not  been  found  to  be  confiscatory  they  would  have 
been  sustained  in  their  application  to  all  intrastate  traffic  not- 
withstanding the  reserved  power  of  Congress  over  the  Union 
Pacific  line  and  despite  the  argument  based  upon  the  mterde- 
pendence  of  interstate  and  intrastate  rates. 
The  cases  of  Louisville  &  Nashville  Railroad  Co,  v.  Kenhicky, 

183  U.  S.  503,  and  Louisville  &  NashviUe  Railroad  Co.  v.  Eubank, 

184  U.  S.  27,  concerned  the  validity  of  the  long  and  short  haul 
provision  of  the  constitution  of  Kentucky  adopted  in  1891.  In 
the  first  case,  violation  was  charged  with  respect  to  the  trans- 
portation of  coal  from  Altamont  to  Lebanon,  an  intermediate 
station,  as  compared  with  charges  for  transportation  from  Alta- 
mont to  Elizabethtown  and  Louisville,  all  places  being  within 
Kentucky.  The  difference  in  rate  was  justified  by  the  company 
on  the  ground  that  at  LouisviUe  the  coal  hauled  from  *Altamont 
came  into  competition  with  that  brought  down  the  Ohio  River 
and  at  Elizabethtown  with  western  Kentucky  coal  brought  there 
by  the  Illinois  Central  Railroad.  The  contention  that  the  state 
provision  operated  as  an  interference  with  interstate  commerce 
was  presented  and  overruled,  the  court  saying:  "It  is  plain  that 
the  provision  in  question  does  not  in  terms  embrace  the  case  of 
interstate  traffic.  It  is  restricted  in  its  regulation  to  those  who 
own  or  operate  a  railroad  within  the  State,  and  the  long  and 
short  distances  mentioned  are  evidently  distances  upon  the 
railroad  line  within  the  State.  The  particular  case  before  us  is 
one  involving  only  the  transportation  of  coal  from  one  point  in 
the  State  of  Kentucky  to  another  by  a  corporation  of  that  State. 
It  may  be  that  the  enforcement  of  the  state  regulation  forbidding 
discrimination  in  rates  in  the  case  of  articles  of  a  like  kind  carried 
for  different  distances  over  the  same  line  may  somewhat  affect 
commerce  generally;  but  we  have  frequently  held  that  such  a 
result  is  too  remote  and  indirect  to  be  regarded  as  an  interference 
with  interstate  commerce;  that  the  interference  with  the  com- 
mercial power  of  the  general  government  to  be  unlawful  must 
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be  direct,  and  not  the  merely  incidental  effect  of  enforcing  the 
police  powers  of  a  State."  (183  U.  S.,  pp.  518,  519.)  In  the 
Evbank  Case,  which  had  been  argued  before  the  first  case  was 
decided,  it  appeared  that  the  state  court  had  construed  the  same 
provision  of  the  Kentucky  constitution  as  embracing  a  long  haul 
from  a  place  outside  to  one  within  the  State  (Nashville  and  Louis- 
ville) and  a  shorter  haul  on  the  same  line  and  in  the  same  direction 
between  points  within  the  State.  The  court  held  that,  so  con- 
strued, the  provision  was  invalid  as  being  a  r^ulation  of  inter- 
state commerce  because  it  linked  the  interstate  rate  to  the  rate 
for  the  shorter  haul  and  thus  the  interstate  charge  was  directly 
controlled  by  the  state  law.  (184  U.  S.,  pp.  41,  43.)  The  au- 
'thority  of  the  former  decision  upholding  the' state  law,  as  applied 
to  places  all  of  which  were  within  the  State,  was  in  no  way  im- 
paired and  the  court  fully  recognized  the  power  of  the  State  to 
prescribe  maximum  charges  for  intrastate  traffic  although  carried 
over  an  interstate  road  to  points  on  the  state  line.  {Id.,  pp. 
33,  42.) 

The  case  of  Minneapolis  &  SL  Louis  Railroad  Co.  v.  Minnesota, 
186  U.  S.  257,  involved  shipments  of  hard  coal  in  carload  lots  from 
Duluth,  Minnesota,  to  points  in  the  southern  and  western  portions 
of  that  State.  The  Railroad  and  Warehouse  Commission  of 
Minnesota,  in  1899,  prescribed  a  joint  rate  to  be  observed  by 
the  St.  Paul  and  Duluth  Railroad  Company,  the  Minneapolis 
and  St.  Louis  Railroad  Company  and  other  carriers.  The  state 
court  directed  the  issue  of  a  writ  of  mandamus  to  compel  com- 
pliance with  the  order.  It  was  objected  that  the  act  under 
which  the  order  was  made  was  unconstitutional  so  far  as  it  assumed 
to  establish  joint  through  rates  over  the  lines  of  independent 
connecting  railroads  and  to  divide  joint  earnings,  and  that  the 
tariff  as  fixed  was  not  compensatory.  This  court  affirmed  the 
judgment.  In  Alabama  &  Vicksburg  Railroad  Co.  v.  Mississippi 
Railroad  Commission,  203  U.  S.  496,  the  company  made  what  it 
called  a  "rebilling  rate"  on  grain  shipped  from  Vicksburg  to 
Meridian,  Mississippi,  which  was  applicable  only  in  case  of  ship- 
ments received  at  Vicksbiu'g  over  the  Shreveport  line.  It  gave, 
however,  to  such  shippers  an  option  for  a  specified  time  to  send 
other  grain  from  Vicksburg  instead,  and  thus  it  was  in  fact  a  local 
rate.  To  end  this  discrimination,  the  state  commission,  in  1903, 
fixed  the  same  rate  for  all  grain  products  shipped  from  Vicksburg 
to  Meridian.  It  was  urged  that  the  effect  of  the  order  would  be 
to  force  the  plaintiff  to  enter  into  joint  through  interstate  tariffs 
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and  divisions  with  all  lines  reaching  Vicksburg  by  rail  or  river 
whether  it  desired  such  arrangiements  or  not.  The  court  sus- 
tained the  order  holding  that  it  was  competent  for  the  State  to 
enforce  equality  as  to  local  transportation,  and  that  this  equality 
could  not  be  defeated  ''in  respect  to  any  local  shipments  by 
arrangements  made  with  or  to  favor  outside  companies." 

In  Northern  Pacific  Railway  Co.  v.  North  Dakota,  216  U.  S. 
579,  the  Attorney  General  of  North  Dakota  charged  the  company 
with  continuous  violation  of  a  law  fixing  rates  for  the  carriage 
of  coal  within  the  State  (North  Dakota,  Laws  of  1907,  c.  51) 
tjkd  asked  for  an  injunction.  It  appears  by  the  record  that  in 
its  return  to  the  rule  to  show  cause  in  the  state  court,  the  com- 
pany alleged  that  the  statute  was  void  because  repugnant  to  the 
COTomerce  clause  and  also  that  the  rate  fixed  thereby  was  con- 
fiscatory. In  support  of  the  last  contention  the  return  set  forth 
that  the  maximum  rates  for  canying  coal  which  the  company 
was  allowed  to  charge  under  the  act  in  question,  were  greatly 
lower  than  the  rates  for  similar  service  fixed  by  Minnesota  for 
that  State  (reference  being  made  to  c.  322  of  the  Laws  of  1907, 
the  commodity  rate  act  now  in  question)  and  those  fixed  by  the 
Railroad  Commissions  of  Illinois  and  Iowa,  respectively;  and 
that  the  conditions  existing  in  North  Dakota  made  it  impossible 
to  transport  coal  at  a  less  rate  than  in  the  States  named.  The 
contention  that  the  act  violated  the  interstate  conmierce  clause 
was  said  by  the  Supreme  Court  of  the  State  to  be  based  upon  the 
assumption  that  state  regulation  of  local  rates  on  interstate 
lines  amounted  to  an  interference  with  interstate  commerce. 
In  view  of  the  decisions  of  this  court,  the  last  question  was  not 
considered  open  to  debate.  State  v.  Northern  Pacific  Railway 
Co.f  19  N.  Dak.  45,  56.  T.his  ruling  was  not  challenged  by  the 
argument  for  the  plaintiff  in  error  here,  and  the  question  as  to 
interference  with  interstate  conmierce  was  treated  as  removed 
from  the  case  by  the  holding  of  the  state  court  that  the  rates 
applied  only  to  transportation  within  the  State.  (216  U.  S.,  p. 
580.) 

To  suppose,  however,  from  a  review  of  these  decisions,  that 
the  exercise  of  this  acknowledged  power  of  the  State  may  be 
permitted  to  create  an  irreconcilable  conflict  with  the  authority 
of  the  Nation,  or  that  through  an  equipoise  of  powers  an  effective 
control  of  interstate  conmierce  is  rendered  impossible,  is  to  over- 
look the  dominant  operation  of  the  Constitution  which,  creating 
a  Nation,  equipped  it  with  an  authority,  supreme  and  plenary. 
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to  control  National  commerce  and  to  prevent  that  control,  exer- 
cised in  the  wisdom  of  Congress,  from  being  obstructed  or  de^ 
stroyed  by  any  opposing  action.  But,  as  we  said  at  the  outset, 
our  system  of  government  is  a  practical  adjustment  by  which  the 
National  authority  as  conferred  by  the  Constitution  is  maintained 
in  its  full  scope  without  unnecessary  loss  of  local  efficiency.  It 
thus  clearly  appears  that,  under  the  established  principles  govern- 
ing state  action,  the  State  of  Minnesota  did  not  transcend  the 
limits  of  its  authority  in  prescribing  the  rates  here  involved, 
assuming  them  to  be  reasonable  intrastate  rates.  It  exercised  an 
authority  appropriate  to  its  territorial  jurisdiction  and  not  opposed 
to  any  action  thus  far  taken  by  Congress. 

The  interblending  of  operations  in  the  conduct  of  interstate 
and  local  business  by  mterstate  carriers  is  strongly  pressed  upon 
our  attention.  It  is  urged  that  the  same  right-of-way,  terminals, 
rails,  bridges,  and  stations  are  provided  for  both  classes  of  traffic; 
that  the  proportion  of  each  sort  of  business  varies  from  year  to 
year  and,  indeed,  from  day  to  day;  that  no  division  of  the  plant, 
no  apportionment  of  it  between  interstate  and  local  traffic,  can 
be  made  to-day,  which  will  hold  to-morrow;  that  terminals, 
facilities  and  connections  in  one  State  aid  the  carrier's  entire 
business  and  are  an  element  of  value  with  respect  to  the  whole 
property  and  the  business  in  other  States;  that  securities  are  issued 
against  the  entire  line  of  the  carrier  and  cannot  be  divided  by 
States;  that  tariffs  should  be  made  with  a  view  to  all  the  traffic 
of  the  road  and  should  be  fair  as  between  through  and  short-haul 
business;  and  that,  in  substance,  no  regulation  of  rates  can  be 
just,  which  does  not  take  into  consideration  the  whole  field  of  the 
carrier's  operations,  irrespective  of  state  lines.  The  force  of  these 
contentions  is  emphasized  in  these  cases,  and  in  others  of  like 
nature,  by  the  extreme  difficulty  and  intricacy  of  the  calculations 
which  must  be  made  in  the  effort  to  establish  a  segregation. of 
intrastate  business  for  the  pu^ose  of  determining  the  return  to 
which  the  carrier  is  properly  entitled  therefrom. 

But  these  considerations  are  for  the  practical  judgment  of  Con- 
gress in  determining  the  extent  of  the  regulation  necessary  under 
existing  conditions  of  transportation  to  conserve  and  promote 
the  interests  of  interstate  commerce.  If  the  situation  has  become 
such,  by  reason  of  the  interblending  of  the  interstate  and  intra- 
state operations  of  interstate  carriers,  that  adequate  regulation 
of  their  interstate  rates  cannot  be  maintained  without  imposing 
requirements  with  respect  to  their  intrastate  rates  which  sub- 
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stantially  affect  the  former,  it  is  for  Congress  to  determine,  within 
the  limits  of  its  constitutional  authority  over  interstate  commerce 
and  its  instruments  the  measure  of  the  reg^ation  it  should  supply. 
It  is  the  function  of  this  court  to  interpret  and  apply  the  law 
already  enacted,  but  not  under  the  guise  of  construction  to  provide 
a  more  comprehensive  scheme  of  reg^ulation  than  Congress  has 
decided  upon.  Nor,  in  the  absence  of  Federal  action,  may  we 
deny  effect  to  the  laws  of  the  State  enacted  within  the  field  which 
it  is  entitled  to  occupy  until  its  authority  is  limited  through  the 
exertion  by  Congress  of  its  paramount  constitutional  power. 


HOUSTON,  EAST  AND  WEST  TEXAS  RAILWAY 
COMPANY  t;.  UNITED  STATES. 

TEXAS  AND  PACIFIC  RAILWAY  COMPANY  t;. 

UNITED  STATES. 

234  U,  S.  342  (1914). 

The  facts  are  stated  in  the  opinion. 

Mr.  Hiram  M,  Garwood,  with  whom  Mr.  Maxwell  Evarts^ 
Mr.  James  G.  Wilson,  Mr.  George  Thompson,  Mr.  W.  L.  HaU 
and  Mr.  Thomas  J.  Freeman  were  on  the  brief,  for  appellants. 

Mr.  Assistant  Attorney  General  Denison,  with  whom  Mr.  Thur- 
low  M.  Gordon,  Special  Assistant  to  the  Attorney  General,  was 
on  the  brief,  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Commerce  Commission. 

Mr.  Ruffin  G.  Pleasant,  Attorney  General  of  the  State  of  Louisi- 
ana, and  Mr.  LuJther  M.  Walter,  with  whom  Mr.  W.  M.  Barrow, 
Mr.  M.  W.  Borders  and  Mr.  John  S.  Burchm^e  were  on  the 
brief,  for  the  Railroad  Commission  of  Louisiana,  Intervenor. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

These  suits  were  brought  in  the  Commerce  Court  by  the 
Houston,  East  &  West  Texas  Railway  Company,  and  the  Hous- 
ton &  Shreveport  Railroad  Company,  and  by  the  Texas  &  Pacific 
Railway  Company,  respectively,  to  set  aside  an  order  of  the 
Interstate  Commerce  Conunission,  dated  March  11,  1912,  upon 
the  ground  that  it  exceeded  the  Commission's  authority.    Other 
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railroad  companies^  intervened  in  support  of  the  petitions,  and 
the  Interstate  Commerce  Commission  and  the  Railroad  Com- 
mission of  Louisiana  intervened  in  opposition.  The  petitions 
were  dismissed.    205  Fed.  Rep.  380. 

The  order  of  the  Interstate  Commerce  Commission  was 
made  in  a  proceeding  initiated  in  March,  1911,  by  the  Railroad 
Conmiission  of  Louisiana.  The  complaint  was  that  the  appel- 
lants, and  other  interstate  carriers,  maintained  unreasonable  rates 
from  Shreveport,  Louisiana,  to  various  points  in  Texas,  and, 
further,  that  these  carriers  in  the  adjustment  of  rates  over  their 
respective  lines  imjustly  discriminated  in  favor  of  traflSc  within 
the  State  of  Texas  and  against  similar  traffic  between  Louisiana 
and  Texas.  The  carriers  filed  answers;  numerous  pleas  of  inter- 
vention by  shippers  and  commercial  bodies  were  allowed;  testi- 
mony was  taken  and  arguments  were  heard. 

The  gravamen  of  the  complaint,  said  the  Interstate  Com- 
merce Commission,  was  that  the  carriers  made  rates  out  of  Dallas 
and  other  Texas  points  into  eastern  Texas  which  were  much 
lower  than  those  which  they  extended  into  Texas  from  Shreve- 
port. The  situation  may  be  briefly  described:  Shreveport, 
Louisiana,  is  about  40  miles  from  the  Texas  state  line,  and  231 
miles  from  Houston,  Texas,  on  the  line  of  the  Houston,  East  & 
West  Texas  and  Houston  &  Shreveport  Companies  (which  are 
affiliated  in  interest) ;  it  is  189  miles,  from  Dallas,  Texas,  on  the 
line  of  the  Texas  &  Pacific.  Shreveport  competes  with  both 
cities  for  the  trade  of  the  intervening  territory.  The  rates  on  these 
lines  from  Dallas  and  Houston,  respectively,  eastward  to  inter- 
mediate points  in  Texas  were  much  less,  according  to  distance, 
than  from  Shreveport  westward  to  the  same  points.  It  is  undis- 
puted that  the  difference  was  substantial  and  injuriously  affected 
the  conmierce  of  Shreveport.  It  appeared,  for  example,  that  a 
rate  of  60  cents  carried  first  class  traffic  a  distance  of  160  miles 
to  the  eastward  from  Dallas,  while  the  same  rate  would  carry  the 
same  class  of  traffic  only  55  miles  into  Texas  from  Shreveport. 
The  first  class  rate  from  Houston  to  Lufkin,  Texas,  118.2  miles, 
was  50  cents  per  100  pounds,  while  the  rate  from  Shreveport  to 
the  same  point,  112.5  miles,  was  69  cents.  The  rate  on  wagons 
from  Dallas  to  Marshall,  Texas,  147.7  miles  was  36.8  cents,  and 
from  Shreveport  to  Marshall,  42  miles,  56  cents.    The  rate  on 

^  The  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  the  St. 
Louis  Southwestern  Railway  Company,  and  the  St.  Louis  Southwestern 
Railway  Company  of  Texas. 
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furniture  from  Dallas  to  Longview,  Texas,  124  miles,  was  24.8 
cents,  and  that  from  Shreveport  to  Longview,  65.7  miles,  was  35 
cents.  These  instiemces  of  differences  in  rates  are  merely  iUustrative; 
they  serve  to  indicate  the  character  of  the  rate  adjustment. 

The  Interstate  Conmierce  Commission  found  that  the  inter- 
state class  rates  out  of  Shreveport  to  named  Texas  points  were 
unreasonable,  and  it  established  maximum  class  rates  for  this 
traffic.  These  rates,  we  understand,  were  substantially  the  same 
as  the  class  rates  fixed  by  the  Railroad  Commission  of  Texas, 
and  charged  by  the  carriers,  for  transportation  for  sunUar  dis- 
tances in  that  State.  The  Interstate  Commerce  Commission 
also  found  that  the  carriers  maintained  ^'higher  rates  from  Shreve- 
port to  points  in  Texas''  than  were  in  force  ''from  cities  in  Texas 
to  such  points  imder  substantially  similar  conditions  and  circiun- 
stances,"  and  that  thereby  "an  unlawful  and  undue  preference 
and  advantage"  was  given  to  the  Texas  cities  and  a  "discrimi- 
nation" that  was  "undue  and  unlawful"  was  effected  against 
Shreveport.  In  order  to  correct  this  discrimination,  the  carriers 
were  directed  to  desist  from  charging  higher  rates  for  the  transpor- 
tation of  any  commodity  from  Shreveport  to  Dallas  and  Houston, 
respectively,  and  intermediate  points,  than  were  contemporane- 
ously charged  for  the  carriage'  of  such  conunodity  from  Dallas  and 
Houston  toward  Shreveport  for  equal  distances,  as  the  Commis- 
sion found  that  relation  of  rates  to  be  reasonable.  23  I.  C.  C. 
31,  46-48. 

The  order  in  question  is  set  forth  in  the  margin.^  The  report 
states  that  imder  this  order  it  will  be  the  duty  of  the  companies 

^  ^'TiuB  case  being  at  issue  upon  complaint  and  answers  on  file,  and  having 
been  duly  heard  and  submitted  by  the  parties,  and  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  Commission  having, 
on  the  date  hereof,  made  and  filed  a  report  containing  its  findings  of  fact  and 
oonelusions  thereon,  which  said  report  is  hereby  refeired  to  and  made  a  part 
hereof: 

"It  is  ordered,  That  d^endants  The  Texas  &  Pacific  Railway  Company^ 
The  Houston,  East  &  West  Texas  Railway  Company,  and  Houston  &  Shreve- 
port Railroad  Company  be,  and  they  are  hereby,  notified  and  required  to 
cease  and  desist,  on  or  before  the  Ist  day  of  May,  1912,  and  for  a  period  of  not 
less  than  two  years  thereafter  abstain,  from  exacting  their  present  class  rates 
f<Nr  the  transportation  of  traffic  from  Shreveport,  La.,  to  the  points  in  Texas 
hereinafter  mentioned  on  their  respective  lines,  as  the  Commission  in  said  report 
finds  such  rates  to  be  unjust  and  unreasonable. 

"It  is  further  ordered.  That  defendant  The  Texas  &  Pacific  Railway 
Company  be,  and  it  is  hereby,  notified  and  required  to  establish  and  put 
in  force,  on  or  before  the  1st  day  of  May,  1912,  and  maintain  in  force  there- 
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"to  duly  and  justly  equalize  the  terms  and  conditions"  upon 
which  they  will  extend  ''transportation  to  traffic  of  a  similar 
character  moving  into  Texas  from  Shreveport  with  that  moving 
wholly  within  Texas/'  but  that,  in  effecting  such  equalization,  the 
class  scale  rates  as  prescribed  shall  not  be  exceeded. 

In  their  petition  in  the  Commerce  Court,  the  appellants  as- 
sailed the  order  in  its  entirety,  but  subsequently  they  withdrew 

after  during  a  period  of  not  less  than  two  years,  and  apply  to  the  transpor- 
tation of  traffic  from  Shreveport,  La.,  to  the  below-named  points  in  Texas,  class 
rates  which  shall  not  exceed  the  following,  in  cents  per  100  pounds,  which 
rates  are  found  by  the  Conmiission  in  its  report  to  be  reasonable,  to  wit: 
(rates  inserted). 

"It  is  further  ordered,  That  defendants  The  Houston,  East  &  West  Texas 
Railway  Company  and  Houston  &  Shreveport  Railroad  Company  be,  and 
they  are  hereby,  notified  and  required  to  establish  and  put  in  force,  on  or 
before  the  1st  day  of  May,  1912,  and  maintain  in  force  thereafter  during  a 
period  of  not  less  than  two  years,  and  apply  to  the  transportation  of  traffic 
from  Shreveport,  La.,  to  the  below-named  points  in  Texas,  class  rates  which 
shall  not  exceed  the  following,  in  cents  per  100  pounds,  which  rates  are  found 
by  the  Commission  in  its  report  to  be  reasonable,  to  wit:  (rates  inserted). 

"It  is  further  ordered.  That  defendant  The  Texas  &  Pacific  Railway 
Company  be,  and  it  is  hereby,  notified  and  required  to  cease  and  desist,  on 
or  before  the  1st  day  of  May,  1912,  and  for  a  period  of  not  less  than  two  years 
thereafter  abstain,  from  exacting  any  higher  rates  for  the  transportation 
of  any  article  from  Shreveport,  La.,  to  Dallas,  Tex.,  and  points  on  its  line 
intermediate  thereto,  than  are  contemporaneously  exacted  for  the  transpor- 
tation of  such  article  from  Dallas,  Tex.,  toward  said  Shreveport  for  an  equal 
distance,  as  said  relation  of  rates  has  been  found  by  the  Commission  in  said 
report  to  be  reasonable. 

"It  is  further  ordered.  That  defendants  The  Houston,  East  &  West  Texas 
Railway  Company  and  Houston  &  Shreveport  Railroad  Company  be,  and 
they  are  hereby,  notified  and  required  to  cease  and  desist,  on  or  before  the 
1st  day  of  May,  1912,  and  for  a  period  of  not  less  than  two  years  thereafter 
abstain,  from  exacting  any  higher  rates  for  the  transportation  of  any  article 
from  Shreveport,  La.,  to  Houston,  Tex.,  and  points  on  its  Une  intermediate 
thereto,  than  are  contemporaneously  exacted  for  the  transportation  of  such 
article  from  Houston,  Tex.,  toward  said  Shreveport  for  an  equal  distance, 
as  said  relation  of  rates  has  been  found  by  the  Commission  in  said  report  to 
be  reasonable. 

"And  it  is  further  ordered.  That  said  defendants  be,  and  they  are  hereby, 
notified  and  required  to  establish  and  put  in  force,  on  or  before  the  1st  day  of 
May,  1912,  and  maintain  in  force  thereafter  during  a  period  of  not  less  than 
two  years,  substantially  similar  practices  respecting  the  concentration  of 
interstate  cotton  at  Shreveport,  La.,  to  those  which  are  contemporaneously 
observed  by  said  defendants  respecting  the  concentration  of  cotton  within 
the  state  of  Texas,  provided  the  practices  adopted  shall  be  justifiable  under 
the  act  to  regulate  commerce  and  applicable  fairly  under  like  conditions 
elsewhere  on  the  lines  of  such  defendants.'' 
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their  opposition  to  the  fixing  of  maximum  class  rates  and  these 
rates  were  put  in  force  by  the  carriers  in  May,  1912. 

The  attack  was  continued  upon  that  portion  of  the  order  which 
prohibited  the  charge  of  higher  rates  for  carrying  articles  from 
Shreveport  into  Texas  than  those  charged  for  eastward  traffic 
from  Dallas  and  Houston,  respectively,  for  equal  distances. 
There  are,  it  appears,  commodity  rates  fixed  by  the  Railroad  Com- 
mission of  Texas  for  intrastate  hauls,  which  are  substantially  less 
than  the  class,  or  standard,  rates  prescribed  by  that  Commission; 
and  thus  the  commodity  rates  charged  by  the  carriers  from  Dallas 
and  Houston  eastward  to  Texas  points  are  less  than  the  rates 
which  they  demand  for  the  transportation  of  the  same  articles 
for  like  distances  from  Shreveport  into  Texas.  The  present 
controversy  relates  to  these  commodity  rates. 

The  point  of  the  objection  to  the  order  is  that,  as  the  dis*' 
crimination  found  by  the  Commission  to  be  unjust  arises  out  of 
the  relation  of  intrastate  rates,  maintained  under  state  authorit}^, 
to  interstate  rates  that  have  been  upheld  as  reasonable  its  coi^ 
rection  was  beyond  the  Commission's  power.  Manifestly  the 
order  might  be  complied  with,  and  the  discrimination  avoided, 
either  by  reducing  the  interstate  rates  from  Shreveport  to  the 
level  of  the  competing  intrastate  rates,  or  by  raising  these  intrar 
state  rates  to  the  level  of  the  interstate  rates,  or  by  such  reduction 
in  the  one  case  and  increase  in  the  other  as  would  result  in  equality. 
But  it  is  urged  that,  so  far  as  the  interstate  rates  were  sustained 
by  the  Commission  as  reasonable,  the  Conmiission  was  without 
authority  to  compel  their  reduction  in  order  to  equalize  them  with 
the  lower  intrastate  rates.  The  holding  of  the  Commerce  Court 
was  that  the  order  relieved  the  appellants  from  further  obliga- 
tion to  observe  the  intrastate  rates  and  that  they  were  at  liberty  to 
comply  with  the  Commission's  requirements  by  increasing  these 
rates  sufficiently  to  remove  the  forbidden  discrimination.  The  in- 
vaUdity  of  the  order  in  this  aspect  is  challenged  upon  two  grounds: 

(1)  That  Congress  is  impotent  to  control  the  intrastate  charges 
of  an  interstate  carrier  even  to  the  extent  necessary  to  prevent 
injurious  discrimination  against  interstate  traffic;  and 

(2)  That,  if  it  be  assumed  that  Congress  has  this  power,  still 
has  not  been  exercised,  and  hence  the  action  of  the  Conunission 
exceeded  the  limits  of  the  authority  which  has  been  conferred 
upon  it. 

First.  It  is  unnecessary  to  repeat  what  has  frequently  been  said 
by  this  court  with  respect  to  the  complete  and  paramount  char- 
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acter  of  the  power  confided  to  Congress  to  regulate  commerce 
among  the  several  States.  It  is  of  the  essence  of  this  power  that, 
where  it  exists,  it  dominates.  Interstate  trade  was  not  left  to  be 
destroyed  or  impeded  by  the  rivalries  of  local  governments.  The 
purpose  was  to  make  impossible  the  recurrence  of  the  evils  which 
had  overwhehued  the  Confederation  and  to  provide  the  necessary 
basis  of  national  unity  by  insuring  'imiformity  of  regulation 
against  conflicting  and  discriminating  state  legislation.'  By 
virtue  of  the  comprehensive  terms  of  the  grant,  the  authority 
of  Congress  is  at  all  times  adequate  to  meet  the  varying  exigencies 
that  arise  and  to  protect  the  national  interest  by. securing  the 
freedom  of  interstate  commercial  intercourse  from  local  control. 
Gibbons  v.  Ogden,  9  Wheat.  1,  196,  224;  Brown  v.  Maryland ,  12 
Wheat.  419,  446;  County  of  Mobile  v.  KimbaUy  102  U.  S.  691, 
696,  697;  Smith  v.  Alabama,  124  U.  S.  45,  473;  Second  Employers' 
Liability  Cases,  223  U.  S.  1,  47,  53,  54;  Minnesota  Rate  Cases, 
230  U.  S.  352,  398,  399. 

Congress  is  empowered  to  regulate,  —  that  is,  to  provide  the 
law  for  the  government  of  interstate  conmierce ;  to  enact '  all  appro- 
priate legislation'  for  its  'protection  and  advancement'  {The 
Daniel  Ball,  10  Wall.  557,  564);  to  adopt  measures  *to  promote 
its  growth  and  insure  its  safety'  {County  of  Mobile  v.  Kimball, 
supra);  'to  foster,  protect,  control  and  restrain'  {Second  Em^ 
players'  Liability  Cases,  supra).  Its  authority,  extending  to  these 
interstate  carriers  as  instruments  of  interstate  commerce,  neces- 
sarily embraces  the  right  to  control  their  operations  in  all  matters 
having  such  a  cloi^  and  substantial  relation  to  interstate  traffic 
that  the  control  is  essential  or  appropriate  to  the  security  of  that 
traffic,  to  the  efficiency  of  the  interstate  service,  and  to  the  mam- 
tenance  of  conditions  under  which  interstate  commerce  may  be 
conducted  upon  fair  terms  and  without  molestation  or  hindrance. 
As  it  is  competent  for  Congress  to  legislate  to  these  ends,  un- 
questionably it  may  seek  their  attainment  by  requiring  that  the 
agencies  of  interstate  conmierce  shall  not  be  used  in  such  manner 
as  to  cripple,  retard  or  destroy  it.  The  fact  that  carriers  are  instru- 
ments of  intrastate  commerce,  as  well  as  of  interstate  commerce, 
does  not  derogate  from  the  complete  and  paramount  authority  of 
Congress  over  the  latter  or  preclude  the  Federal  power  from  being 
exerted  to  prevent  the  intrastate  operations  of  such  carriers  from 
bemg  made  a  means  of  injury  to  that  which  has  been  confided 
to  Federal  care.  Wherever  the  interstate  and  intrastate  transac- 
tions of  carriers  are  so  related  that  the  government  of  the  one 
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involves  the  control  of  the  other,  it  is  Congress,  and  not  the 
State,  that  is  entitled  to  prescribe  the  final  and  dominant  rule,  for 
otherwise  Congress  would  be  denied  the  exercise  of  its  constitu- 
tional authority  and  the  State,  and  not  the  Nation,  would  be 
supreme  within  the  national  field.  BaUimore  &  Ohio  Railroad  Co. 
V.  InCerBiaie  Commerce  Commisaionf  221  U.  S.  612,  618;  Southern 
Railway  Co.  v.  United  States,  222  U.  S.  20,  26,  27;  Second  Emr 
ployers'  Liability  Cases,  supra,  pp.  48,  51;  Interstate  Commerce 
Commission  v.  Goodrich  Transit  Co.,  224  U.  S.  194,  205,  213; 
Minnesota  Rate  Cases,  supra,  p.  431 ;  Illinois  Central  Railroad  Co.  v. 
Behrens,  233  U.  S.  473. 

In  BaUimore  &  Ohio  Railroad  Co.  v.  Interstate  Commerce  Com- 
mission, supra,  the  argument  against  the  validity  of  the  Hours  of 
Service  Act  (March  4,  1907,  c.  2939,  34  Stat.  1415)  involved  the 
consideration  that  the  interstate  and  intrastate  transactions  of 
the  carriers  were  so  interwoven  that  it  was  utterly  impracticable 
for  them  to  divide  their  employes  so  that  these  who  were  engaged 
in  interstate  commerce  should  be  confined  to  that  commerce 
exclusively.  Employes  dealing  with  the  movement  of  trains  were 
employed  in  both  sorts  of  commerce;  but  the  court  held  that  this 
fact  did  not  preclude  the  exercise  of  Federal  power.  As  Congress 
could  limit  the  hours  of  labor  of  those  engaged  in  interstate 
transportation,  it  necessarily  followed  that  its  will  could  not  be 
frustrated  by  prolonging  the  period  of  service  through  other  re* 
quirements  of  the  carriers  or  by  the  conmiingling  of  duties  relating 
to  interstate  and  intrastate  operations.  Again,  in  Southern  Rail- 
way Co.  V.  United  States,  supra,  the  question  was  presented  whether 
the  amendment  to  the  Safety  Appliance  Act  (March  2,  1903, 
c.  976,  32  Stat.  943)  was  within  the  power  of  Congress  in  view  of 
the  fact  that  the  statute  was  not  confined  to  vehicles  that  were 
used  in  interstate  traffic  but  also  embraced  those  used  in  intra- 
state traffic.  The  court  answered  affirmatively,  because  there  was 
such  a  close  relation  between  the  two  classes  of  traffic  moving 
over  the  same  railroad  as  to  make  it  certain  that  the  safety  of 
the  interstate  traffic,  and  of  those  employed  in  its  movement, 
would  be  promoted  in  a  real  and  substantial  sense  by  applying 
the  requirements  of  the  act  to  both  classes  of  vehicles.  So,  in 
the  Second  Employers'  Liability  Cases,  supra,  it  was  insisted  that 
while  Congress  had  the  authority  to  regulate  the  liabiility  of  a 
carrier  for  injuries  sustained  by  one  employ^  through  the  negli- 
gence of  another,  where  all  were  engaged  in  interstate  commerce, 
that  power  did  not  embrace  instances  where  the  n^ligent  em- 
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ploy6  was  engaged  in  intrastate  conunerce.  The  court  said  that 
this  was  a  mistaken  theory,  as  the  causal  negligence  when  operating 
injuriously  upon  an  employ^  ei^aged  in  interstate  commerce  bad 
the  same  effect  with  respect  to  that  commerce  as  if  the  n^Iigent 
employ^  were  also  engaged  therein.  The  decision  in  Employers' 
LiabUUy  Cases,  207  U.  S.  463,  ia  not  opposed,  for  the  statute  there 
in  question  (June  11,  1906,  c.  3073,  34  Stat.  232)  sought  to  regu- 
late the  liability  of  interstate  camera  for  injuries  to  any  employ4 
even  though  his  employment  had  no  connection  whatever  with 
interstate  commerce.  (See  Illinois  Central  R.  R.  Co.  v.  Behrens, 
supra.) 

While  these  decisions  sustaining  the  Federal  power  relate  to 
measures  adopted  in  the  interest  of  the  safety  of  persons  and 
property,  they  illustrate  the  principle  that  Congress  In  the  exer- 
cise of  its  paramount  power  may  prevent  the  common  instru- 
mentalities of  interstate  and  intrastate  conunercial  intercourse 
from  being  used  ia  their  intrastate  operations  to  the  injury  of 
interstate  commerce.  This  is  not  to  say  that  Congress  possesses 
the  authority  to  regulate  the  internal  commerce  of  a  State,  as 
such,  but  that  it  does  possess  the  power  to  foster  and  protect 
interstate  commerce,  and  to  take  all  measures  necessary  or  appro- 
priate to  that  end,  although  intrastate  transactions  of  interstate 
carriers  may  thereby  be  controlled.. 

This  principle  is  applicable  here.    We  find  no  reason  to  doubt . 
that  Congress  is  entitled  to  keep  the  highways  of  interstate 
communication  open  to  interstate  trafGc  upon  fair  and  equal 
terms.    That  an  unjust  discrimination  in  the  rates  of  a  common 
carrier,  by  which  one  person  or  locality  is  unduly  favored  as  against 
another  under  substantially  simUar  conditions  of  traffic,  consti- 
tutes an  evil  is  undeniable;   and  where  this  evil  consists  in  the 
action  of  an  interstate  carrier  in  unreasonably  discriniinating 
against  interstate  traffic  over  its  line,  the  authority  of  Congress 
to  prevent  it  is  equaUy  clear.    It  is  immaterial,  so  far  a^  the  pro- 
tBi-tiT\g  power  of  Congress  is  concerned,  that  the  discrimination 
:  from  intrastate  rates  as  compared  with  interstate  rat«s. 
ise  of  the  instrument  of  interstate  commerce  in  a  discrimina- 
manner  so  as  to  inflict  injury  upon  that  commerce,  or  some 
thereof,  furnishes  abundant  ground  for  Federal  intervoi- 
Nor  can  the  attempted  exercise  of  state  authority  alter  the 
!r,  where  Congress  has  acted,  for  a  State  may  not  authorize 
UTier  to  do  that  which  Congress  is  entitled  to  forbid  and  haa 
Iden. 
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It  is  also  to  be  noted  —  as  the  Government  has  well  said  in  its 
argument  in  support  of  the  Commission's  order  —  that  the  power 
to  deal  with  the  relation  between  the  two  kinds  of  rates,  as  a  rela- 
tion, lies  ^Kclusively  with  Congress.  It  is  manifest  that  the  State 
cannot  fix  the  relation  of  the  carrier's  interstate  and  intrastate 
charges  without  directly  interfering  with  the  former,  unless  it 
simply  follows  the  standard  set  by  Federal  authority.  This 
question  was  presented  with  respect  to  the  long  and  short  haul 
provision  of  the  Kentucky  constitution,  adopted  in  1891,  which 
the  court  had  before  it  in  Louisville  &  NashviMe  R.  R,  Co.  v. 
Evbank,  184  U.  S.  27.  The  state  court  had  construed  this  pro- 
vision as  embracing  a  long  haul,  from  a  place  outside  to  one 
within  the  State,  and  a  shorter  haul  on  the  same  line  and  in  the 
same  direction  between  points  within  the  State.  This  court  held 
that,  so  construed,  the  provision  was  invalid  as  being  a  regula- 
tion of  interstate  commerce  because  ^  it  linked  the  interstate  rate 
to  the  rate  for  the  shorter  haul  and  thus  the  interstate  charge 
was  directly  controlled  by  the  state  law.'  See  230  U.  S.  pp.  428, 
429.  It  is  for  Congress  to  supply  the  needed  correction  where 
the  relation  between  intrastate  and  interstate  rates  presents  the 
evil  to  be  corrected,  and  this  it  may  do  completely  by  reason  of 
its  control  over  the  interstate  carrier  in  all  matters  having  such 
a  close  and  substantial  relation  to  interstate  conmierce  that  it  is 
necessary  or  appropriate  to  exercise  the  control  for  the  efifective 
government  of  that  conmierce. 

It  is  also  clear  that,  in  removing  the  injurious  discriminations 
against  interstate  traffic  arising  from  the  relation  of  intrastate 
to  interstate  rates.  Congress  is  not  bound  to  reduce  the  latter 
below  what  it  my  deem  to  be  a  proper  standard  fair  to  the  carrier 
and  to  the  public.  Otherwise,  it  could  prevent  the  injury  to  inter- 
state commerce  only  by  the  sacrifice  of  its  judgment  as  to  inter- 
state rates.  Congress  is  entitled  to  maintain  its  own  standard  as 
to  these  rates  and  to  forbid  any  discriminatory  action  by  interstate 
carriers  which  will  obstruct  the  freedom  of  movement  of  interstate 
traffic  over  their  lines  in  accordance  with  the  terms  it  establishes. 

Having  this  power.  Congress  could  provide  for  its  execution 
through  the  ^d  of  a  subordinate  body;  and  we  conclude  that  the 
order  of  the  Commission  now  in  question  cannot  be  held  invalid 
upon  the  ground  that  it  exceeded  the  authority  which  Congress 
could  lawfully  confer. 

Second.  The  remaining  question  is  with  regard  to  the  scope  of 
the  power  which  Congress  has  granted  to  the  Commission. 


« 
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Section  three  of  the  Act  to  Regulate  Commerce  provides 
(February  4,  1887,  c.  104,  24  Stat.  379,  380) : 

"Sec.  3.  Thi^t  it.  s^l^ftll  hp.  unlawful  for  any  common  carrier 
^bject  to  thft  provisions  of  this  act  ^y  ip^'^^'^r  FYP  anxji^^diifi 


or  unreasonable  preference  or  advantage  to  any  particular  person. 
company,  firm,  corporation,  or  le^-^^'^Y,  nr  my  pflHi-TTV-  -^-?Hp- 
tion  of  trafaic,  in  any  respect  whatsoever,  or  to  subject  any  par^ 
ticular  person,  (company,  nrm,  corporation,  or  locality,  or  anv 
particular  description  of  traffic,  to  any  ""^"^  ^^  imrpoannQhlA 
prejudice  or  HiRadvantAi^ft  in  any  n>apftf>t  whatsoever." 

This  languilise  is  certainly  sweeping  enough  to  embrace  all 
the  discriminations  of  the  sort  described  which  it  was  within 
the  power  of  Congress  to  condenm.  There  is  no  exception  or 
qualification  with  respect  to  an  um'easonable  discrimination 
against  interstate  traffic  produced  by  the  relation  of  intrastate  to 
interstate  rates  as  maintained  by  the  carrier.  It  is  apparent 
from  the  legislative  history  of  the  act  that  the  evil  of  discrimina- 
tion was  the  principal  thing  aimed  at,  and  there  is  no  basis  for  the 
contention  that  Congress  intended  to  exempt  any  discriminatory 
action  or  practice  of  interstate  carriers  affecting  interstate  com- 
merce which  it  had  authority  to  reach.  The  purpose  of  the 
measure  was  thus  emphatically  stated  in  the  diaborate  report  of 
the  Senate  Committee  on  Interstate  Commerce  which  accom- 
panied it:  "The  provisions  of  the  bill  are  based  upon  the  theory 
that  the  paramount  evil  chargeable  against  the  operation  of  the 
transportation  system  of  the  United  States  as  now  conducted 
is  Unjust  discrimination  between  persons,  places,  commodities, 
or  particular  descriptions  of  traffic.  The  underlying  purpose  and 
aim*  of  the  measure  is  the  prevention  of  these  discriminations. 
.  .  ."    (Senate  Report  No.  46,  49th  Cong.,  1st  Sess.,  p.  215.) 

The  opposing  argument  rests  upon  the  proviso  in  the  first 
section  of  the  act  which  in  its  original  form  was  as  follows:  "Pro- 
vided, howeveTy  that  the  provisions  of  this  act  shall  not  apply  to 
the  transportation  of  passengers  or  property,  or  to  the  receiving, 
delivering,  storage,  or  handling  of  property,  wholly  within  one 
State,  and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  State  or  Territory  as  aforesaid."  When  the  act  was  amended 
so  as  to  confer  upon  the  Commission  the  authority  to  prescribe 
maximimi  interstate  rates,  this  proviso  was  reenacted;  and  when 
the  act  was  extended  to  include  telegraph,  telephone  and  cable 
companies  engaged  in  interstate  business,  an  additional  clause 
was  inserted  so  as  to  exclude  intrastate  messages.    See  acts  of 
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June  29, 1906,  c.  3591,  34  Stat.  584;  June  18, 1910,  c.  309,  36  Stat. 

Congress  thus  defined  the  scope  of  its  regulation  and  provided 
that  it  was  not  to  extend  to  purely  intrastate  traffic.  It  did  not 
undertake  to  authorize  the  Conunission  to  prescribe  intrastate 
rates  and  thus  to  establish  a  unified  control  by  the  exercise  of  the 
rate-making  pow6r  over  both  descriptions  of  traffic.  Undoubtedly 
—  in  the  absence  of  a  finding  by  the  Commission  of  unjust  dis- 
crimination —  intrastate  rates  were  left  to  be  fixed  by  the  carrier 
and  subject  to  the  authority  of  the  States  or  of  the  agencies  created 
by  the  States.  This  was  the  question  recently  decided  by  this 
court  in  the  Minnesota  Rate  Cases,  supra.  There,  the  State  of 
Minnesota  had  estabUshed  reasonable  rates  for  intrastate  trans- 
portation throughout  the  State  and  it  was  contended  that,  by 
reason  of  the  passage  of  the  Act  to  Regulate  Commerce,  the 
State  could  no  longer  exercise  the  state-wide  authority  for  this  pur- 
pose which  it  had  formerly  enjoyed;  and  the  court  was  asked  to 
hold  that  an  entire  scheme  of  intrastate  rates,  otherwise  validly  es^ 
tablished,  was  null  and  void  because  of  its  effect  upon  interstate 
rates.  There  had  been  no  finding  by  the  Interstate  Commerce 
Commission  of  any  unjust  discrimination.  The  present  question 
however,  was  reserved,  the  court  saying  (230  U.  S.  p.  419) :  "It  is 
urged,  however,  that  the  words  of  the  proviso"  (referring  to  the 
proviso  above-mentioned)  "are  susceptible  of  a  construction  which 
would  permit  the  provisions  of  section  three  of  the  act,  prohibiting 
carriers  from  giving  an  undue  or  unreasonable  preference  or 
advantage  to  any  locality,  to  apply  to  unreasonable  discriminations 
between  localities  in  different  States,  as  well  when  arising  from 
an  intrastate  rate  as  compared  with  an  interstate  rate  as  when 
due  to  interstate  rates  exclusively.  If  it  be  assumed  that  the 
statute  shoidd  be  so  construed,  and  it  is  not  necessary  now  to 
decide  the  point,  it  would  inevitably  follow  that  the  controlling 
principle  governing  the  enforcement  of  the  act  should  be  applied 
to  such  cases  as  might  thereby  be  brought  within  its  purview; 
and  the  question  whether  the  carrier,  in  such  a  case,  was  giving 
an  undue  or  unreasonable  preference  or  advantage  to  one  locaUty 
as  against  another,  or  subjecting  any  locality  to  an  undue  or  un- 
reasonable prejuduce  or  disadvantage,  would  be  primarily  for 
the  investigation  and  determination  of  the  Interstate  Commerce 
Commission  and  not  for  the  courts." 

Here,  the  Commission  expressly  found  that  unjust  discrimina- 
tion existed  under  substantially  similar  conditions  of  transporta- 
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tion  and  the  inquiry  is  whether  the  Commission  had  power  to 
correct  it.  We  are  of  the  opinion  that  the  limitation  of  the  proviso 
in  section  one  does  not  apply  to  a  case  of  this  sort.  The  Com- 
mission was  dealing  with  the  relation  of  rates  injuriously  affectuig, 
through  an  imreasonable  discrimination,  traf&c  that  was  inter- 
state. The  question  was  thus  not  simply  one  of  transportation 
that  was  'wholly  within  one  State.'  These  words  of  the  proviso 
have  appropriate  reference  to  exclusively  intrastate  traffic, 
separately  considered;  to  the  regulation  of  domestic  commerce, 
as  such.  The  powers  conferred  by  the  act  are  not  thereby  limited 
where  interstate  commerce  itself  is  involved.  This  is  plainly 
the  case  when  the  Commission  finds  that  imjust  discrimuiatioil 
against  interstate  trade  arises  from  the  relation  of  intrastate  to 
interstate  rates  as  maintained  by  a  carrier  subject  to  the  act. 
Such  a  matter  is  one  with  which  Congress  alone  is  competent 
to  deal,  and,  in  view  of  the  aim  of  the  act  and  the  comprehensive 
terms  of  the  provisions  against  imjust  discrimination,  there  is  no 
ground  for  holding  that  the  authority  of  Congress  was  imexercised 
and  that  the  subject  was  thus  left  without  governmental  regula- 
tion. It  is  urged  that  the  practical  construction  of  the  statute  has 
been  the  other  way.  But,  in  assailing  the  order,  the  appellants 
ask  us  to  override  the  construction  which  has  been  given  to  the 
statute  by  the  authority  charged  with  its  execution,  and  it  cannot 
be  said  that  the  earlier  action  of  the  Conmiission  was  of  such  a 
controlling  character  as  to  preclude  it  from  giving  effect  to  the  law. 
The  Commission,  having  before  it  a  plain  case  of  imreasonable 
discrimination  on  the  part  of  interstate  carriers  against  interstate 
trade,  carefully  examined  the  question  of  its  authority  and  decided 
that  it  had  the  power  to  make  this  remedial  order.  The  Com- 
merce Court  sustained  the  authority  of  the  Commission  and  it 
is  clear  that  we  should  not  reverse  the  decree  unless  the  law  has 
been  misapplied.  This  we  cannot  say;  on  the  contrary,  we  are 
convinced  that  the  authority  of  the  Commission  was  adequate. 

The  further  objection  is  made  that  the  prohibition  of  section 
three  is  directed  against  imjust  discrimination  or  undue  prefer- 
ence only  when  it  arises  from  the  voluntary  act  of  the  carrier  and 
does  not  relate  to  acts  which  are  the  result  of  conditions  wholly 
beyond  its  control.  EaM  Tennessee  &c.  Rwy.  Co.  v.  Interstate 
Commerce  Commission,  181  U.  S.  1,  18.  The  reference  is  not  to 
any  inherent  lack  of  control  arising  out  of  traffic  conditions,  but 
to  the  requirements  of  the  local  authorities  which  are  assumed  to 
be  binding  upon  the  carriers.    The  contention  is  thus  merely  a 
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repetition  in  another  form  of  the  argument  that  the  Commission 
exceeded  its  power;  for  it  would  not  be  contended  that  local  rules 
could  nullify  the  lawful  exercise  of  Federal  authority.  In  the  view 
that  the  Commission  was  entitled  to  make  the  order,  there  is  no 
longer  compulsion  upon  the  carriers  by  virtue  of  any  inconsistent 
local  requirement.  We  are  not  unmindful  of  the  gravity  of  the 
question  that  is  presented  when  state  and  Federal  views  conflict. 
But  it  was  recognized  at  the  beginning  that  the  Nation  could  not 
prosper  if  interstate  and  foreign  trade  were  governed  by  many 
masters^  and;  where  the  interests  of  the  freedom  of  interstate  com- 
merce are  involved,  the  judgment  of  Congress  and  of  the  agencies 
it  lawfully  establishes  must  control. 

In  conclusion:  Reading  the  order  in  the  light  of  the  report  of 
the  Commission,  it  does  not  appear  that  the  Commission  attempted 
to  require  the  carriers  to  reduce  their  interstate  rates  out  of  Shreve- 
port  below  what  was  found  to  be  a  reasonable  charge  for  that 
service.  So  far  as  these  interstate  rates  conformed  to  what  was 
found  to  be  reasonable  by  the  Commission,  the  carriers  are  entitled 
to  maintain  them,  and  they  are  free  to  comply  with  the  order  by 
so  adjusting  the  other  rates,  to  which  the  order  relates,  as  to  re- 
move the  forbidden  discrimination.  But  this  result  they  are 
required  to  accomplish. 

The  decree  of  the  Commerce  Court  is  affirmed  in  each  case. 

Affirmed. 

Mr.  Justice  Lurton  and  Mr.  Justice  Pitnbt  dissent. 


PENNSYLVANIA  RAILROAD  CO.  v.  INTERSTATE 

COMMERCE  COMMISSION. 

United  States  Commerce  Court. 

193  Fed.  Rep.  81  (1911). 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  D.  McKenneyt  with  whom  Mr.  Henry  Wolf  BiMe,  Mr. 
John  G.  JohnaoUj  and  Mr,  Francis  I.  Gowen  were  on  the  brief,  for 
petitioner. 

Mr.  Blackburn  Esterline,  special  assistant  to  the  Attorney 
General,  with  whom  Mr,  James  A.  Fowler,  assistant  to  the  Attor- 
ney General,  was  on  the  brief,  for  the  United  States. 
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Mr.  P.  J.  Farreti  for  Interstate  Commerce  Commission. 
Mr.  A.  M.  Liveright  for  Hillsdale  Coal  &  Coke  Co.  and  Clark 
Brothers  Coal  Mining  Company. 
Mr.  WiUiam  A.  Glasgow ^  jr.,  for  W.  F.  Jacoby  &  Company. 

Before  Knapp,  presiding  judge,  and  Archbald,  Hunt,  Car- 
land,  and  Mack,  judges. 

Knapp,  Presiding  Judge: 

On  January  1,  1906,  the  petitioner  adopted  and  put  in  force  the 
foUowing  rule  or  regulation  for  the  allotment  and  distribution  of 
cars  to  bituminous  coal  mines: 

''Commencing  January  1st,  1906,  assigned  cars, i.e.,  cars  for 
Pennsylvania  Railroad  fuel  supply,  foreign  railroad  cars  specially 
consigned  for  the  fuel  supply  of  railroads  consigning  such  cars, 
and  individual  cars  assigned  by  the  owners  to  specified  mines  for 
loading,  will  be  charged  against  the  capacity  of  the  mines  at  which 
they  are  placed.  The  difference  between  the  rated  capacity  of  a 
mine  and  the  capacity  of  the  assigned  cars  placed  for  loading  will 
be  the  rated  capacity  on  which  all  other  cars  will  be  prorated." 

Some  two  years  later,  as  the  record  indicates,  certain  mine 
operators,  viz,  The  Hillsdale  Coal  &  Coke  Company,  Clark 
Brothers  Coal  Mining  Company,  and  W.  F.  Jacoby  &  Company, 
filed  complaints  against  petitioner  with  the  Interstate  Commerce 
Conmiission,  alleging  that  the  regulation  above  quoted  was  dis- 
criminatory, and  therefore  unlawful,  the  proceedings  being  known 
on  the  Commission's  docket  as  Nos.  1063,  1111,  and  1139.  To 
these  complaints  answers  were  made  in  due  time,  and  the  Com- 
mission, on  March  7,  1910,  after  full  hearing,  entered  two  orders, 
one  entitled  in  No.  1063  and  the  other  in  Nos.  1111  and  1139. 
These  orders  are  substantially  alike,  and  the  material  parts  of 
each  read  as  follows: 

"This  case  being  at  issue  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having,  on  the  date  hereof,  made  and 
filed  a  report  containing  its  conclusions  thereon,  which  said  report 
is  made  a  part  hereof;  and  it  appearing  that  it  is  and  has  been 
the  defendant's  rule,  r^ulation,  and  practice,  in  distributing 
coal  cars  among  the  various  coal  operators  on  its  Unes  for  inter- 
state shipments  during  percentage  periods,  to  deduct  the  capacity 
in  tons  of  foreign  railway  fuel  cars,  private  cars,  and  system  fuel 
cars,  in  the  record  herein  referred  to  as  'assigned  cars,'  from  the 


PENNSYLVANIA  RT.   CO.   V.  INTERSTATE  COM.   COMMISSION      65 

rated  capacity  in  tons  of  the  particular  mine  receiving  such  cars 
and  to  regard  the  remainder  as  the  rated  capacity  of  that  mine 
in  the  distribution  of  all  'unassigned'  cars: 

It  is  ordered,  That  the  said  rule,  regulation,  and  practice  of 
the  defendant  in  that  behalf  unduly  discriminates  against  the 
complainant  and  other  coal  operators  similarly  situated  and  is 
in  violation  of  the  third  section  of  the  act  to  regulate  com- 
merce. 

/(  18  further  ordered,  That  the  defendant  be,  and  it  is  hereby, 
notified  and  required  on  or  before  the  1st  day  of  October,  1910, 
to  cease  and  desist  from  said  practice  and  to  abstain  from  main- 
taining and  enforcing  its  present  rules  and  regulations  in  that 
regard,  and  to  cease  and  desist  from  any  practice  and  to  abstain 
from  maintaining  any  rule  or  regulation  that  does  not  require  it 
to  count  all  such  assigned  cars  against  the  regular  rated  capacity 
of  the  particular  mine  or  mines  receiving  such  cars  in  the  same 
manner  and  to  the  same  extent  and  on  the  same  basis  as  unassigned 
cars  are  counted  against  the  rated  capacity  of  the  mines  receiving 
them." 

The  dates  fixed  for  these  orders  to  become  effective  were  after- 
wards postponed  to  December  1,  1910,  at  which  time  they  went 
into  effect  and  have  since  been  complied  with  by  petitioner.  In 
the  meantime,  and  on  October  4,  1910,  the  bill  herein  was  filed 
against  the  Commission,  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania,  to  set  aside  and  annul 
the  orders  in  question  for  reasons  that  will  be  hereafter  stated. 
Pleading  to  this  bill,  the  Commission  demurred  to  the  first  nine 
paragraphs  and  answered,  by  admissions  and  denials  only,  the 
allegations  in  the  remaining  paragraphs.  About  the  same  time 
the  Hillsdale  Coal  &  Coke  Company  and  Clark  Brothers  Coal 
Mining  Company,  the  complainants  before  the  Commission  in 
Nos.  1063  and  1111,  obtained  leave  from  the  Circuit  Court  to 
intervene,  and  thereupon  filed  their  joint  demurrer  to  the  bill, 
specifying  various  grounds  of  objection  thereto.  The  case  was 
transferred  to  this  court  upon  its  organization,  and  here  the 
United  States  intervened,  on  leave  granted,  and  adopted  as  its 
own  the  demurrer  and  answer  of  the  Commission.  When  the 
case  came  on  for  final  hearing  on  the  pleadings  then  on  file,  the 
firm  of  W.  F.  Jacoby  &  Company,  complainants  before  the  Com- 
mission in  No.  1139,  were  allowed  to  intervene,  and  they  also 
adopted  as  their  own  the  pleadings  of  the  other  interveners.  The 
sole  question  to  be  decided  is  the  power  of  the  Commission  to 
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make  the  orders  which  the  suit  seeks  to  set  aside,  and  that  ques- 
tion arises  on  the  demurrers  above  mentioned. 

The  authority  of  the  Commission  to  regulate  the  distribution 
of  cars,  particularly  coal  cars,  in  times  of  car  shortage  has  been 
the  subject  of  considerable  litigation;  and  such  authority  has  been 
so  fully  upheld  and  defined  in  recent  decisions  of  the  Supreme 
Court  that  any  extended  discussion  of  this  case  would  seem  to 
be  unsuitable. 

It  is  admitted,  or  at  least  not  denied,  that  the  Commission  had 
jurisdiction  of  the  parties  to  and  the  subject  matter  of  the  pro- 
ceedings which  resulted  in  the  orders  sought  to  be  enjoined,  and 
no  question  is  made  as  to  the  regularity  of  those  proceedings. 
Indeed,  the  precise  grounds  upon  which  these  orders  are  claimed 
to  be  illegal  are  not  made  altogether  clear,  though  it  is  less  difficult 
to  discern  the  purpose  of  petitioner  in  prosecuting  the  suit.  It 
seems  to  be  conceded  that  if  the  orders  apply  only  to  cars  fur- 
nished for  interstate  shipments  —  as  the  recital  which  precedes 
the  mandatory  provisions  might  be  held  to  imply  —  they  are 
undoubtedly  valid.  But  the  petitioner  contends  that  they  apply 
also,  or  may  be  construed  and  enforced  by  the  Commission  as 
applying,  to  cars  for  intrastate  as  well  as  interstate  shipments, 
and  that  so  construed  they  are  in  excess  of  the  Commission's 
authority;  and  this  appears  to  be  the  sole  objection  upon  which 
petitioner  relies. 

Assuming  without  deciding  that  the  orders  in  question  should 
be  or  can  be  so  interpreted,  we  are  nevertheless  of  opinion  that 
they  are  within  the  powers  delegated  to  the  Commission.  In  the 
course  of  its  business  as  a  common  carrier  the  petitioner  transports 
large  quantities  of  coal  to  both  intrastate  and  interstate  destina- 
tions,  and  its  cars  are  used  indiscriminately  in  this  service.  The 
coal  operators  whose  complaints  were  investigated  by  the  Com- 
mission, and  at  whose  instance  the  orders  were  made,  ship  their 
products  to  pointe  within  or  points  without  the  State  of  Penn- 
sylvania, as  market  conditions  or  other  trade  interests  may  dictate. 
A  large  part  of  the  business  is  interstate,  but  it  is  conducted  in  its 
entirety  by  shipper  and  carrier  alike  as  a  unit  of  operation  with 
little  or  no  regard  to  the  boundaries  of  the  State  in  which  the  traffic 
originates. 

In  view  of  these  facts,  which  are  wholly  imdisputed,  we  see  no 
reason  to  doubt  the  authority  of  the  Conunission  to  make  these 
orders,  even  though  they  are  intended  to  have  the  application 
and  effect  which  petitioner  appears  to  apprehend.    This  conclu- 
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sion  necessarily  follows,  as  we  conceive,  from  the  principles  so 
clearly  stated  and  so  instructively  discussed  by  Mr.  Justice  (now 
Chief  Justice)  White  in  Interstate  Com.  Com'n  v.  lUinois  Central 
R.  Co,  (215  U.  S.,  452).  Indeed,  we  are  unable  to  find  any  sub- 
stantial basis  for  distinguishing  that  case  from  the  one  at  bar. 
The  subject  matter  is  the  same  in  both,  the  facts  are  strikingly 
similar,  and  the  orders  of  the  Commission  of  nearly  identical 
import.  In  that  case,  as  in  this,  the  Commission  found  as  a  fact, 
upon  evidence  which  permitted  diflPerent  inferences  to  be  drawn, 
that  the  regulations  complained  of  operated  with  discriminating 
effect,  and  under  such  circumstances  the  conclusions  of  the  Com- 
mission, as  to  matters  within  its  jurisdiction,  are  binding  upon 
the  courts. 

This  conclusion  is  fortified  by  the  recent  decision  of  the  Supreme 
Court  in  Southern  Railway  Co.  v.  United  States  (decided  October 
30,  1911).  That  case,  it  is  true,  arose  imder  the  safety-appliance 
laws,  but  the  controlling  principle  involved  applies  equally,  in 
our  judgment,  to  the  question  here  presented. 

It  may  be  true,  as  petitioner  contends,  that  the  rules  condemned 
by  the  Commission  are  more  equitable  than  those  which  conform 
to  the  orders  in  question,  but  that  would  in  no  wise  justify  annul- 
ling the  orders,  as  was  distinctly  held  in  the  Illinois  case,  supra. 

It  may  also  be  true  that  the  enf orcement_ofjrejDAlatlOQa  in  con-    ^ 

fprmity  with  these  orders,  if  appUed  to  cars  for  intrastate  as  well  ,r:> 

as  interstate  shipments,  would  result  m~some  conflict  witH^  the  c  ^ 

duties  of  petitioner  under  the  laws  of  Pennsylvania — though  how 
this  could  happen  is  not  very  apparent  —  buF^  this  is  or  proves 

to  be  the  case,  it  furnishes  no  ground  for  our  interference^  ?i5ce 

Federal  authority  to  th<>  full  extent  that  it  may  be  exerted  super- 
sedes and  limits  State  authority^ 

Holding  this  opinion,  we  see  no  occasion  for  construing  these 
orders.  The  sole  question  with  us  is  the  question  of  power;  and 
if  the  orders  here  involved,  upon  any  reasonable  construction  of 
their  provisions,  are  within  the  powers  conferred  upon  the  Com- 
mission, the  exercise  of  those  powers,  under  the  circumstances  of 
this  case,  must  be  upheld. 

The  demurrers  should  he  sustained  and  the  petition  dismissed 
with  costs,  and  it  will  be  so  ordered.^ 

^  Concurring  opinion  of  Judge  Garland  is  omitted. 


en 
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INTERSTATE  COMMERCE  COMMISSION  v.  GOODRICH 

TRANSIT  COMPANY. 

INTERSTATE  COMMERCE  COMMISSION  v.  SAME. 

UNITED  STATES  v.  WHITE  STAR  LINE. 

UNITED  STATES  v.  SAME. 

224  U.  S.  194  (1912). 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W.  Needham  for  the  Interstate  Commerce  Com- 
mission. 

Mr,  James  A.  Fowler,  Assistant  to  the  Attorney  General,  with 
whom  Mr.  Blackburn  Esierline,  Special  Assistant  to  the  Attorney 
General,  was  on  the  brief,  for  the  United  States. 

Mr.  Ralph  M.  Shaw,  with  whom  Mr.  John  Barton  Payne,  Mr. 
SiUis  H.  Stravm  and  Mr.  Garrard  B.  Winston  were  on  the  brief, 
for  the  appellees. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

•  The  appellees  in  these  four  cases  are  corporations  organized 
under  state  laws  and  engaged  in  the  carriage  of  passengers  and 
freight  by  water  upon  the  Great  Lakes.  They  filed  bills  in  the 
United  States  Circuit  Court  for  the  Northern  District  of  Illinois 
to  enjoin  the  enforcement  of  certain  orders  of  the  Interstate  Com- 
merce Commission;  The  cases  were  afterwards  transferred  to  the 
United  States  Commerce  Court. 

The  orders  of  the  Commission  complained  of  comprise:  First, 
an  order  prescribing  the  method  of  accoimts  and  bookkeeping  as 
to  the  operating  expenses  of  the  carriers  and  a  similar  order  as  to 
bookkeeping  concerning  the  operating  revenues  of  the  carriers; 
and,  second,  an  order  requiring  a  report  of  the  carriers  respecting 
their  corporate  organization,  financial  condition,  etc. 

The  Government  of  the  United  States  intervened  and  filed  an 
answer  in  each  case,  but  the  cases  were  practically  heard  on  de- 
murrer, as  the  record  discloses,  and  therefore  the  allegations  of 
the  bills  well  pleaded  must  be  deemed  to  be  true.  The  bills  con- 
tain many  conclusions,  and  argumentative  deductions  as  to  the 
effect  of  the  orders  upon  the  carriers,  which,  imder  the  rules  of 
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pleading,  are  not  considered  as  admitted.  United  States  v.  Ames, 
99  U.  S.  35,  45. 

The  i)ertinent  averments  necessary  to  a  decision  of  the  cases, 
as  we  view  them,  show  that  the  carriers  are  corporations  oi^anized 
mider  the  laws  of  certain  States  of  the  Union;  that  they  carry 
passengers  and  freight  upon  the  Great  Lakes  between  ports  in 
different  States,  which  they  designate  as  their  port-to-port  inter- 
state busmess;  that  they  carry  passengers  and  freight  wholly 
within  a  State,  which  they  designate  as  their  port-to-port  intra- 
state business;  and  that  they  also  carry  passengers  and  property 
in  interstate  commerce  mider  joint  tariffs  in  connection  with  cer- 
tain railroad  carriers  of  the  United  States  with  whom  they  have 
agreed  upon  joint  through  rates,  which  they  designate  as  their 
joint  rail  and  water  business.  As  to  the  Goodrich  Transit  Com- 
pany, it  is  averred  that  eighty  per  cent  of  its  gross  revenue  is 
derived  from  its  port-to-port  interstate  and  intrastate  business, 
and  less  than  twenty  per  cent  of  its  gross  earnings  is  derived  from 
its  joint  rail  and  water  busiflfias.  A  like  averment  is  made  with 
respect  to  the  White  Star  Line,  except  that  it  is  said  that  in  its 
business  the  revenue  derived  from  joint  rail  and  water  traffic, 
as  aforesaid,  is  less  than  one  per  cent  of  its  entire  revenue. 

It  is  averred  that  the  bookkeeping  and  accounting  methods 
required  by  the  orders  of  the  Commission  differ  from  those  pre- 
scribed and  now  kept  by  the  companies;   that  the  orders  of  the 
Commission  make  no  difference  between  the  intrastate  port:jo-__ 
port  business  and  the  interstate  port-to-pyt  business  and  the  joint 

rail  and  water  business;  and  that  the  orders  entered  by  the  Com- 

^       — ^i.—  I.I         11  '  ^  •' 

mission  prohibit  the  companies  from  keeping  any  accounts,  records 
or  memoranda  other  than  those  prescribed  by  the  Commission  in 
such  orders. 

In  the  White  Star  Line  cases  the  bills  contain  an  additional 
averment  that  that  company  operates  two  amusement  parks 
one  at  Tashmoo  and  one  at  Sugar  Island,  both  in  the  State 
Michigan,  and  in  connection  therewith  owns,  operates  and  derives 
revenue  from  lunch  stands,  merry-go-rounds,  bowling  alleys,  bath 
houses,  etc.,  and  collects  admission  fees  from  people  entering 
the  parks.  It  complains  that  its  business  concerning  said  parks 
is  included  within  the  accounting  methods  prescribed  by  the 
Commission. 

As  to  the  report  called  for  by  the  order  of  the  Commission,  it 
is  averred  that  such  report  was  not  required  because  of  any  com- 
plaint filed  against  the  corporations  for  the  violation  of  the  Act 
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to  Regulate  Commerce;  that  there  is  no  statute  requirmg  the  re- 
port to  be  kept  secret,  and,  if  it  is  made  public,  the  affairs  of  the 
companies  will  be  thrown  open  to  inspection  to  their  injury;  that 
a  large  number  of  the  inquiries  contained  in  the  order  of  the  Com- 
mission relate  to  details  of  the  companies'  business  solely  intra- 
state, or  that  which  is  from  port  to  port;  and  that  the  report  is 
not  limited  to  the  joint  rail  and  water  business  of  complainants. 

There  are  also  averments  that  the  orders  were  unconstitutional, 
because  the  Commission,  in  undertaking  to  put  in  force  such 
requirements,  exceeded  its  authority  in  so  far  as  the  power  was 
asserted  to  examine  into  the  affairs  of  the  companies  not  relating 
to  their  joint  rail  and  water  business,  and  having  reference,  as  it 
was  alleged,  to  their  domestic  business  or  interstate  business  not 
within  the  terms  of  the  act. 

The  Commerce  Court  enjoined  the  execution  of  the  orders 
(190  Fed.  Rep.  943),  declaring  that  (p.  966)  : 

"It  [the  Commission]  acted  within  its  authority  when  it  made 
an  order  calling  for  reports  of  all  business  done  by  the  petitioners 
under  through  bills  of  lading  where  the  transportation  was  partly 
by  railroad  from  one  State  to  another,  or  from  one  place  in  the 
United  States  to  Canada,  an  adjacent  foreign  coimtry;  and  it 
was  within  its  power  when  it  prescribed  the  system  of  accounts 
and  the  uniform  method  of  keeping  accoimts  for  such  interstate 
business,  and  so  far  as  the  orders  call  for  information  confined  to 
such  traffic,  or  directly  related  thereto,  and  so  far  as  the  orders 
prescribe  uniform  systems  of  bookkeeping  and  accoimting  for 
such  traflSic  and  such  as  is  directly  related  thereto,  they  must  be 
sustained.  But,  in  so  far  as  the  reports  called  for  and  the  account- 
ing rules  prescribed  extend  beyond  such  interstate  business  of  the 
carriers,  or  include  matters  of  intrastate  traffic  accoimts  and 
affairs  and  concerns  exclusively,  they  become  invasions  of  the 
rights  of  the  carriers,  and  to  the  extent  of  such  invasions  are 
imlawful." 

The  court  held  that  the  orders  concerning  the  report  and  audit- 
ing would  be  lawful  respecting  the  interstate  business  dontf  by  the 
carriers  in  connection  with  railroads,  as  provided  by  the  act,  but, 
in  requiring  a  report  concerning  the  other  business  of  the  com- 
panies and  prescribing  bookkeeping  methods  therefor,  the  Com- 
mission exceeded  its  authority,  and  the  court  granted  the  prayers 
of  the  petitioners  for  the  orders  of  injunction,  ordered  a  recast  of 
the  form  of  report  in  conformity  with  its  opinion  and  remanded 
the  cases  to  the  Commission  for  that  purpose. 
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Whether  this  order  of  the  Commerce  Court  was  correct  or  not 
primarily  depends  upon  the  construction  of  the  Interstate  Com- 
merce Act  and  the  extent  to  which,  in  the  respect  involved  in  these 
cases,  the  carriers  herein  interested  are  within  the  terms  of  the 
law.  The  terms  of  the  act  of  Congress,  as  amended  June  29, 
1906,  34  Stat.  584,  c.  3591,  and  in  force  at  the  time  when  these 
orders  were  made,  are  plain  and  simple,  and,  we  think,  not  difficult 
to  comprehend.  They  are:  "The  provisions  of  this  act  [to  regu- 
late commerce]  shall  apply  to  .  .  .  any  common  carrier  or  carriers 
engaged  in  the  transportation  of  passengers  or  property  wholly 
by  railroad  (or  partly  by  cailroad  and  partly  by  water  when  both 
are  used  under  a  common  control,  management,  or  arrangement 
for  a  continuous  carriage  or  shipment),  from  one  State  or  Terri- 
tory of  the  United  States,  or  the  District  of  Colujnbia,  to  any  other 
State  or  Territory  of  the  United  States,  etc."  The  proviso,  at 
the  end  of  the  section,  that  its  terms  shall  not  apply  to  the  trans- 
portation of  passengers  or  property  wholly  within  one  State  was 
inserted  for  the  purpose  of  showing  the  congressional  purpose  not 
to  undertake  to  regulate  a  commerce  wholly  domestic.  The  first 
section  makes  the  act  apply  alike  to  common  carriers  engaged  in 
the  transportation  of  passengers  or  property  wholly  by  railroad  or 
partly  by  railroad  and  partly  by  water  under  an  arrangement  for 
a  continuous  carriage  or  shipment.  It  is  conceded  th^.thc 
carriers  filing  the  bills  in  these  cases  were  common  carriers  engaged^ 
in  tbe  transportation  of  passengers  and  property  partly_by_rail:L^ 

road  and  partly  by  water  under  a  joint  arrangement  for  a  continu- 

ous  carriage  or  shipment.    Such  common  carriers  are  declared 

to  be  subject  to  the  provisions  of  the  act  in  precisely  the  same. 
terms  as  those  which  comprehend  the  other  companies  named  in  ^ 
tike  act.    Carriers  partly  by  railroad  andjartlx.  by, water  under — 
a  common  arrangement  for  a  continuous  carriage  or  shipment  are_ 
as  specifically  within  the  terms  of  the  act  as  any  othjerjcarrier— 
named  thereii^.    It  may  be  that  certain  provisions  of  the  act  are 
in  their  nature  applicable  to  some  carriers  and  not  to  others;  but 
we  are  only  concerned  to  inquire  in  this  case  whether  the  carriers 
thus  broadly  brought  within  the  terms  of  the  act  by  §  1  thereof 
are  subject  to  the  provisions  of  the  statute  by  the  authority  of 
which  the  Commission  undertook  to  require  the  system  of  account- 
ing and  the  report  as  to  the  organization  and  business  of  the 
corporations,  and  whether,  if  within  the  terms  of  the  act,  the 
orders  are  constitutionally  made. 

Certain  it  is  that,  when  engaged  in  carrying  on  traffic  under 


^ 
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joint  rates  with  railroads,  filed  with  the  Commissioii,  the  carriers 

are  bound  to  deal  upon  like  terms  with  all  shippers  who  seek  to 

avail  thanselves  of  such  joint  rates,  and  are  subject  to  the  general 

requirements  of  the  act  preventing  and  punishing  the  giving  of 

rebates,  the  making  of  unjust  discriminations,  the  showing  of 

favoritism  and  other  practices  denounced  in  the  various  sections 

of  the  act.    They  are  undoubtedly  subject  to  the  provisions  of 

§  12  of  the  act,  whinh  pftrmifjt  thft  (^nTninigaion  to  inquire  into  the 

management  of  the  business  of  aU  conmion  carriers  subject  to  the 

act  and  to  keep  itself  informed  as  to  the  manner~anf1  mftthft^  '" 

ich  the  same  is  conducted,  with  the,  right  to  obtain  f rqm_such- 

common  carriers  the  full  and  complete  informatinn  npi^ffi^ftry  tn 

enable  the  Commission  to  carrv  out  the  objects  for  which  it  was 

^       crest^L   The  joint  rates  established  are  subject  to  revision  by 

^^    ^the  Commission  under  §  15  of  the  act.    We  must  remember,  also, 

.  if  ^^  ii^  this  connection,  that  under  §  21  of  the  act  the  Conmiission  is 

^  required  to  make  a  report  each  year  to  the  Congress  containing 

such  information  and  data  as  may  be  considered  of  value  in  the 
determination  of  questions  connected  with  the  regulation  of  com* 
merce,  together  with  such  recommendations  as  to  additional 
legislation  as  the  Commission  may  see  fit  to  mcd^e. 

As  to  annual  reports,  the  power  conferred  in  §  20  of  the  act 
extends  to  all  common  carriers  subject  to  the  provisions  of  the 
act.  The  Conmiission  is  vested  with  authority  to  prescribe  the 
manner  in  which  such  reports  shaU  be  made  and  to  require  specific 
answers  to  all  questions  as  to  which  the  Commission  may  need 
information.  The  report  required  in  these  cases  was  declared  to 
be  needed  to  enable  the  Commission  to  procure  full  information 
of  the  scope  and  character  of  the  business  of  carriers  by  water 
within  the  jurisdiction  of  the  Commission  and  of  the  extent  of  their 
operations,  such  as  would  enable  the  Commission  to  determine 
the  form  for  annual  report  which  would  best  give  the  informa- 
tion required  by  the  Commission,  and  at  the  same  time  conform 
as  nearly  as  may  be  to  the  accounting  systems  of  carriers  by 
water. 

The  form  of  report  adopted  by  the  Commission  requires  a 
showing  as  to  the  corporate  organization  of  each  carrier  by  water 
subject  to  the  act,  the  companies  owned  by  it  and  the  parties  or 
companies  controlling  it;  as  to  the  financial  condition  of  the  carrier, 
the  cost  of  its  real  property  and  equipment,  its  capital  stock  and 
other  stock  and  securities  owned  by  it,  together  with  all  special 
funds  and  current  assets  and  liabilities,  as  well  as  its  funded  in- 
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debtedness,  with  collateral  security  covering  same;  and  as  to 
finances  with  respect  to  the  operations  of  the  carrier  for  the  cur- 
rent year,  giving  the  revenue  of  the  company  and  its  source, 
whether  from  transportation,  and  what  kind,  or  from  outside  opera- 
tions, and  all  expenses,  detailed,  with  a  statement  as  to  the  net 
income  or  deficit  from  the  various  sources,  and  the  report  con- 
tains a  profit  and  loss  accoimt  and  a  general  balance  sheet.  The 
report  further  requires  certain  statistical  information,  as  follows: 
The  routes  of  the  carrier  and  their  mileage;  a  general  description 
of  the  equipment  owned,  leased  or  chartered  by  the  carrier;  the 
amount  of  traffic,  both  passenger  and  freight,  and  mileage  and 
revenue  statistics,  together  with  a  separation  of  freight  into  the 
quantity  of  the  various  products  transported,  showing  also  whether 
originat'mg  on  the  carrier's  line  or  received  from  a  connecting  line; 
and  a  general  description  of  any  separate  business  carried  on  by 
the  carrier.  But  such  report  is  no  broader  than  the  annual  report 
of  such  carriers,  as  prescribed  by  the  act,  for  §  20  provides  that: 

''Such  annual  reports  shall  show  in  detail  the  amoimt  of  capital 
stock  issued,  the  amounts  paid  therefor,  and  the  manner  of  pay- 
ment for  the  same;  the  dividends  paid,  the  surplus  fimd,  if  any, 
and  the  number  of  stockholders;  the  funded  and  floating  debts 
and  the  interest  paid  thereon;  the  cost  and  value  of  the  carrier's 
property,  franchises,  and  equipments;  the  number  of  employ& 
and  the  salaries  paid  each  class;  the  accidents  to  passengers, 
employes,  and  other  persons,  and  the  causes  thereof;  the  amounts 
expended  for  improvements  each  year,  how  expended,  and  the 
character  of  such  improvements;  the  earnings  and  receipts  from 
each  branch  of  business  and  from  all  sources;  the  operating  and 
•other  expenses;  the  balances  of  profit  and  loss;  and  a  complete 
exhibit  of  the  financial  operations  of  the  carrier  each  year,  includ- 
ing an  annual  balance  sheet.  Such  reports  shall  also  contain  such 
information  in  relation  to  rates  or  regulations  concerning  fares  or 
freights,  or  agreements,  arrangements,  or  contracts  affecting  the 
same  as  the  Commission  may  require." 

As  to  the  accounts,  the  statute  permits  the  Commission,  in  its 
discretion,  for  the  purpose  of  enabling  it  the  better  to  carry  out 
the  purposes  of  the  act,  to  prescribe  a  period  of  time  within  which 
such  common  carriers  shall  have  a  uniform  syst-em  of  accounts  and 
the  maimer  in  which  such  accounts  shall  be  kept.  The  Commis- 
sion may,  the  statute  further  provides,  in  its  discretion,  prescribe 
the  forms  of  all  accounts,  records  and  memoranda  to  be  kept  by 
the  common  carriers,  to  which  accoimts  the  Commission  shall 
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have  access.  And  the  act  makes  it  unlawful  for  the  carriers  to 
keep  any  accounts,  records  or  memoranda  other  than  those  pne- 
scribed  by  the  Commission. 

We  think  this  section  contains  ample  authority  for  the  Com- 
mission to  require  a  system  of  accounting  as  provided  in  its  orders 
and  a  report  in  the  form  shown  to  have  been  required  by  the  order 
of  'the  Commission.  It  is  true  that  the  accounts  required  to  be 
kept  are  general  in  their  nature  and  embrace  business  other  than 
such  as  is  necessary  to  the  discharge  of  the  duties  required  in 
carrying  passengers  and  freight  in  mterstate  commerce  by  joint 
arrangement  between  the  railroad  and  the  water  carrier,  but  the 
Commission  is  charged  under  the  law  with  the  supervision  of  such 
rates  as  to  their  reasonableness  and  with  the  general  duty  of  making 
reports  to  Congress  which  might  require  a  knowledge  of  the  busi- 
ness of  the  carrier  beyond  that  which  is  strictly  of  the  character 
mentioned.  If  the  Commission  is  to  successfully  perform  its  duties 
in  respect  to  reasonable  rates,  undue  discriminations  and  favorit- 
ism, it  must  be  informed  as  to  the  business  of  the  carriers  by  a 
system  of  accounting  which  will  not  permit  the  possible  conceal- 
ment of  forbidden  practices  in  accoimts  which  it  is  not  permitted 
to  see  and  concerning  which  it  can  require  no  information.  It 
is  a  mistake  to  suppose  that  the  requiring  of  information  concern- 
ing the  business  methods  of  such  corporations,  as  shown  in  their 
accounts,  is  a  regulation  of  business  not  within  the  jurisdiction 
of  the  Commission,  as  seems  to  be  argued  for  the  complainants. 
The  object  of  requiring  such  accounts  to  be  kept  in  a  uniform  way 
and  to  be  open  to  the  inspection  of  the  Commission  is  not  to  enable 
it  to  regulate  the  affairs  of  the  corporations  not  within  its  juris- 
diction, but  to  be  informed  concerning  the  business  methods  of* 
the  corporations  subject  to  the  act  that  it  may  properly  regulate 
such  matters  as  are  really  within  its  jurisdiction.  Further,  the 
requiring  of  information  concerning  a  business  is  not  regulation  of 
that  business.  The  necessity  of  keeping  such  accounts  has  been 
developed  in  the  reports  of  the  Commission  and  has  been  the 
subject  of  great  consideration.  It  caused  the  emplo3anent  of 
those  skilled  in  such  matters,  and  has  resulted  in  the  adoption  of 
a  general  form  of  accounting  which  will  enable  the  Commission 
to  examine  into  the  affairs  of  the  corporations,  with  a  view  to 
discharging  its  duties  of  regulation  concerning  them. 

There  is  nothing  in  the  case  of  Harriman  v.  Irderstaie  Commerce 
Commission^  211  U.  S.  407,  contrary  to  the  conclusion  herein 
announced.    That  case  dealt  with  the  authority  of  the  Commis- 
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sion  to  compel  the  attendance  and  testimony  of  witnesses  in  cases 
where  complaints  had  not  been  made.  The  extent  to  which  the 
Commission  might  require  systems  of  accounting  and  reports  of 
corporations  subject  to  the  act  was  expressly  left  open  in  the 
opinion  of  the  court.    211  U.  S.  pp.  421,  422. 

The  necessity  of  such  accounts  is  emphasized  under  the  English 
practice,  and  accounts  and  reports  are  required  in  great  detail 
under  the  laws  of  that  country. 

In  the  report  of  the  committee  appointed  by  the  Board  of  Trade 
under  the  Railway  Regulation  Acts  to  make  inquiries  with  respect 
to  the  form  and  scope  of  the  accounts  and  statistical  returns 
rendered  by  railway  companies  the  omission  of  the  former  law  to 
laake  provision  for  any  prescribed  and  uniform  system  of  accounts 
is  pointed  out,  and  it  is  said: 

"It  is  obviously  of  the  first  importance,  from  the  point  of  view 
of  comparison  between  the  different  railway  companies,  that  there 
should  be  uniformity  of  practice  among  all  the  companies  with 
regard  to  the  keeping  of  accounts  and  statistics;  that  is  to  say, 
that  every  head'mg,  both  in  the  accounts  and  in  the  statistics, 
should  bear  precisely  the  same  meaning  in  the  case  of  all 
railways  —  should,  in  effect,  be  standardized." 

The  Railway  Companies  (Accounts  and  Returns)  Act,  Decem- 
ber 16,  1911,  1  and  2  Geo.  5,  c.  34,  —  to  amend  the  laws  with 
respect  to  accounts  and  returns  of  railway  companies  —  contains 
requirements  as  to  financial  accounts  and  statistical  returns  which 
call  for  a  uniform  system  of  accoimting,  showing  the  organization 
and  workings  of  the  companies  in  great  detail,  together  with  sta- 
tistical returns  as  to  their  business,  subdivided  so  as  to  include 
all  the  operations  of  the  companies  as  carriers  and  in  all  other 
enterprises  in  which  they  may  engage. 

The  learned  Commerce  Court  was  of  the  opinion  that  the  Com- 
mission might  require  accounts  and  reports,  so  far  as  the  business 
of  the  water  carriers  with  reference  to  joint  rates  by  rail  and  water 
under  a  common  arrangement  was  concerned,  and  remanded  the 
cases  to  the  Commission  for  revision  of  their  orders  upon  that  basis. 
But  it  is  argued  for  the  Commission,  and  it  seems  to  us  with  great 
force,  that  it  would  be  impracticable  to  make  such  separation  in 
any  system  of  accoimting.  It  is  a  matter  of  general  knowledge, 
of  which  we  may  take  judicial  notice,  that  traffic  of  all  kinds  is 
conducted  upon  the  same  ship  and  passage.  A  boat  may  leave  a 
lake  port  carrying  passengers  and  freight  destined  for  ports  within 
the  State  and  for  ports  beyond  the  State,  and  as  a  part  of  the 
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freight  for  carriage  embrace  some  carried  under  the  terms  of  joint 
arrangements  made  with  connecting  railroad  carriers.  How  would 
it  be  practicable  to  separate  the  items  of  expense  entailed  in  the 
carriage  of  these  various  classes?  It  is  done  upon  one  boat,  with 
one  set  of  officers  and  crew,  and  must,  in  the  nature  of  thingSi  be 
under  one  general  bill  of  expense  —  at  least  it  would  seem  im- 
practicable to  separate  it  into  its  items  so  as  to  show  the  expense 
of  that  which  it  is  contended  is  alone  within  the  terms  of  the  act, 
as  construed  by  the  carriers. 

We  think  the  act  should  be  given  a  practical  construction,  and 
one  which  will  enable  the  Commission  to  perform  the  duties 
required  of  it  by  Congress,  and,  conceding  for  this  purpose  that 
the  regulating  power  of  the  Commission  is  limited  so  far  as  rates 
are  concerned  to  joint  rates  of  the  character  named  in  §  1,  it  is 
still  essential  that  to  enable  the  Commission  to  perform  its  required 
duties,  even  with  respect  to  such  rates,  and  to  make  reports  to 
Congress  of  the  business  of  carriers  subject  to  the  terms  of  the 
act,  it  should  be  informed  as  to  the  matters  contained  in  the  report. 
Congress,  in  §  20,  has  authorized  the  Commission  to  inquire  as  to 
the  business  which  the  carrier  does  and  to  require  the  keeping  of 
uniform  accounts,  in  order  that  the  Conunission  may  know  just 
how  the  business  is  carried  on,  with  a  view  to  regulating  that 
which  is  confessedly  within  its  power. 

It  is  contended  that  this  construction  of  the  statute  enables  the 
Commissioji  not  only  to  regulate  the  interstate  business,  but  as 
well  the  wholly  intrastate  business  of  the  complaining  corpora- 
tions, and  is,  therefore,  beyond  the  power  of  Congress.  Such 
cases  are  cited  and  relied  upon  by  complainants  as  the  Employers* 
lAabilUy  CaseSy  207  U.  S.  463,  and  lUinois  Central  R.  R.  Co.  v. 
McKendree,  203  U.  S.  514.  In  those  cases  acts  of  Congress  and 
orders  of  executive  departments  were  held  void  because  they  under- 
took to  regulate  matters  wholly  intrastate,  as  distinguished  from 
those  matters  of  an  interstate  character  and  within  the  legislative 
power  of  Congress.  And  what  we  have  already  said  as  to  the 
character  of  these  orders  is  enough  to  indicate  that  in  our  opinion 
they  are  not  regulations  of  intrastate  commerce. 

Furthermore,  it  is  said  that  such  construction  of  §  20  makes  it 
an  unlawful  delegation  of  legislative  power  to  the  Conmiission. 
We  cannot  agree  to  this  contention.  The  Congress  may  not 
delegate  its  purely  legislative  power  to  a  commission,  but,  having 
laid  down  the  general  rules  of  action  under  which  a  commission 
shall  proceed,  it  may  require  of  that  conunission  the  application 
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of  such  rules  to  particular  situations  and  the  investigation  of 
facts,  with  a  view  to  making  orders  in  a  particular  matter  within 
the  rules  laid  down  by  the  Congress.  This  rule  has  been  fre- 
quently stated  and  illustrated  in  recent  cases  in  this  court,  and 
needs  no  amplification  here.  BvJttfidd  v.  Stranahan,  192  U.  S. 
470;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  384;  United 
States  V.  Gnmavd,  220  U.  S.  506. 

In  §  20  Congress  has  authorized  the  Commission  to  require 
annual  reports.  The  act  itself  prescribes  in  detail  what  those 
reports  shall  contain.  The  Commission  is  permitted,  in  its 
discretion,  to  require  a  uniform  system  of  accounting,  and  to 
prohibit  other  methods  of  accounting  than  those  which  the  Com- 
mission may  prescribe.  In  other  words.  Congress  has  laid  down 
general  rules  for  the  guidance  of  the  Commission,  leaving  to  it 
merely  the  carrying  out  of  details  in  the  exercise  of  the  power 
so  conferred.  This,  we  think,  is  not  a  delegation  of  legislative 
authority. 

And  it  is  ai^ued  that  Congress  has  no  visitorial  power  over  state 
corporations.  We  need  not  reassert  the  ample  power  which  the 
Constitution  has  been  construed  to  confer  upon  Congress  in  the 
r^ulation  of  interstate  conunerce,  declared  in  the  many  cases 
in  this  court,  from  Gibbons  v.  Ogden,  9  Wheaton,  1,  to  its  most 
recent  deUverances.  In  Hale  v.  Henkdy  201  U.  S.  43,  75,  while 
general  visitorial  power  over  state  corporations  was  not  asserted 
to  be  within  the  power  of  Congress,  it  was  nevertheless  declared 
as  to  interstate  commerce  that  the  General  Government  had,  in 
the  vindication  of  its  own  laws,  the  same  power  it  would  possess 
if  the  corporation  had  been  created  by  act  of  Congress. 

As  to  one  of  the  corporations  it  is  said  that  its  business  includes 
not  only  the  carriage  of  passengers  and  freight,  but  that  it  owns 
and  operates  in  connection  therewith  certain  amusement  parks. 
The  report  in  controversy,  as  to  business  other  than  commerce, 
requires  a  general  description  of  such  outside  operations,  and  also 
a  statement  of  the  income  from  and  the  expenses  of  the  same.  As 
we  have  said,  if  the  Commission  is  to  be  informed  of  the  business 
of  the  corporation,  so  far  as  its  bookkeeping  and  reports  are  con- 
cerned, it  must  have  full  knowledge  and  full  disclosures  thereof, 
in  order  that  it  may  ascertain  whether  forbidden  practices  and  dis- 
criminations are  concealed,  even  imintentionally,  in  certain  ac- 
counts and  whether  chaises  of  expense  are  made  against  one  part 
of  a  business  which  ought  to  be  made  against  another. 

Bookkeeping,  it  is  said,  is  not  interstate  commerce.     True,  it 
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is  not.  But  bookkeeping  may  and  ought  to  show  how  a  business 
which,  in  part  at  least,  is  interstate  commerce,  is  carried  on,  in 
order  that  the  Commission,  charged  with  the  duty  of  making 
reasonable  rates  and  prohibiting  unfair  and  imreasonable  ones, 
may  know  the  nature  and  extent  of  the  business  of  the  corporation, 
the  cost  of  its  interstate  transactions  and  otherwise  to  inform 
itself  so  as  to  enable  it  to  properly  regulate  the  matters  which  are 
within  its  authority. 

We  think  the  uniform  system  of  accoimting  prescribed  and  the 
report  called  for  are  such  as  it  is  within  the  power  of  the  Com- 
mission to  require  under  §  20  of  the  act.  Nor  do  the  requirements 
exceed  the  constitutional  authority  of  Congress  to  pass  such  a  law. 
It  therefore  follows  that  the  Commerce  Court  erred  in  granting  the 
injunctions  and  in  remanding  the  cases  to  the  Commission  with 
instructions  to  recast  its  orders. 

Judgments  reversed. 


THE  DENVER  &  RIO  GRANDE  RAILROAD  CO. 
V.  INTERSTATE  COMMERCE  COMMISSION. 

United  States  Commerce  Court. 

195  Fed.  Rep.  968.  (1912). 

Mr,  Joel  F.  Voile,  with  whom  Mr.  E.  N.  Clark  and  Mr.  A.  C. 
Campbell  were  on  the  brief,  for  petitioner. 

Mr.  P.  J.  FarreUf  for  the  Interstate  Commerce  Conmiission. 

Mr.  Blackburn  Esterline,  special  assistant  to  the  Attorney 
General,  with  whom  Mr  Winfred  T.  Denison,  Assistant  Attorney 
General,  was  on  the  brief,  for  the  United  States. 

Before  Knapp,  Presiding  Judge,  and  Akchbald,  Hunt,  Cab- 
land,  and  Mack,  Judges. 

Knapp,  Presiding  Judge: 

This  suit  was  brought  to  set  aside  an  order  of  the  Interstate 
Commerce  Commission,  dated  November  26,  1909,  which  in  effect 
required  petitioner,  the  Denver  &  Eio  Grande  Railroad  Co.,  to 
reduce  its  rate  on  beer  in  carloads,  from  Pueblo,  Colo.,  to  Leadville, 
Colo.,  when  part  of  a  through  transportation  from  St.  Louis,  Mo., 
to  Leadville,  from  45  cents  to  30  cents  per  hundred  poimds. 

The  principal  ground  upon  which  the  order  of  the  Commission 
is  claimed  to  be  invalid,  and  the  only  one  that  needs  to  be  dis- 
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cussed;  is  that  the  order  relates  to  the  transportation  of  property 
received,  handled,  transported,  and  delivered  wholly  within  one 
State,  which  is  said  to  be  not  within  the  jurisdiction  of  the  Com- 
mission because  of  the  first  proviso  in  section  one  of  the  act  to 
regulate  conmierce.  It  is  conceded  that  the  transportation  in 
question  was  interstate  commerce,  because  the  traffic  was  carried 
by  continuous  movement  from  a  point  in  one  State  to  a  point  in 
another  State,  and  was  therefore  subject  to  the  regulating  power 
of  Congress,  but  the  contention  is  made  that  the  proviso  men- 
tioned covers  such  transportation  as  is  here  involved,  and  there- 
fore excludes  it  from  the  authority  of  the  Commission.  The 
facts  upon  which  this  contention  is  based  appear  to  be  as  follows: 

The  Missouri  Pacific  Railway  Co.  operates  a  line  of  railway  from 
St.  Louis  to  Pueblo,  where  it  connects  with  a  line  of  petitioner 
from  Pueblo  to  Leadville  and  beyond.  The  rate  affected  by  the 
order  was  applied  to  carload  shipments  of  beer  which  originated 
in  St.  Louis  during  the  years  1907  and  1908,  and  were  transported 
therefrom  by  railroad  through  Pueblo  to  Leadville.  The  ship- 
ments in  question  were  hauled  by  the  Missouri  Pacific  to  Pueblo 
and  there  delivered  by  that  carrier  without  break  of  bulk  to  the 
Denver  &  Bio  Grande,  which  completed  the  haul  to  Leadville. 
At  the  time  these  shipments  moved,  there  was  no  joint  rate  of  the 
two  roads  applying  from  St.  Louis  to  Leadville,  and  the  through 
charge  was  the  local  rate  of  the  Missouri  Pacific  from  St.  Louis 
to  Pueblo  plus  the  local  rate  of  petitioner  from  Pueblo  to  destina- 
tion. In  this  connection  it  appears  that  petitioner  had  no  joint 
rates  with  any  of  its  eastern  connections  at  Pueblo,  or  other 
Colorado  common  points,  on  traffic  moving  to  or  from  points  in 
Colorado  on  its  lines  west  of  Pueblo  and  other  Colorado  common 
points,  but  was  a  party  to  joint  tariffs  on  traffic  moving  between 
eastern  points  and  points  west  of  Colorado  —  as,  for  example,  Utah 
and  transcontinental  traffic. 

The  traffic  in  question  was  shipped  by  the  William  J.  Lemp 
Brewing  Co.,  of  St.  Louis,  to  the  Baer  Bros.  Mercantile  Co.,  of 
Leadville,  the  latter  being  the  complainants  at  whose  instance 
the  rate  in  question  was  investigated  and  reduced  by  the  Com- 
mission, and  the  transportation  appears  to  have  been  conducted 
in  the  following  manner: 

Upon  receiving  a  carload  of  beer  at  St.  Louis  the  Missouri 
Pacific  issued  to  the  consignor,  the  William  J.  Lemp  Brewing  Co., 
a  receipt  for  the  same,  showing  on  its  face  that  it  was  to  be  de- 
livered to  Baer  Bros.  Mercantile  Co.  at  Leadville,  Colo.,  routed 
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via  the  Denver  A  Rio  Grande.  This  receipt  described  the  articles 
shipped,  with  their  aggregate  weight,  and  bore  a  notation  to  the 
effect  that  the  shipment  was  tendered  and  received  subject  to  the 
company's  uniform  bill  of  lading.  The  car  in  which  the  shipment 
was  loaded  was  then  moved  by  the  Missouri  Pacific  on  a  local 
waybill  from  St.  Louis  to  Pueblo,  such  waybill  showing  Baer 
Bros.  Mercantile  Co.  as  the  consignee  and  Leadville  as  the  des- 
tination, and  containing  a  statement  of  the  contents  and  weight 
of  the  car,  with  the  freight  charges  of  the  Missouri  Pacific  com- 
puted on  its  local  rate  from  St.  Louis  to  Pueblo.  Upon  arrival 
at  Pueblo  the  car  was  placed  on  the  interchange  track,  where  the 
Missouri  Pacific  and  petitioner  delivered  carload  traffic  to  each 
other.  The  agent  of  the  Missouri  Pacific  at  Pueblo  thereupon 
delivered  to  the  agent  of  petitioner  what  is  known  as  a  'transfer 
sheet,"  which  showed  the  consignor  and  point  of  origin,  the  con- 
tents and  weight  of  the  car,  the  freight  charges  of  the  Missouri 
Pacific  to  Pueblo,  and  also  the  consignee  and  destination  of  the 
shipment.  The  car  was  then  taken  from  the  interchange  track 
by  petitioner  and  moved  to  Leadville  on  a  local  waybill  which 
likewise  named  the  consignor,  and  showed  the  consignee  and 
destination,  description  of  contents,  the  rate  and  charges  to 
Pueblo,  and  the  rate  and  charges  of  petitioner  from  Pueblo 
to  Leadville.  If  the  shipment  were  prepaid  to  destination,  a^ 
generally  seems  to  have  been  the  case,  the  Missouri  Pacific  paid 
petitioner  the  amount  of  its  charges  from  Pueblo  to  Leadville; 
if  not  prepaid,  petitioner  paid  the  Missouri  Pacific  the  charges  of 
that  carrier  to  Pueblo  and  collected  the  entire  charges  from  con- 
signee at  destination,  such  payments  between  the  two  roads  being 
made  in  daily  settlements.  In  either  case  the  physical  movement 
and  handling  of  the  car  was  precisely  the  same  as  would  be  the  case 
under  a  joint  rate  and  through  bill  of  lading.  The  movement 
was  continuous  from  origin  to  destination  without  the  intervention 
of  the  consignor  or  consignee,  and  so  far  as  they  were  concerned 
the  transportation  was  like  that  over  a  single  line.  In  control  and 
management,  ^nd  in  fixing  their  respective  local  rates  upon  which 
these  shipments  moved,  the  Missouri  Pacific  and  petitioner  were 
entirely  independent  of  each  other,  and  there  was  no  agreement 
or  arrangement  between  them  for  through  transportation  from 
points  on  one  line  to  points  on  the  other,  except  such  as  is  indi- 
cated by  or  may  be  implied  from  the  manner  in  which  such  busi- 
ness was  handled  and  their  mutual  dealings  with  respect  thereto, 
as  above  described. 
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Upon  these  facts,  as  stated  above,  it  is  contended  with  much 
earnestness  that  petitioner  was  a  purely  local  carrier  within  a 
single  State  of  the  traffic  in  question,  and  therefore  as  to  such 
traffic  not  subject  to  the  jurisdiction  of  the  Commission  because 
of  the  proviso  in  section  1,  which  reads  as  follows: 

"Provided,  however,  That  the  provisions  of  this  act  shall  not 
apply  to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of  property  wholly  within 
one  State  and  not  shipped  to  or  from  a  foreign  country  from  or 
to  any  State  or  Territory  as  aforesaid.    *    *    *" 

Briefly  stated,  the  argument  of  petitioner's  counsel  is  this: 
That  section  I  of  the  act  defines  the  classes  of  carriers  subject  to 
its  provisions;  that  it  might  be  plausibly  contended  that  the  pro- 
viso aimed  to  exclude  only  their  strictly  intrastate  business;  but 
that  this  construction  is  inadmissible  because  of  the  concluding 
phrase  "and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  State  or  Territory  as  aforesaid,"  that  is  to  say,  because  intra- 
state business  destined  to  or  coming  from  a  foreign  country  is  not 
excluded;  and  that  therefore  it  follows  that  as  there  may  be 
foreign  business  handled  wholly  in  one  State  and  not  excluded, 
so  there  may  be  interstate  business  handled  wholly  in  one  State 
which  is  excluded. 

But  it  would  also  follow  that  the  Congress,  in  devising  a  system 
of  railway  regulation,  took  care  to  include  the  intrastate  carriage 
of  foreign  commerce  —  comparatively  small  in  amount  —  and 
yet  purposely  exempted  the  intrastate  carriage  of  interstate  com- 
merce, which  aggregates  a  very  large  volume.  Only  the  plainest 
language  would  impute  to  the  law-making  body  such  an  inconsist- 
ent and  irrational  intention.  It  seems  clear  to  us  that  the  language 
in  question  should  not  be  so  construed,  and  we  reject  the  conten- 
tion of  petitioner  because,  in  our  judgment,  it  is  based  upon  an 
erroneous  hypothesis. 

Section  one  not  only  subjects  to  the  act,  first,  certain  carriers, 
but  also,  second,  certain  transportation.  The  proviso  relates 
not  to  the  carriers  but  to  the  transportation,  and  is  therefore  to 
be  read  in  connection  with  the  second  clause  of  the  section  and 
not  with  the  first.  Summarized,  the  first  clause  relates  to  carriers 
engaged  in  transportation*  (a)  wholly  by  rail,  or  (6)  partly  by  rail 
and  partly  by  water  under  a  common  arrangement,  from  (c)  State 
to  State,  or  (d)  from  the  United  States  to  or  through  an  adjacent 
foreign  country.  For  example,  carriers  transporting  traffic  by 
rail  from  Albany  to  New  York  for  shipment  to  Europe  would  not 
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come  under  this  definition  whether  or  not  there  were  a  common 
arrangement  for  rail  and  water  transportation,  but  carriers  en- 
gaged in  moving  traffic  from  Albany  to  New  York  by  rail  and 
thence  by  water  to  New  Orleans,  or  from  Albany  to  Buffalo  by  rail 
and  thence  by  water  to  Toronto,  would  come  within  the  definition, 
if  there  were  a  conmion  arrangement.  It  was  interstate  rail  trans- 
portation that  was  primarily  sought  to  b^  regulated,  not  inter- 
state water  transportation,  and  not  the  rail  part,  within  a  single 
State,  of  rail  and  water  interstate  transportation  unless  the  rail 
carrier  and  the  water  carrier  were  under  a  common  control  man- 
agement or  arrangement. 

But  as  to  transportation  to  a  foreign  country,  unless  wholly  by 
water  from  point  of  origin  to  final  destination,  Congress  had  a 
different  and  definite  purpose.  Even  though  in  that  case  there 
were  no  common  arrangement  between  the  rail  and  water  carrier, 
even  though  no  regulation  of  the  ocean  carrier  or  the  entirely 
independent  lake  or  river  carrier  was  intended,  nevertheless  Con- 
gress deemed  it  important  to  subject  to  the  act,  and  therefore  by 
the  second  clause  did  subject,  that  part  of  such  transportation  as 
was  conducted  within  this  country,  although  confined  to  a  single 
State  and  conducted  by  a  line  that  had  no  connection  of  any  kind 
with  an  ocean  carrier  or  with  any  interstate  traffic.  Then,  out  of 
abundant  caution,  as  it  seems,  and  by  way  of  disclaimer  of  any 
authority  over  a  carrier  that  confined  its  bu^ess  to  one  State, 
and  was  not  engaged  in  such  interstate  business  as  would  bring  it 
within  the  first  clause,  the  proviso  was  added.  The  intended 
effect  of  this  proviso  was  to  exclude  from  the  operation  of  the  act 
such  transportation,  whether  of  persons  or  property,  as  was 
carried  on  wholly  within  one  State,  other  than  that  going  to  or 
coming  from  a  foreign  coimtry.  Having  given  jurisdiction  over 
certain  transportation  that  could  be  conducted  either  in  more 
than  one  or  in  only  one  State  —  that  is,  the  inland  transportation 
of  conamerce  to  or  from  foreign  lands  —  it  disclaimed  jurisdiction 
over  domestic  traffic  confined  strictly  and  wholly  to  a  single  State. 
This  disclaimer  naturally  contained  the  limiting  clause  ''not 
shipped  to  or  from  a  foreign  country,"  to  avoid  any  possible  con- 
flict with  what  immediately  preceded,  and  to  prevent  an  inter- 
pretation which  would  exclude  the  Albany-New  York  part  of  the 
Albany-New  York-Europe  transportation  in  the  example  above 
given.  The  proviso  therefore  must  be  regarded  as  a  disclaimer  and 
not  as  an  exception.  It  could  not,  of  course,  be  an  exception  to 
the  second  grant  of  jurisdiction  over  certain  transportation,  and 
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it  does  not  in  any  way  refer  to  the  first  grant  of  jurisdiction  over 
certain  carriers,  either  by  way  of  disclaimer  or  by  way  of  exception. 
It  results  that  rail  carriers  engaged  in  such  transportation  of 
admittedly  interstate  commerce  as  is  here  considered  were  intended 
to  be  made  subject  to  the  act  and  are  included  in  the  classes  of 
carriers  to  which  the  act  applies. 

This  construction  gives  consistent  and  appropriate  meanmg  to 
those  provisions  of  the  first  section  which  define  the  scope  and 
application  of  the  entire  enactment.  It  sustains  the  act  as  a 
comprehensive  scheme  of  regulation  designed  to  include  all  inter* 
state  transportation  wholly  by  railroad,  or  partly  by  railroad  and 
partly  by  water  when  both  are  used  under  a  common  arrangement, 
and  to  exempt  only  that  intrastate  transportation  which  is  not 
within  the  power  of  Congress  to  regulate.  As  was  said  by  the 
Supreme  Court  in  Texas  &  Pacific  Railway  v.  Interstate  Com. 
Com.  (162  U.S.,  212): 

"It  would  be  difficult  to  use  language  more  unmistakably 
signifying  that  Congress  had  in  view  the  whole  field  of  commerce 
(excepting  commerce  wholly  within  a  State),  as  well  that  between 
the  States  and  Territories  as  that  going  to  or  coming  from  foreign 
countries." 

Moreover,  it  seems  plain  to  us  upon  the  undisputed  showing 
in  this  case  that  these  carriers,  as  is  now  their  duty  under  the 
amended  act,  have  iiaJact  established  through  routes  from  points 
on  one  road  to  points  on  the  other,  or  at  least  between  St.  Louis 
and  LeadviUe.  Their  physical  connection  at  Pueblo  by  means  of 
interchange  tracks  and  otherwise,  their  constant  acceptance  of 
carload  traffic  from  each  other,  their  daily  settlement  of  charges 
on  such  interchange  traffic,  and  their  habitual  course  of  dealing 
with  each  other  in  the  handling  and  transfer  of  through  shipments, 
have  brought  about,  in  our  opinion,  those  mutual  relations  which 
characterize  through  routes.  Indeed,  it  is  not  perceived  that 
their  customary  conduct  of  such  business  leaves  anything  to  be 
done  —  and  nothing  was  suggested  in  answer  to  inquiry  on  the 
argument  of  the  case  as  to  what  could  be  done  —  to  create  the 
conditions  which  constitute  through  routes.  Apparently  they 
are  doing  for  and  with  each  other  in  respect  of  through  traffic 
practically  ever3rthing  that  the  Commission  could  require  under 
its  present  power  to  establish  through  routes  where  connecting 
carriers  have  failed  or  neglected  to  provide  such  facilities. 

The  sixth  section  of  the  act  recognizes  three  kinds  or  classes 
of  rates,  namely:    the  rates  between  different  points  on  each 
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carrier's  line;  the  joint  rates  of  two  or  more  carriers  when  they 
have  established  through  routes  and  joint  rates;  and  the  ''sepa* 
rately  established  rates"  applied  by  a  carrier  on  through  traffic 
when  there  is  a  through  route  but  no  joint  rate.  This  rate  in 
question  from  Pueblo  to  Leadville  seems  to  us  clearly  of  the  latter 
class.  It  is  the  rate  which  petitioner  provided  for  through  trans- 
portation, and  it  was  that  rate,  provided  and  used  for  that  purpose, 
of  which  complaint  was  made  as  resulting  in  an  excessive  through 
charge,  and  which  the  Commission  by  its  order  reduced.  The 
circumstance  that  it  was  the  same  in  amount  as  the  purely  local 
rate  of  petitioner  between  the  same  points  does  not  alter  its  char- 
acter as  a  separately  established  rate  applicable  to  through  ship- 
ments. In  our  opinion  both  the  carrier  and  the  traffic  were  within 
the  terms  of  the  act,  and  the  Commission  had  full  jurisdiction  to 
make  the  order  in  question.  See  Interstate  Com,  Com,  v.  Chicago, 
R.  I.  &  Pac.  Ry.  (218  U.  S.,  88),  where  the  Supreme  Court  sus- 
tained an  order  g!  the  conunission  which  reduced  the  local  rates 
of  certain  carriers  between  the  Mississippi  and  Missouri  Rivers 
when  applied  to  through  traffic  from  eastern  territory. 

We  do  not  say  that  a  carrier  located  wholly  within  a  State  may 
not  so  conduct  its  business  as  to  be  in  fact  and  in  law  a  purely 
intrastate  carrier,  nor  do  we  attempt  to  point  out  what  such  a 
carrier  must  do  or  not  do  to  escape  regulation  under  the  act.  It 
is  sufficient  to  hold  that  the  petitioner  in  this  case,  upon  the  undis- 
puted and  conceded  facts,  is  subject  to  the  provisions  of  the  regu- 
lating statute  as  to  the  traffic  and  transportation  here  in  question; 
and  it  follows,  since  no  other  ground  of  relief  is  presented  by  the 
record,  that  the  petition  shotdd  be  dismissed,  and  it  vdU  be  so  ordered. 
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ARMOUR  PACKING  COMPANY  v.  UNITED  STATES. 

SWIFT  AND  COMPANY  v.  SAME. 

MORRIS  AND  COMPANY  i;.  SAME. 

CUDAHY  PACKING  COMPANY  v.  SAME. 

200  U.  S.  56  (1908). 

The  facts  are  stated  in  the  opuiion. 

Mr.  Frank  Hojgerman  and  Mr.  J.  C.  Cowin,  with  whom  Mr. 
A.  R.  Urian,  Mr.  Henry  Veeder  and  Mr.  M.  W.  Borders  were  on 
the  brief,  for  petitioners. 

The  Attorney  General,  Mr.  MiUon  D.  Purdy,  Assistant  to  the 
Attorney  General,  and  Mr.  A.  S.  Van  VaUcehburghj  United  States 
Attorney,  for  the  United  States. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

These  cases  are  here  upon  writs  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit.  By  stipulation 
there  was  a  single  petition  for  certiorari  and  the  cases  in  the  Circuit 
Court  of  Appeals  were  considered  together  on  the  record  in  the 
Armour  Packing  Compctny  case,  and,  as  it  is  conceded  in  the  brief 
of  the  learned  counsel  for  the  petitioners  that  the  differences  in 
the  cases  are  unsubstantial,  the  same  course  may  be  followed 
here. 

Each  of  the  petitioners  was  convicted  in  the  District  Court  of 
the  United  States,  Western  District  of  Missouri,  for  violation  of 
the  so-called  Elkins  Act  of  February  19,  1903,  chap.  708,  32  Stat. 
847,  in  obtaining  from  the  Chicago,  Burlington  and  Quincy  Rail- 
way Company  an  unlawful  concession  of  12  cents  per  100  pounds 
from  the  published  and  filed  rate  on  that  portion  of  the  route 
between  the  Mississippi  River  and  New  York  for  transportation 
upon  a  shipment  made  August  17,  1905,  for  carriage  by  rail  of 
certain  packing  house  products  from  Kansas  City,  Kansas,  to 
New  York  for  export.  Upon  writs  of  error  from  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit  the  sentences  of  conviction  were 
affirmed.     153  Fed.  Rep.  1.  .  .  . 

It  is  further  contended  by  petitioners  that  the  statutes  have 
no  application  to  a  shipment  on  a  through  bill  of  lading  from  an 
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interior  point  in  the  United  States  to  a  foreign  port.  It  is  allied 
that  the  Elkins  law  refers  to  the  original  Interstate  Commerce 
Act,  and  that  its  terms  do  not  include  such  shipments.  Analyz- 
ing the  first  section  of  the  act  (24  Stat.  379),  it  is  said  that  it 
applies  to  the  following  kinds  of  commerce:  (a)  interstate  com- 
merce; (b)  commerce  between  the  United  States  and  an  adjacent 
foreign  country;  (c)  conmierce  between  places  in  the  United  States 
passing  through  a  foreign  country;  (d)  commerce  from  the  United 
States  to  a  foreign  country,  only  while  being  transported  to  a  point 
of  transshipment;  (c)  commerce  from  a  foreign  country  to  points 
in  the  United  States,  but  only  while  being  carried  from  port  of 
entry  either  in  the  United  States  or  an  adjacent  foreign  country. 
And,  it  is  contended,  that  §  6,  as  amended  (25  Stat.  855),  does  not 
require  the  filing  of  through  export  tariffs. 

The  purpose  of  Congress  to  embrace  the  whole  field  of  inter- 
state commerce  is  made  apparent  by  the  exclusion  only  of  wholly 
domestic  commerce  in  the  last  clause  of  section  one  of  the  original 
act  of  1887,  and  in  the  declaration  of  the  scope  and  purpose  of  the 
act  declared  in  its  title.  Texas  <Sb  Pacific  Ry.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  211.  There  is  no  attempt 
in  the  language  of  the  act  to  exempt  such  foreign  commerce  as  is 
carried  on  a  through  bill  of  lading;  on  the  contrary,  the  act  in 
terms  applies  to  the  transportation  of  property  shipped  from  any 
place  in  the  United  States  to  a  foreign  country  and  carried  from 
such  place  to  a  port  of  transshipment. 

What  reasonable  ground  is  there  for  supposing  that  Congress 
intended  to  exercise  no  control  over  such  commerce  if  it  happens 
to  be  billed  through  to  the  foreign  port?  Such  construction  would 
place  such  important  commerce  shipped  in  the  United  States  to 
a  port  for  transshipment  abroad  wholly  outside  the  restrictions  of 
the  law,  and  enable  shippers  to  withdraw  such  commerce  from 
the  regulations  enforced  against  other  interstate  commerce  by  the 
expedient  of  a  through  bill  of  lading.  Take  the  present  case. 
The  through  rate  is  obtained  by  adding  the  ocean  rate  to  the 
inland  rate.  There  is  no  contractual  relation  between  the  rail- 
road carrier  and  the  ocean  carrier.  The  ocean  rate  is  uncertain 
and  variable,  depending  upon  time  of  sailing  and  available  space. 
The  accommodation  for  ocean  shipment  was  obtained  by  the  ship- 
per and  by  it  made  known  to  the  inland  carrier.  We  think  the 
language  of  the  statute,  read  in  the  light  of  the  manifest  purpose 
of  its  passage,  shows  the  intent  of  Congress  to  bring  interstate 
commerce  within  the  control  of  the  provisions  of  the  law  up  to 
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the  time  of  ocean  shipment.  This  construction  is  reinforced  by 
the  broad  provisions  ot  §  6  of  the  act  as  to  publishing  schedules, 
showing  rates,  fares  and  charges,  and  filing  the  same  with  the 
Interstate  Commerce  Commission.  That  such  rates,  notwith- 
standing through  bills  of  lading,  were  subject  to  the  provisions  of 
the  act,  was  held,  upon  full  consideration,  and  rightfully,  as  we 
think,  by  the  Interstate  Commerce  Commission.  Re  Tariffs  v. 
Export  and  Import  Traffic,  10  I.  C.  C.  Rep.  56. 

It  is  contended  that  the  act,  as  construed  by  the  Circuit  Court  of 
Api)eals,  makes  it  conflict  with  Art.  I,  §  9,  par.  5,  of  the  Constitu- 
tion, which  provides:  ''No  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  State.  No  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the  ports  of  one  State  over 
those  of  another;  nor  shall  vessels  bound  to  or  from  one  State  be 
obliged  to  enter,  clear  or  pay  duties  in  another." 

The  petitioner  contends  that  to  permit  a  statute  to  have  such 
application  to  articles  intended  for  foreign  export  is  to  place  a 
burden  on  the  exercise  of  this  right,  because  before  the  shipper 
can  lawfully  send  his  goods  abroad  and  before  the  carrier  can 
lawfully  accept  them  there  must  be  a  compliance  with  the  es- 
tablished rate  on  file  with  the  Interstate  Commerce  Commission. 
This  rate  is  subject  only  to  be  changed  as  provided  by  law;  and 
this  can  be  done  without  notice  to  the  exporter  and  regardless  of 
his  power  to  comply  with  the  legal  rate  and  meet  the  competition 
at  the  seaport  and  the  conditions  of  foreign  markets.  These 
things,  it  is  said,  place  a  distinct  burden  upon  export  trade,  and 
therefore  come  within  the  constitutional  prohibition.  But  it  is 
to  be  observed  that  the  Constitution  provides  for  a  burden  only 
by  the  way  of  taxation  or  duty,  and  unless  the  alleged  interference 
amounts  to  such  taxation  or  duty  it  does  not  come  within  the  con- 
stitutional prohibition.    Cornell  v.  Coyne,  192  U.  S.  418. 

The  regulations  of  interstate  commerce  provided  by  the  statute 
now  under  consideration  are  within  the  acknowledged  power  of 
Congress  under  the  interstate  commerce  clause  of  the  Constitution. 
There  is  no  attempt  to  levy  duties  on  goods  to  be  exported,  and 
the  mere  incidental  effect  in  the  legal  regulation  of  interstate 
commerce  upon  such  exportations  does  not  come  within  this  con- 
stitutional prohibition. 

Nor  do  we  think  there  Ls  any  more  force  in  the  contention  that 
this  legislation  amounts  to  a  preference  of  ports  of  one  State  over 
those  of  another  within  the  meaning  of  the  constitutional  pro- 
vision under  consideration.    This  provision  was  intended  to  pre- 
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vent  legislation  intended  to  give  and  having  the  effect  of  giving 
preference  to  the  ports  of  one  State  over  those  of  another  State. 
It  may  be  true  that  the  regulation  of  interstate  commerce  by  rail 
has  the  effect  to  give  an  advantage  to  commerce  wholly  by  water 
and  to  ports  which  can  be  reached  by  means  of  inland  navigation, 
but  these  are  natural  advantages  and  are  not  created  by  statutory 
law.  The  fact  that  regulation,  within  the  acknowledged  power  of 
Congress  to  enact,  may  affect  the  ports  of  one  State  more  than 
those  of  another  cannot  be  construed  as  a  violation  of  this  con- 
stitutional provision.  South  Carolina  v.  Georgia,  93  U.  S.  4,  13; 
Pennsylvania  v.  Wheeling  &  Bdmont  Bridge  Company,  18  How. 
421,  433.  .  .  .> 


INTERSTATE  COMMERCE  COMMISSION  v,  UNITED 
STATES  OF  AMERICA  EX  REL.  HUMBOLDT 

STEAMSHIP  COMPANY. 

224  U.  S.  474  (1912). 

The  facts  are  stated  in  the  opinion. 
Mr.  P.  /.  FarreU  for  plaintiff  in  error. 

Mr.  Charles  D.  Drayton,  with  whom  Mr.  John  B.  Daish  and  Mr. 
James  Wickersham  were  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  court. 

The  ultimate  question  in  the  case  is  whether  Alaska  is  a  Terri- 
tory of  the  United  States  within  the  meaning  of  the  Interstate 
Commerce  Act  as  amended. 

The  Interstate  Commerce  Commission  resolved  the  question 

in  the  negative  and  dismissed  the  petition  of  the  Humboldt 
Steamship  Company,  the  relator,  which  alleged  violations  of 
the  act  by  the  White  Pass  &  Yukon  Railway  Company,  operat- 
ing in  Alaska,  applying  its  decision  in  Matter  of  Jurisdiction 
Over  Rail  and  Water  Carriers  Operating  in  Alaska,  19  I.  C.  C. 
Rep.  81. 
The  steamship  company  instituted  an  action  in  the  Supreme 

^  See  So.  Pac.  Terminal  Co,  v.  Interstate  Commerce  Comimissiont  219  U.  S. 
498,  625-7.  —  Ed^ 
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Court  of  the  District  of  Columbia  praying  for  a  mandamus  against 
the  Commission  to  require  it  to  take  jurisdiction  and  proceed  as 
required  by  the  act  and  grant  the  relief  for  which  the  steamship 
company  had  petitioned,  hereinafter  specifically  mentioned.  The 
proceeding  was  dismissed.  The  court  expressed  the  view  that  the 
Commission  had  "ample  authority  to  assume  jurisdiction  over 
common  carriers  in  Alaska,  the  same  as  in  any  other  Territory, 
and  over  those  carriers  operating  between  the  State  of  Washington 
and  Alaska,  and  between  Alaska  and  Canada,  and  if  they  took 
jurisdiction  no  one  could  successfully  question  their  right  to  do 
so."  The  court,  however,  held  that  it  had  no  power  "to  require 
the  Interstate  Commerce  Commission  to  act  contrary  to  its  own 
judgjnent  in  a  matter  wherein,  after  investigation,  it  had  reached 
a  conclusion,  honestly  and  fairly,  which  might  be  contrary  to  the 
conclusion  which  the  court  would  reach." 

The  Court  of  Appeals,  to  which  court  the  case  was  taken  by  the 
steamship  company,  entertained  the  same  view  of  the  Interstate 
Coiomerce  Act  as  that  expressed  by  the  Supreme  Court,  but  took 
a  different  view  of  the  power  of  the  courts  to  compel  action  upon 
the  part  of  the  Commission,  and  reversed  the  judgment  of  the 
Supreme  Court  and  remanded  the  cause,  "with  directions  to  issue 
a  peremptory  writ  of  mandamus  directed  to  the  Interstate  Com- 
merce Commission  requiring  it  to  take  jurisdiction  of  said  cause 
and  proceed  therein  as  by  law  required."  To  this  ruling  the 
Interstate  Commerce  Commission  prosecutes  this  writ  of 
error. 

The  proceedings  before  the  Commission  were  instituted  by  the 
steamship  company  filing  a  petition  (No.  2578)  against  the  White 
Pass  &  Yukon  Route,  consisting  of  the  Pacific  &  Arctic  Railway 
&  Navigation  Company,  British  Columbia- Yukon  Railway  Com- 
pany,   British- Yukon    Railway    Company,    and    British- Yukon 
Navigation  Company,  to  require  said  companies  to  file  with  the 
Commission,  in  the  form  prescribed  by  the  Act  to  Regulate  Com- 
merce, and  to  print  and  keep  open  for  public  inspection,  schedules 
showing  their  rates  and  charges  for  transx>ortation  of  passengers 
and  property  between  points  in  Alaska  and  points  in  the  Dominion 
of  Canada  and  other  places;  to  establish  through  routes  and  jointV 
rates  in  conjunction  with  the  petitioner  between  certain  named  i 
places  in  Alaska  and  Seattle,  in  the  State  of  Washington;  to  afford  I 
all  reasonable,  proper  and  equal  facilities  for  the  interchange  of  / 
traffic  between  their  respective  lines;    and  to  cease  and  desist 
from  preventing  by  sundry   devices   the  carriage  of   freights 
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^  from  being  continuous  from  place  of  shipment  to  place  of  destina* 
tion  when  such  freight  is  originated  or  in  any  wise  handled  by  the 
Humboldt  Steamship  Company. 

The  companies  proceeded  against  filed  answers.  There  were 
intervening  companies  on  both  sides  of  the  controversy. 

A  hearing  was  assigned  and  had  in  October,  1909,  and  subse- 
quently, July  6, 1910,  the  Commission  decided  that  it  was  "with- 
out jurisdiction  to  make  the  order  sought  by  complainant," 
resting  its  ruling  upon  the  authority  of  its  decision  in  Matter  of 
Jurisdiction  Over  Rail  and  Water  Carriers  Operating  in  Alaska, 
supra. 

Section  1  of  the  Interstate  Commerce  Act  provides  that  the 
provisions  of  the  act  "shall  apply  to  any  .  .  .  common  carrier 
or  carriers  engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad  (or  partly  by  railroad  and  partly  by  water  when 
both  are  used  under  a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  shipment),  from  one  State  or 
Territory  of  the  United  States,  or  the  District  of  Columbia,  to  any 
other  State  or  Territory  of  the  United  States,  or  the  District  of 
Columbia,  or  from  one  place  in  a  Territory  to  another  place  in  the 
same  Territory,  ...  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United  States. 
.  .  . "  34  Stat.  584. 

The  pivotal  words  are:  "From  one  State  or  Territory  of  the 
United  States  ...  to  any  other  State  or  Territory,  ...  or  from 
one  place  in  a  Territory  to  another  place  in  the  same  Territory," 
"Territory"  being  the  especially  significant  word. 

If  we  may  venture  to  reduce  to  a  single  proposition  an  elaborate 
discussion  of  elements  and  considerations,  we  may  say  that  the 
Commission  gave  to  the  word  "territory"  the  signification  of 
"organized  territory,"  the  chief  and  determining  feature  of  which 
is  a  local  legislature  as  distiii^ished  from  a  territory  having  a 
more  rudimentary  and  less  autonomous  form  of  government  which 
it  considered  Alaska  possessed. 

To  this  signification  and  distinction  the  arguments  of  counsel 
are  addressed,  and  much  of  the  reasoning  of  the  lower  courts. 
That  field,  however,  has  been  traversed  by  cases  in  this  court,  and 
it  need  not  again  be  passed  over.  We  may  accept  and  apply  the 
conclusions  which  have  been  reached  and  expressed. 

In  the  case  of  Steamer  CoquiUam  v.  United  States,  163  U.  S. 
346,  the  relation  of  the  courts  of  Alaska  to  the  Federal  judicial 
system  and  the  applicability  of  certain  statutes  concerning  the  same 
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were  decided,  after  a  review  of  those  statutes  and  those  defining 
the  status  of  Alaska. 

By  the  fifteenth  section  of  the  act  of  March  3, 1891,  creating  the 
Circuit  Court  of  Appeals,  it  is  provided  that  the  Circuit  Court  of 
Appeals,  in  cases  in  which  the  judgments  of  the  Circuit  Courts 
of  Appeal  are  made  final  by  this  act,  shall  have  ''the  same  appellate 
jurisdiction,  by  writ  of  error  or  appeal,  to  review  the  judgments, 
orders,  and  decrees  of  the  supreme  courts  of  the  several  Terri- 
tories as  by  this  act  they  may  have  to  review  the  judgments, 
orders,  and  decrees  of  the  district  courts  and  circuit  courts;  and 
for  that  purpose  the  several  Territories  shall,  by  orders  of  the 
supreme  court,  to  be  made  from  time  to  time,  be  assigned  to  par- 
ticular circuits."    26  Stat.  826,  830,  c.  517. 

In  execution  of  the  duty  imposed  by  that  section,  this  court, 
by  an  order  promulgated  May  11,  1891,  assigned  Alaska  to  the 
Ninth  Judicial  Circuit. 

Subsequent  to  this  order  the  United  States  brought  a  suit  in 
admiralty  in  the  District  Court  of  Alaska  for  the  forfeiture  of  the 
steamer  Coquitlam  because  of  an  alleged  violation  of  the  revenue 
laws.  A  decree  was  rendered  for  the  United  States  and  an  ap- 
peal was  prosecuted  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  The  United  States  disputed  the  jurisdiction  of  the  court 
on  the  grounds:  (1)  that  the  District  Court  of  Alaska  was  not  a 
district  court  within  the  meaning  of  the  sixth  section  of  the  Cir- 
cuit Court  of  Appeals  Act;  and  (2)  that  the  District  Court  of 
Alaska  was  not  a  Supreme  Court  of  a  Territory  within  the 
meaning  of  that  act  and  the  order  of  this  court  assigning  Alaska 
to  the  Ninth  Circuit. 

The  court  certified  the  questions  to  this  couft.  We  answered 
the  first  in  the  negative  and  the  second  in  the  afl^mative.  We 
said,  through  Mr.  Justice  Harlan,  that  the  Circuit  Court  of  Appeals 
Act  was  necessarily  interpreted  by  this  court  as  conferring  appel- 
late jurisdiction  upon  the  Circuit  Court  of  Appeals  when  by  the 
"order  of  May  11,  1891,  139  U.  S.  707,  Alaska  was  assigned  to 
the  Ninth  Circuit."  And  it  was  further  said  (p.  352):  "Alaska 
is  one  of  the  Territories  of  the  United  States.  It  was  so  desig- 
nated in  that  order  and  has  always  been  so  regarded.  And  the 
court  established  by  the  act  of  1884  (providing  for  a  civil  govern- 
ment for  Alaska)  is  the  court  of  last  resort  within  the  limits  of 
that  Territory.  .  .  .  No  reason  can  be  suggested  why  a  Territory 
of  the  United  States,  in  which  the  court  of  last  resort  is  called  a 
Supreme  Court,  should  be  assigned  to  some  circuit  established  by 
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Congress  that  does  not  apply  with  full  force  to  the  Territory  of 
Alaska,  in  which  the  court  of  last  resort  is  designated  as  the  Dis- 
trict Court  of  Alaska.  The  title  of  the  territorial  court  is  not  so 
material  as  its  character." 

The  case  needs  no  comment.  It  clearly  defines  the  relation  of 
Alaska  to  the  rest  of  the  United  States.  It  was  not  a  description 
of  a  definite  area  of  land  or  ''landed  possession/'  but  of  a  political 
unit,  governing  and  being  governed  as  such. 

This  view  is  reinforced  by  other  cases.  In  Binns  v.  United 
States,  194  U.  S.  486, 490, 491,  we  said,  through  Mr.  Justice  Brewer, 
that  we  had  held  in  Steamer  CoquiUam  v.  United  States  that 
"Alaska  is  one  of  the  Territories  of  the  United  States."  And 
also:  "Nor  can  it  be  doubted  that  it  is  an  organized  Territory, 
for  the  act  of  May  17,  1884,  23  Stat.  24,  entitled  'An  act  provid- 
ing a  civil  government  for  Alaska,'  provided:  That  the  territory 
ceded  to  the  United  States  by  Russia  by  the  treaty  of  March 
thirtieth,  eighteen  hundred  and  sixty-seven,  and  known  as  Alaska, 
shall  constitute  a  civil  and  judicial  district,  the  government 
of  which  shall  be  organized  and  administered  as  hereinafter 
provided." 

In  Binns  v.  United  States  the  fact  of  a  local  legislature,  or  indeed 
any  special  form  of  government,  was  not  considered  as  necessarily 
a  feature  of  an  organized  Territory.  "It  must  be  remembered," 
it  was  said,  "that  Congress  in  the  government  of  the  Territories 
as  well  as  of  the  District  of  Columbia,  has  plenary  power,  save  as 
controlled  by  the  provisions  of  the  Constitution,  that  the  form  of 
government  it  shall  establish  is  not  prescribed,  and  may  not  neces- 
sarily be  the  same  in  all  the  Territories."  There  is  much  more 
in  that  case  which  might  be  quoted  as  establishing  that  the  status 
of  Alaska  is  that  of  an  organized  Territory.  See  also  Rassmussen 
V.  United  States,  197  U.  S.  616. 

It  is  contended  further  by  the  Commission  that  railways  were 
first  authorized  to  be  constructed  in  Alaska  by  the  act  passed 
May  14, 1898,  30  Stat.  409,  c.  299,  and  that  §  2  of  the  act  provided 
as  follows: 

"That  all  charges  for  the  transportation  of  freight  and  passen- 
gers on  railroads  in  the  District  of  Alaska  shall  be  printed  and 
posted  as  required  by  section  six  of  an  Act  to  regulate  commerce 
as  amended  on  March  second,  eighteen  hundred  and  eighty-nine, 
and  such  rates  shall  be  subject  to  revision  and  modification  by  the 
Secretary  of  the  Interior." 

The  argument  is  that  this  provision  brings  into  force  §6  of  the 
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Interstate  Commerce  Act,  and  that,  it  is  said,  ''under  familiar 
rules  of  construction,  excludes  the  application  of  every  other 
section  in  the  act,"  and  that,  besides,  the  provision  that  the  rates 
on  the  Alaskan  railroads  should  be  subject  to  revision  and  modi- 
fication by  the  Secretary  of  the  Interior  "negatived  the  jurisdic- 
tion of  the  Interstate  Commerce  Commission,  even  if  Alaska  was 
apprehended  to  be  within  section  1  of  the  Interstate  Commerce 
Act." 

These  contentions  do  not  seem  to  have  been  made  in  either  the 
Supreme  Court  of  the  District  or  in  the  Court  of  Appeals.  It 
was  referred  to  very  briefly  as  a  circumstance  to  be  considered 
in  a  majority  report  of  the  Interstate  Commerce  Commission 
in  the  ruling  case,  and  more  at  length  in  the  minority  report.  In 
the  latter  report  important  circumstances  were  pointed  out.  The 
Interstate  Commerce  law  preceded  that  which  gave  authority  to 
the  Secretary  of  the  Interior  to  revise  and  modify  railroad  rates, 
and  the  authority  was  confined  to  that  special  exercise,  and,  so 
far,  it  may  be  said  to  have  amended  the  Interstate  Commerce 
Act.  At  that  time  it  had  been  held  in  the  Maximum  Rale  Cases 
(162  U.  S.  184;  167  U.  S.  479,  and  168  U.  S.  144),  that  Congress 
had  not  conferred  upon  the  Interstate  Commerce  Commission 
the  legislative  power  to  prescribe  rates,  either  maximum,  mini- 
mum or  absolute.  The  power  to  prescribe  a  rate  was  conferred  by 
the  amendment  of  June  29,  1906,  and  that  amendment  extended 
the  provisions  of  the  act  for  the  first  time  to  intraterritorial  com- 
merce. The  amendment  made  the  act  completely  comprehensive 
of  the  whole  subject  and  entirely  superseded  the  minor  authority 
which  had  been  conferred  upon  the  Secretary  of  the  Interior.  As 
said  by  the  minority  of  the  Commission:  "There  is  no  suggestion 
of  doubt  that  the  ends  of  justice  require  as  much  the  application 
of  the  same  principle  and  regulation  in  Alaska  as  in  New  Mexico 
or  Arizona."  The  two  latter  at  the  time  this  was  said  were 
Territories. 

It  is  next  contended  by  the  Commission  that  "mandamus  is 
not  a  proper  proceeding  to  correct  an  error  of  law  like  that  alleged 
in  the  petition." 

The  general  principle  which  controls  the  issue  of  a  writ  of  man- 
damus is  familiar.  It  can  be  issued  to  direct  the  performance  of 
a  ministerial  act,  but  not  to  control  discretion.  It  may  be  directed 
against  a  tribunal  or  one  who  acts  in  a  judicial  capacity  to  require 
it  or  him  to  proceed,  the  manner  of  doing  so  being  left  to  its  or  his 
discretion.    It  is  true  there  may  be  a  jurisdiction  to  determine 
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the  possession  of  jurisdiction.  Ex  parte  Harding^  219  U.  S.  303. 
But  the  full  doctrine  of  that  case  cannot  be  extended  to  adminis- 
trative oflBcers.  The  Interstate  Commerce  Commission  is  purely 
an  administrative  body.  It  is  true  it  may  exercise  and  must 
exercise  quasi  judicial  duties,  but  its  functions  are  defined  and, 
in  the  main,  explicitly  directed  by  the  act  creating  it.  It  may 
act  of  its  own  motion  in  certain  instances  —  it  may  be  petitioned 
to  move  by  those  having  rights  under  the  act.  It  may  exercise 
judgment  and  discretion,  and,  it  may  be,  cannot  be  controlled 
in  either.  But  if  it  absolutely  refused  to  act,  deny  its  power,  from 
a  misunderstanding  of  the  law,  it  cannot  be  said  to  exercise  dis- 
cretion. Give  it  that  latitude  and  yet  give  it  the  power  to  nullify 
its  most  essential  duties,  and  how  would  its  non-action  be  reviewed? 
The  answer  of  the  Commission  is,  by  "a  reversal  by  the  tribunal 
of  appeal.''  And  such  a  tribunal,  it  is  intimated,  is  the  United 
States  Commerce  Court. 

But  the  proposition  is  plainly  without  merit,  even  although  it 
be  conceded,  for  the  sake  of  argument,  that  the  Conmierce  Court 
is  by  law  vested  with  the  exclusive  power  to  review  any  and  every 
act  of  the  Commission  taken  in  the  exertion  of  the  authority  con- 
ferred upon  it  by  statute;  that  is,  to  exclusively  review,  not  only 
affirmative  orders  of  the  Commission  granting  relief,  but  also  the 
action  of  that  body  in  refusing  to  award  relief  on  the  ground  that 
an  appUcant  was  not  entitled  to  relief.  This  is  so  because  the 
action  of  the  Commission  refusing  to  entertain  a  petition  on  the 
ground  that  its  subject-matter  was  not  within  the  scope  of 
the  powers  conferred  upon  it,  would  not  be  embraced  within  the 
hypothetical  concessions  thus  made.  A  like  view  disposes  of  the 
cases  rehed  upon  in  which  it  was  decided  that  certain  departmental 
orders  were  not  susceptible  of  being  reviewed  by  mandamus.  We 
do  not  propose  to  review  the  cases,  as  we  consider  them  to  be 
plainly  inapposite  to  the  subject  in  hand. 

In  the  case  at  bar  the  Commission  refused  to  proceed  at  all, 
through  the  law  required  it  to  do  so;  and  to  so  do  as  required  — 
that  is,  to  take  jurisdiction,  not  in  what  manner  to  exercise  it  — 
is  the  effect  of  the  decree  of  the  Court  of  Appeals,  the  order  of  the 
court  being  that  a  peremptory  writ  of  mandamus  be  issued  direct- 
ing the  Conmaission  "to  tstke  jurisdiction  of  said  cause  and  proceed 
therein  as  by  law  required."  In  other  words,  to  proceed  to  the 
merits  of  the  controversy,  at  which  point  the  Commission  stopped 
because  it  was  "constrained  to  hold,''  as  it  said,  "upon  authority 
of  the  decision  recently  announced  in  In  the  Matter  of  Jurisdiction 
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Over  Rail  and  Water  Carriers  Operating  in  Alaska j  19  I.  C.  C.  Rep. 
81,  that  the  Commission  is  without  jurisdiction  to  make  the  order 
sought  by  complainant/'  the  steamship  company. 

Jvdgment  affirmed.^ 


UNITED  STATES  OF  AMERICA,  UPON  THE  APPLI- 
CATION OF  THE  ATTORNEY  GENERAL,  AT  THE 
REQUEST  OF  THE  INTERSTATE  COMMERCE 
COMMISSION,  V.  UNION  STOCK  YARD  &  TRANSIT 
COMPANY  OF  CHICAGO. 

CHICAGO  JUNCTION  RAILWAY  COMPANY  v. 

UNITED  STATES. 

Appeals  from  the  United  States  Commerce  Court. 

226  U.  S.  286  (1912). 

Mr.  Assistant  Attorney  General  Adkins  and  Mr.  William  E. 
Lamb,  Special  Assistant  to  the  Attorney  General,  for  the  United 
States,  appellant  in  No.  621  and  appellee  in  No.  622. 

Mr.  Rcdph  M.  Shaw  for  appellees  in  No.  621  and  appellant  in 
No.  622. 

Mr.  WiUard  M.  McEwen  and  Mr.  Joseph  Weissenbach  filed  a 
brief  for  appellees,  Louis  Pfselzer  &  Sons. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

These  are  appeals  from  a  decree  entered  by  the  Commerce 
Court  in  an  action  begun  by  the  United  States  on  the  application 
of  the  Attorney  General  at  the  request  of  the  Interstate  Com- 
merce Commission  against  the  Union  Stock  Yard  and  Transit 
Company  of  Chicago,  an  Illinois  corporation  (hereinafter  called 
the  "Stock  Yard  Company")*  the  Chicago  Jimction  Railway 
Company,  an  Illinois  corporation  (hereinafter  called  the  "Junc- 
tion Company"),  and  the  Chicago  Junction  Railways  and  Union 
Stock  Yards  Company,  a  New  Jersey  corporation  (hereinafter 

*  See  American  R.  R.  Co.  of  Porto  Rico  v.  Didrick^en,  227  U.  S.  145, 
extending  the  Safety  Appliance  Act  to  Porto  Rico  in  connection  with  Porta 
Rica  V.  Ro8aly,  227  U.  S.  270,  as  to  the  applicability  of  the  Interstate  Com- 
merce Act  to  Porto  Rico.  —  Ed. 
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called  the  "Investment  Company")^  aiid  David  Pf»ker,  Abe 
Pfselzer  and  Jones  L.  Pfselzer,  a  copartnership  doing  business  under 
the  firm  name  and  style  of  Louis  Pfsdlzer  &  Sons.  The  bill  sought 
to  enjoin  violations,  of  §§  2,  6  and  20  of  the  Interstate  Commerce 
Act,  as  amended  24  Stat.  379,  c.  104;  34  Stat.  584;  36  Stat.  539, 
c.  309  and  of  §  1  of  the  Elkins  Law  as  amended  34  Stat.  584,  c. 
3591.  Its  prayer  was  that  an  injunction  should  issue  to  restrain 
the  Stock  Yard  Company  and  the  Junction  Company  from  further 
engaging  in  interstate  commerce  until  they  had  filed  tariffs  as 
required  by  §  6  of  the  act  and  to  restrain  the  performance  of  a 
certain  contract  with  the  Pfselzers,  and  that  the  Stock  Yard  Com- 
pany and  the  Junction  Company  be  required  to  file  the  state- 
ments and  reports  provided  by  §  20  of  the  act.  The  Commerce 
Court  held  that  neither  the  Stock  Yard  Company  nor  the  Invest- 
ment Company  was  a  common  carrier,  and  that  it  had  no  juris- 
diction to  detennine  whether  the  contract  would  amount  to  an 
unlawful  discrimination  or  advantage,  or  rebate,  and  dismissed 
the  bill  as  to  the  Stock  Yard  Company  and  the  Investment 
Company  and  as  to  the  Kselzers.  As  to  the  Junction  Company, 
it  held  that  it  was  a  common  carrier  subject  to  the  Interstate 
Commerce  Act  and  obliged  to  file  its  tariffs  as  required  by  the 
statute.  It  further  held  that,  since  there  was  no  allegation  in 
the  bill  that  the  Interstate  Commerce  Commission  had  by  general 
or  special  order  required  the  Stock  Yard  Company  or  the  Junc- 
tion Company  to  file  statements  and  reports  under  §  20,  it  could 
not  issue  mandamus  to  make  such  statements  and  reports.  192 
Fed.  Rep.  330; 

The  Government  appealed  from  the  dismissal  of  the  bill  as  to 
the  Stock  Yard  Company,  the  Investment  Company  and  the 
Pfselzers,  which  is  case  No.  621.  It,  however,  makes  no  con- 
tention against  the  holding  of  the  Commerce  Court  as  to  the 
construction  of  §  20.  The  Junction  Company  appealed  from  the 
decision  of  the  Commerce  Court  as  to  it,  which  appeal  is  case 
No.  622. 

The  correctness  of  the  decision  and  decree  of  the  Commerce 
Court  is  submitted  upon  facts  which  are  practically  imdisputed. 
The  Stock  Yard  Company  was  incorporated  imder  a  special  act 
of  the  legislature  of  Illinois,  February  13,  1865;  Laws  1865,  v.  2, 
p.  678,  which  authorized  it  to  locate,  construct  and  maintain  near 
the  southerly  limits  of  the  City  of  Chicago: 

"...  All  the  necessary  yards,  inclosures,  buildings,  struc- 
tures, and  railway  lines,  tracks,  switches,  and  turn-outs,  aqueducts, 
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for  the  reception,  safe-keeping,  feeding,  and  watering,  and  for  the 
weighing,  delivery,  and  transfer  of  cattle  and  live  stock  of  every 
description,  and  also  dead  and  undressed  animals  that  may  be  at 
or  passing  through  or  near  the  city  of  Chicago,  and  for  the  accom- 
modation of  the  business  of  a  general  union  stock  yard  for  cattle 
and  live  stock,  including  the  erection  and  establishment  of  one 
or  more  hotel  buildings,  and  the  right  to  use  the  same;  ...  to 
make  advances  of  money  upon  such  cattle  and  live  stock,  for 
freight  or  other  purposes,  as  may  become  expedient.  .  .  ." 

The  charter  further  provided: 

"That  said  company  shall  construct  a  railway,  with  one  or 
more  tracks,  as  may  be  expedient,  from  the  grounds  which  may 
be  selected  for  its  said  yards,  so  as  to  connect,  outside  of  the  city 
of  Chicago,  the  same  with  the  tracks  of  all  the  railroads  which 
terminate  in  Chicago,  the  lines  of  which  enter  the  city  on  the  south 
between  the  lake  shore  and  the  southwest  comer  of  said  city, 
.  .  .  and  to  make  connections  with  such  suitable  sidetracks, 
switches,  and  connections  as  to  enable  all  of  the  trains  running 
upon  said  railroads  easily  and  conveniently  to  approach' the 
grounds  selected  for  said  yards,  and  may  make  such  arrange- 
ments or  contracts  with  such  rsdlroad  companies,  or  either  of 
them,  for  the  use  of  any  part  or  portion  of  the  track  or  tracks  of 
such  company  or  companies  which  now  is  or  hereafter  may  be 
constructed,  for  the  purposes  aforesaid,  as  may  be  agreed  upon 
between  the  parties;  .  .  .  and  to  transport  and  allow  to  be  trans- 
ported thereon  between  said  railroads  and  cattle  yards,  all  cattle 
and  live  stock  and  persons  accompanying  the  same  to  and  from 
said  yards,  and  may  also  transport  and  allow  to  be  transported 
between  the  railroads  entering  said  city,  .  .  .  freight  and  property 
of  every  kind  as  well  as  stock  and  cattle.  .  .  ." 

After  its  creation  it  acquired  real  estate,  constructed  and  oper- 
ated stock  yards,  with  a  stock  market,  built  a  hotel  for  the  ac- 
commodation of  its  patrons,  and  constructed  in  the  stock  yards 
district  about  300  miles  of  railroad  track  consisting  of  main  lines 
connecting  with  the  trunk  lines  entering  Chicago  and  a  large 
number  of  switches  to  the  various  industries  which  had  been 
established  adjacent  to  such  tracks. 

Prior  to  December  15,  1897,  the  Stock  Yard  Company  carried 
on  the  stock  yards  and  railroad  business,  and,  although  it  had 
regular  chaises  for  the  services  it  performed,  it  filed  no  tariffs 
with  the  Interstate  Commerce  Commission  and  concurred  in  none. 
On  December  15,  1897,  the  Stock  Yard  Company  leased  all  of  its 
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railroad  tracks  and  equipment  for  a  term  of  fifty  years  to  a  cor* 
poration  known  as  the  Chicago  and  Indiana  State  Line  Company 
(hereinafter  called  the  "State  Line  Company")*  retaining  for 
itself  the  loading  and  imloading  platforms  and  facilities  used  in 
connection  with  its  stock  yards  business.  This  lease  covered  all 
its  railroad  and  railroad  tracks,  switches,  etc.;  roimdhouse,  repair 
shops,  machine  shops,  coal  chutes,  etc.,  then  in  existence  or  there- 
tofore used  by  the  Stock  Yard  Company  in  connection  with  its 
railroad;  and  all  and  singular  the  equipment  and  the  telegraph 
lines,  instruments  and  appurtenances  owned  or  possessed  by  the 
Stock  Yard  Company  and  used  by  it  in  conducting  its  railroad 
business.  By  the  terms  of  the  lease  the  State  Line  Company 
was  given  the  right  in  the  future  to  mamtain  and  operate  upon 
the  lands  of  the  Stock  Yard  Company  additional  side  tracks  and 
switch  tracks  and  other  appurtenances  necessary  to  reach  indus- 
trial  plants. 

Afterwards  the  State  Line  Company  consolidated  with  the 
Chicago,  Hammond  &  Western  Railroad  Company,  and  the  con- 
solidated company  became  known  as  the  Chicago  Junction  Rail- 
way Company  (defendant  herein)  and,  in  addition  to  the  railroad 
leased  from  the  Stock  Yard  Company,  operated  a  belt  line  around 
the  City  of  Chicago.  In  November,  1907,  the  Junction  Company 
sold  the  belt  line  to  the  East  Chicago  Belt  Railroad  Company, 
retaining  the  tracks  which  had  been  leased  by  the  Stock  Yard 
Company.  The  equipment  operated  by  the  Junction  Company, 
consisting  of  locomotives  and  rolling  stock,  is  owned  by  the  Stock 
Yard  Company,  but  the  Junction  Company  employs  its  own 
engineers  and  crews. 

The  tracks  of  the  Junction  Company  are  frequently  used  by 
the  trunk  lines  to  connect  the  eastern  and  western  systems  and  to 
deliver  shipments  originating  without  the  State  to  the  platforms 
of  the  Stock  Yard  Company,  for  which  service  they  pay  the  Junc- 
tion Company  a  trackage  charge  of  a  fixed  sum  per  car.  Large 
numbers  of  carload  lots  of  dead  freight  from  points  without  the 
State  are  placed  on  the  receving  tracks  of  the  Junction  Company 
bearing  transfer  cards  showing  the  destination  of  the  cars,  and 
the  Junction  Company  delivers  the  cars  either  to  the  consignee, 
if  situated  on  its  tracks,  or  to  the  receiving  track  of  the  forwarding 
carrier.  It  is  paid  by  the  trunk  lines  a  fixed  charge  for  this  ser- 
vice, which  the  latter  absorb.  The  Junction  Company  upon  the 
order  of  the  tnink  lines  places  cars  for  loading  by  shippers  in  the 
stock  yards  district  and  after  they  are  loaded  hauls  them  to  the 
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receiving  tracks  of  the  trunk  lines,  and  it  receives  from  the  trunk 
Unes  a  fixed  amount  for  this  service,  which  is  absorbed  by  the 
latter.  Less  than  carload  lot  freight  is  delivered  at  the  freight 
depot  known  as  the  Union  Freight  Station  and  placed  in  cars  by 
the  Junction  Company  which  transports  them  to  the  receiving 
tracks  of  trunk  lines,  and  for  this  service  the  trunk  lines  pay  the 
Junction  Company  five  cents  per  hundred  weight.  Sometimes 
such  freight  is  hauled  from  the  industries  in  the  stock  yards  dis- 
trict to  the  Union  Freight  Station  by  the  Junction  Company  and 
distributed  in  the  cars.  The  Junction  Company  receipts  for  the 
less -than  carload  lot  freight  in  the  name  of  the  trunk  lines,  such 
receipts  being  exchangeable  for  bills  of  lading  at  the  office  of  the 
trunk  lines,  and  all  charges  paid  to  the  Junction  Company  are 
receipted  for  in  the  name  of  the  trunk  lines  and  remitted  to  them. 
The  Junction  Company  has  an  arrangement  with  the  Baltimore  & 
Ohio  Railroad  Company  whereby  it  performs  a  like  service  for  such 
company  as  to  the  less  than  carload  lot  freight  brought  by  it  to 
the  Union  Freight  Station  and  destined  to  points  beyond  the 
State.  Shipments  of  horses  are  transported  by  the  trunk  lines  to 
the  loading  platforms  of  the  Stock  Yard  Company  and  there 
picked  up  by  the  Junction  Company  and  hauled  to  the  unloading 
chutes  for  horses,  and  the  Jimction  Company  receives,  besides  the 
trackage  charge,  a  certain  amount  per  car  for  this  service.  A  large 
part  of  the  service  thus  performed  by  the  Jimction  Company  is 
in  connection  with  interstate  shipments.  The  Junction  Company 
does  not  issue  any  bills  of  lading  with  respect  to  any  kind  of 
freight. 

After  leasing  its  railroad  property  to  the  Junction  Company, 
the  Stock  Yard  Company  continued  to  operate  its  stock  yard 
facilities  for  loading  and  unloading  cattle  and  other  live  stock 
bound  for  and  coming  from  points  outside  the  State,  and  to  feed 
and  water  live  stock  in  transit  over  the  lines  of  trunk  line  carriers, 
and  also  to  feed,  bed  and  water  live  stock  shipped  to  consignees 
doing  business  in  the  stock  yards  district. 

The  employ^  of  trunk  lines  bringing  live  stock  to  the  stock 
yards  turn  over  the  waybills  accompanying  such  shipments,  with 
what  are  called  "live  stock  stubs"  attached,  to  the  employ^ 
of  the  Stock  Yard  Company,  who  use-  the  waybills  in  unloading 
and  counting  the  stock,  and  the  waybills  and  stubs  are  then  sent 
to  the  auditor  of  the  Stock  Yard  Company  (being  also  the  auditor 
of  the  Junction  Company)  who  retains  the  stubs  and  forwards  the 
waybills  to  the  local  agents  of  the  trunk  lines.    The  Stock  Yard 
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Company  advances  the  charges  on  such  shipments  to  the  trunk 
lines  and  collects  from  the  c<Hisignees,  usually  commiswcm  men 
doing  bu^ess  at  the  stock  yards,  the  moneys  it  has  so  advanced 
for  their  accommodation. 

The  Junction  Company  publishes  tariffs  showing  the  charges 
which  it  exacts  for  its  services,  such  tariffs  being  in  general  circular 
tion  in  Chicago,  especially  about  the  stock  3rards  district,  but 
they  were  not  filed  with  the  Interstate  Commerce  CcMnmission. 
Prior  to  1907,  the  Junction  Company,  while  owning  railroad 
facilities  in  Indiana,  had  filed  tariffs  with  the  Interstate  Commerce 
Commission,  but_upon  Ihe  sale  of  such  properties  cancelled  the 
tariffs.  It  was  the  belief  of  the  Government  and  of  the  Junction 
Company  that  all  tariffs  and  concurrences  had  been  cancdled, 
but  it  is  shown  by  a  stipulation  .which  the  parties  have  filed 
that  since  the  issues  were  made  up  it  has  been  discovered  that 
one  particular  concurrence  through  inadvertence  was  not  can- 
celled. 

The  Investment  Company  is  a  holding  company  and  owns 
over  ninety  per  cent,  of  the  shares  of  the  Stock  Yard  Company 
'and  practically  all  of  the  shares  of  the  Junction  Company. 

As  to  the  contract  with  the  Pfselzers:  They  were  members  of 
a  copartnership  (since  incorporated)  engaged  in  the  slaughtering 
business,  their  plant  being  located  in  the  vicinity  of  the  tracks 
operated  by  the  Junction  Company  and  the  cattle  pens  of  the 
Stock  Yard  Company.  They  purchased  cattle  from  time  to  time 
outside  the  City  of  Chicago  and  in  States  other  than  Illinois  and 
shipped  them  to  the  partnership  at  the  stock  yards,  where  they 
were  handled  as  hereinbefore  stated  for  delivery  to  the  consignee. 
The  freight  charges  on  such  business  averaged  for  the  five  years 
prior  to  the  filing  of  the  Pfaekers'  answer  about  $2,800  annually. 
The  amount  of  freight  consigned  to  the  Kselzers  tends  to  increase 
the  business  of  the  Stock  Yard  Company  and  the  Junction  Com- 
pany and  therefore  the  revenue  of  each. 

In  1906  the  Department  of  Agriculture  required  the  Pfselzers 
to  make  changes  in  their  plant;  in  1908  it  directed  them  to  erect 
a  new  plant,  and  in  1909  they  were  notified  that  the  Government 
would  deny  to  them  further  inspection  of  the  products  of  their 
plant.  They  then  proposed  to  locate  in  Kansas  City,  Missouri, 
but  upon  negotiation  with  the  Stock  Yard  Company  made  the 
contract  imder  consideration  here.  This  contract  provided  that 
upon  the  erection  by  the  Pfaelzers  of  a  modem  slaughtering,  pack- 
ing and  canning  plant  adjacent  to  the  stock  yards  in  Chicago, 
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costing  a  certain  sum  and  having  a  required  capacity,  the  Stock 
Yard  Company  would  pay  them  $50,000,  and  the  Pfselzers  agreed 
that  all  live  stock  slaughtered  or  canned  by  them  within  a  radius 
of  200  miles  would  either  be  purchased  at  such  stock  yards  or  pass 
through  and  use  them,  the  customary  yardage,  tolls  and  charges 
to  be  paid  thereon,  or  that  the  Pfselzers  would  pay  full  tolls  and 
charges  on  live  stock  the  same  as  if  it  had  been  sent  to  the  stock 
yards  for  sale  and  had  there  been  bought  by  them;  and  that  for 
fifteen  years  they  would  conduct  all  their  slaughtering,  packing  and 
canning  business  at  such  plant  and  not  interest  themselves  directly 
or  indirectly  in  any  other  plant  or  in  any  other  stock  yards.  The 
Investment  Company  guaranteed  the  performance  of  the  con- 
tract by  the  Stock  Yard  Company. 

It  is  stated  in  the  answer  of  the  Stock  Yard  Company  and 
stands  admitted  in  the  case  that  there  are  other  competitive 
stock  yards  in  the  United  States  which  have  built  up  their  business 
in  competition  with  it  by  offering  and  giving  inducements,  either 
in  the  shape  of  land  or  money,  to  packing  houses  and  other  in- 
dustries to  locate  at  or  near  their  yards. 

From  this  statement  it  is  apparent  that  the  Stock  Yard  Com- 
pany was  organized  for  the  purpose  of  maintaining  a  stock  yard, 
with  the  usual  facilities  of  such  yards  as  to  loading  and  unloading 
and  caring  for  freight,  and  it  was  authorized  to  and  did  own  and 
operate  a  railroad  system,  transporting  cars  to  and  from  trunk  lines 
in  the  course  of  their  transportation  from  beyond  the  State  and 
to  points  outside  of  the  State.  This  service,  so  far  as  the  railroad 
and  its  operation  is  concerned,  is  now  performed  by  the  Junction 
Company.  The  Stock  Yard  Company  still  continues  to  perform 
the  customary  stock  yard  operations,  but  by  means  of  the  lease  to 
the  Junction  Company  it  has  divested  itself  of  the  operation  of  the 
railroad  system  which  it  was  authorized  by  its  charter  to  con- 
struct and  operate  and  which  for  many  years  before  the  lease 
it  did  in  fact  operate.  The  Stock  Yard  Company,  under  the 
lease,  still  gets,  however,  two-thirds  of  the  profits  received  by 
the  Junction  Company  for  performing  the  service  in  connection 
with  the  railroad  transportation.  This  joint  service  now  takes  the 
place  of  the  single  service  formerly  rendered  by  the  Stock  Yard 
Company.  The  stock  of  both  these  companies  is  held  in  common 
ownership  by  the  Investment  Company,  and  it  appears  that  the 
Investment  Company  guarantees  the  contracts,  or  at  least  some 
of  them,  of  the  Stock  Yard  Company. 
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In  view  of  this  continuity  of  operation,  the  manner  of  compen- 
sation and  the  performance  of  services  in  connection  with  inter- 
state transportation  by  railroads  such  as  are  described,  are  the 
Stock  Yard  Company  and  the  Junction  Company  subject  to  the 
terms  of  the  Act  to  Regulate  Commerce  and  bound  to  conform 
to  its  requirements? 

The  Interstate  Commerce  Act,  as  amended  by  the  Hepburn 
Act,  34  Stat.  584,  c.  3591,  §  1>  applies  to  common  carriers  engaged 
in  \]]fi  tr^T^«p^^-ft^ion  of  persons  or  property  from  State  to  State 
whoUv  by  y-ailroad.  and  the  term  railroad  is  defined  to  include 
"aTswitcbes,  spurs,  tracks,  agd  terminal  facilities  of  every  kind 
used  or  necessary  in  the  transportation  of  the  persons  or  property 
designated  herein,  and  also  all  freight  depots,  yards,  and  grounds 
used  or  necessary  in  the  transportation  or  delivery  of  any  of  said 

iioifTsae 


property  ;  and  transportatioiTls  defined  to  include  "cars  and 
other  vehicles  and  all  instrumentalities  and  facilities  of  ship* 
ment  or  carriage,  irrespective  of  ownerahip  or  of  any  contract. 


express  or  implied,  for  the  use  tuereot  and  aU  services  in  connec- 
tion with  the  receipt,  delivery,  elevation,  and  transfer  in  transit, 
ventilation,  refrigeration  or  icing,  storage,  and  handling  of  property 
transported." 

That  the  service  is  performed  wholly  in  one  State  can  make 
no  difference  if  it  is  a  part  of  interstate  carriage.  ''The  transpor- 
tation  of  live  stock,"  said  this  court  in  Covington  Stock-Yards  Co, 
V.  KeiOi,  139  U.  S.  128,  136,  in  treating  of  the  duties  of  common 
carriers,  irrespective  of  the  Act  to  Ululate  Commerce,  "begins 
with  their  delivery  to  the  carrier  to  be  loaded  upon  its  cars,  and 
ends  only  after  the  stock  is  unloaded  and  delivered,  or  offered 
to  be  delivered,  to  the  consignee."  In  this  connection  see  Coe  v. 
Errol,  116  U.  S.  517;  Southern  Pacific  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498. 

The  fact  that  the  performance  of  the  service  is  distributed 
among  different  corporations  having  common  ownership  in  a 
holding  company  which  controls  an  interstate  system  was  held 
in  Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce  Com- 
mission, supra,  to  make  no  difference,  where  the  service  to  be 
performed  was  a  part  of  the  carriage  of  freight  by  railroad  in 
interstate  commerce.  Nor  does  it  make  any  difference  that 
neither  the  Junction  Company  nor  the  Stock  Yard  Company 
issues  through  bills  of  lading.  It  is  the  character  of  the  service 
rendered,  not  the  manner  in  which  goods  are  billed,  which  de- 
termines the  interstate  character  of  the  service.    Southern  Pacifi4^ 
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Terminal  Co.  v.  Interstale  Commerce  Commissiony  supra;    Ohio 
R.  R.  Comm.  v.  Worikington,  226  U.  "S.  101. 

Together,  these  companies^  as  to  freight  which  is  being  carried' 
in  interstate  commerce,  engage  in  transportation  within  the  mean- 
ing of  the  act  and  perform  services  as  a  railroad  when  they  take 
the  freight  delivered  at  the  stock  yards,  load  it  upon  cars  and 
transport  it  for  a  substantial  distance  upon  its  journey  in  inter- 
state commerce,  *under  a  through  rate  and  bill  furnished  by  the 
trunk  line  carrier,  or  receive  it  while  it  is  still  in  progress  in  inter- 
state commerce  upon  a  through  rate  which  includes  the  terminal 
services  rendered  by  the  two  companies,  and  complete  its  delivery 
to  the  consignee.  They  are  common  carriers  because  they  are 
made  such  by  the  terms  of  their  charters,  hold  themselves  out  as 
such  and  constantly  act  in  that  capacity,  and  because  they  are 
so  treated  by  the  great  railroad  systems  which  use  them.  In 
Union  Stock  Yards  Co.  v.  United  States,  169  Fed.  Rep.  404,  Mr. 
Justice  Van  Devanter  (while  a  Circuit  Judge),  speaking  for  the 
Court  of  Appeals,  said  (406) : 

''Its  [the  Stock  Yards  Company^s]  operations  .  .  .  include  the 
maintenance  and  use  of  railroad  tracks  and  locomotives,  the  em- 
ployment of  a  corps  of  operatives  in  that  connection,  and  the 
carriage  for  hire  over  its  tracks  of  all  live  stock  destined  to  or  from 
the  sheds  or  pens,  which,  in  effect,  are  the  depot  of  the  railroad 
companies  for  the  delivery  and  receipt  of  shipments  of  live  stock 
at  South  Omaha.  The  carriage  of  these  shipments  from  the 
transfer  track  to  the  sheds  or  pens  and  vice  versa  is  no  less  a  part 
of  their  transit  between  their  points  of  origui  and  destination 
than  is  their  carriage  over  any  other  portion  of  the  route.  True,  \ 
there  is  a  temporary  stoppage  of  the  loaded  cars  at  the  transfer  | 
track,  but  that  is  merely  incidental,  and  does  not  break  the  con-  I 
timiity  of  the  transit  any  more  than  does  the  usual  transfer  of 
such  cars  from  one  carrier  to  another  at  a  connecting  point.  And 
it  is  of  little  significance  that  the  stock-yards  company  does  not 
hold  itself  out  as  ready  or  willing  generally  to  carry  live  stock 
for  the  public,  for  all  the  railroad  companies  at  South  Omaha  do 
so  hold  themselves  out,  and  it  stands  ready  and  willing  to  conduct, 
and  actually  does  conduct,  for  hire  a  part  of  the  transportation 
of  every  live  stock  shipment  which  they  accept  for  carriage  to 
or  from  that  point,  including  such  shipments  as  are  interstate." 

We  think  that  these  companies,  because  of  the  character  of 
the  service  rendered  by  them,  their  joint  operation  and  division 
of  profits  and  their  common  ownership  by  a  holding  company, 
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are  to  be  deemed  a  railroad  within  the  terms  of  the  act  of  Congress 
to  regulate  commerce,  and  the  services  which  they  perform  are 
included  in  the  definition  of  transportation  as  defined  in  that 
act.  It  is  the  manifest  purpose  of  the  act  to  include  interstate 
railroad  carriers,  and  by  its  terms  the  act  excludes  transportation 
wholly  within  a  State.  In  view  of  this  purpose  and  so  construing 
the  act  as  to  give  it  force  and  effect,  we  think  the  Stock  Yard 
Company  did  not  exempt  itself  from  the  operation  of  the  law 
by  leasing  its  railroad  and  equipment  to  the  Junction  Company, 
for  it  still  receives  two-thirds  of  the  profits  of  that  company  and 
both  companies  are  under  a  conmion  stock  ownership  with  its 
consequent  control.  We  therefore  think  the  Commerce  Court 
was  right  in  holding  that  the  Junction  Company  should  file  its 
rates  with  the  Interstate  Commerce  Commission  and  that  it  should 
also  have  held  the  Stock  Yard  Company  subject  to  the  provisions 
of  the  Interstate  Conmierce  Acts.^ 
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234  U.  S.  1  (1914). 


These  are  all  appeals  from  decrees  of  the  United  States  Com- 
merce Court  (209  Fed.  Rep.  244),  annulling  orders  of  the  Inter- 
state Commerce  Commission  refusing  in  whole  or  in  part  to  compel 
certain  common  carriers  which  had  filed  schedules  cancelling 
former  schedules  covering  through  routes  and  joint  rates  with 
the  Louisiana  &  Pacific  Railway  Company,  the  Woodworth  & 
Louisiana  Central  Railway  Company,  the  Mansfield  Railway  & 

^  The  remainder  of  opinion  deals  with  the  legality  of  the  Pfaeber  contracts. 
—  Ed. 

*  Docket  titles  of  the  Tap  Line  Cases  are:  No.  829.  United  States  and 
Interstate  Commerce  Commission  v.  Louisiana  &  Pacific  Railway  Co.;  No. 
830.  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  Louisiana  &  Pacific  Railway 
Co.;  No.  831.  United  States  and  Interstate  Conmierce  Commission  v, 
Woodworth  &  Louisiana  Central  Railway  Co.;  No.  832.  Atchison,  Topeka 
&  Santa  Fe  Railway  Co.  v.  Woodworth  &  Louisiana  Central  Railway  Co.; 
No.  833.  United  States  and  Interstate  Commerce  Commission  v.  Mansfield 
Railway  &  Transportation  Co.;  No.  834.  Atchison,  Topeka  and  Santa  Fe 
Railway  Co.  v.  Mansfield  Railway  &  Transportation  Co.;  No.  835.  United 
States  and  Interstate  Commerce  Commission  v.  Victoria,  Fisher  &  Western 
Railroad  Co.;  No.  836.  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v,  Vic- 
toria, Fisher  &  Western  Railroad  Co. 
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Transportation  Company  and  the  Victoria,  Fisher  &  Western 
Railroad  Company,  appellees,  hereinafter  referred  to  as  tap  lines, 
to  establish  or  reestablish  through  routes  and  joint  rates  and  to 
grant  allowances  and  divisions  to  the  tap  lines. 

The  Commission,  after  an  extensive  investigation  of  the  tap 
lines  in  the  lumber  regions,  particularly  in  the  States  of  Arkansas, 
Missouri,  Louisiana  and  Texas,  on  April  23,  and  May  14,  1912, 
filed  its  report  and  supplemental  report  (23  I.  C  C.  277,  549). 
The  report  deals  at  some  length  with  the  manner  in  which  logs 
and  lumber  are  moved  in  that  territory  and  the  practices  attend- 
ing such  traffic.  The  Commission  foimd  the  identification  of  the 
road  with*  the  industry,  the  necessity  of  incorporation  to  secure 
divisions  and  allowances,  the  great  amount  in  the  aggregate  paid 
by  the  trunk  lines  to  the  tap  lines,  and  the  resulting  discrimina- 
tion, the  fact  that  allowances  were  dependent  upon  the  bargain 
the  tap  lines  might  exact  from  the  trunk  lines  for  a  proportion  of 
their  traffic  and  not  upon  the  amoimt  of  service  rendered,  and  the 
fact  that  most  of  the  lumber  mills  were  near  public  carriers  and 
that  the  tap  lines  would  not  be  kept  in  operation  if  the  mills  were 
removed.  General  principles  for  determining  the  character  of 
carriers  were  set  forth,  and  the  conclusion  stated  that  the  real 
relation  of  a  tap  line  was  a  question  to  be  decided  upon  the  facts 
in  each  case. 

The  Commission  entered  upon  a  particular  examination  of  the 
various  lines  under  investigation,  among  others,  the  appellees 
in  these  appeals.    It  found: 

The  Louisiana  &  Pacific  Railway  Company,  controlled  by  the 
R.  A.  Long  interests,  owning  a  controlling  interest  in  the  Hudson 
River  Lumber  Company,  the  King-Ryder  Lumber  Company, 
Longville  Lumber  Company  and  the  Calcasieu  Long  Leaf  Lumber 
Company,  consists  of  the  following  tracks,  all  of  which  were 
originally  constructed  as  private  logging  roads:  (1)  a  track  from 
De  Ridder  Junction,  Louisiana  (all  of  the  lines  involved  in  these 
cases  are  within  that  State),  to  Bundicks,  a  distance  of  eight  miles. 
The  mill  of  the  Hudson  River  Lumber  Company  in  whose  interest 
this  track  is  operated  is  located  at  De  Ridder  within  a  few  hundred 
feet  of  the  tnmk  lines;  Bundicks  is  apparently  a  logging  camp  with 
a  company  store.  (2)  A  track  from  Lilly  Junction  to  Walla,  about 
seven  and  one-half  miles,  the  latter  being  a  point  in  the  woods 
where  the  King-Ryder  Lumber  Company  has  a  commissary  and 
where  is  located  a  small  independent  yellow-pine  mill,  owned  by 
the  Bundick  Creek  Lumber  Company.    The  mill  of  the  King- 
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Ryder  Ck>mpany  is  at  Bon  Ami,  a  town  of  2,000,  located  on  the 
Lake  Charles  &  Northern  Railroad  Company  a  short  distance 
from  and  connected  by  it  with  Lilly  Junction.  (3)  A  track  of  two 
miles  at  Longville,  a  town  of  2,000  people,  where  the  Longville 
Lumber  Company  has  its  mill  and  a  store,  and  where  also  are 
several  independent  stores.  (4)  A  track  of  nine  miles  from  Fayette 
to  Camp  Curtis,  a  place  of  200  population,  where  the  Calcasieu 
Long  Leaf  Lumber  Company  has  a  store,  its  mill  being  at  Lake 
Charles.  (5)  A  track  of  one  mile  from  Bridge  Junction  to  Lake 
Charles  station.  The  towns  De  Bidder,  Bon  Ami,  Lilly  Junction, 
Longville,  Fayette  and  Lake  Charles  are  connected  by  The  Lake 
Charles  &  Northern  Railroad,  a  Southern  Pacific  Railway  Com- 
pany line,  originally  built  by  the  Long  interests  as  a  part  of  the 
Louisiana  &  Pacific,  and  sold  to  the  Lake  Charles  &  Northern  with 
the  reservation  of  trackage  rights  advantageous  to  the  Louisiana 
&  Pacific.  By  means  of  this  arrangement  the  Louisiana  &  Pacific 
connects  with  the  Kansas  City  Southern  and  the  Santa  Fe  at  De 
Bidder,  with  the  Frisco  at  Fulton  (a  station  south  of  Fayette) 
and  with  the  Southern  Pacific,  Lron  Mountain  and  Kansas  City 
Southern  at  Lake  Charles.  Its  equipment  consists  of  22  locomo- 
tives, 6  cabooses,  41  freight  cars  and  270  logging  cars,  and  a 
private  car  used  by  its  officers,  who  are  connected  with  the  lumber 
companies,  in  traveling  around  the  country.  The  lumber  com- 
panies have  many  miles  of  unincorporated  logging  tracks  con- 
necting with  the  Louisiana  &  Pacific  at  various  points.  There 
are  a  number  of  other  stations  on  the  line,  among  them  Bannister, 
where  the  Brown  Lumber  Company  owns  a  small  independent 
mill. 

The  operation  is  this:  The  lumber  companies  load  the  logs  and 
switch  them  over  the  logging  spurs  to  connection  with  the  tap  line 
which  hauls  them  to  the  mill,  an  average  distance  of  30  miles,  for 
which  no  charge  is  made.  The  tap  line  switches  the  carloads  of 
lumber  from  the  mill  at  Lake  Charles,  a  distance  of  three-quarters 
of  a  mile,  to  the  Southern  Pacific;  at  De  Bidder  only  a  few  hun- 
dred feet  to  the  trunk  lines;  from  the  Lake  Charles  mill  to  the 
Frisco  a  distance  of  18  miles;  from  the  Bon  Ami  mill  to  the  South- 
em  Pacific  at  Lake  Charles  a  distance  of  40  miles,  and  from  the 
Longville  mill  to  the  Southern  Pacific  at  Lake  Charles  a  distance 
of  24  miles,  —  the  average  haul  for  the  controlling  companies 
being  nearly  20  miles.  By  written  agreement  50  %  of  th^  lumber 
must  be  routed  over  the  Frisco  and  40  %  over  the  Southern  Pacific, 
but  this  is  not  always  done.    243,122  tons  of  lumber,  as  against 
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8,819  tons  of  merchandise  were  shipped  in  1910,  98  %  of  the  whole 
tonnage  being  supplied  by  th^  controlling  interests.  The  pas- 
senger receipts  for  1910  were  $473.77.  A  logging  train  runs  daily 
on  each  branch  and  there  is  one  ''mixed"  train,  loaded  chiefly  with 
logs  and  lumber,  between  Lake  Charles  and  De  Bidder.  The 
allowances  paid  by  the  trunk  lines  range  from  1}  to  5^c  per  100 
pounds  out  of  their  earnings  under  the  group-lumber  rate.  The 
operating  revenue  for  the  year  ending  June  30,  1910,  was  $220,- 
985.94,  with  operating  expenses  of  $145,433.69,  and  there  was  an 
accumulated  surplus  of  $73,581.07  on  that  date. 

The  Commission  found  that  no  charge  was  made  for  hauling  the 
logs  to  the  mills  by  the  tap  line  and  that  for  the  short  switching 
service  allowances  were  made  as  above  stated,  and  concluded  that 
it  regarded  the  whole  arrangement  as  indefensible  and  unlawful, 
and  saw  no  ground  upon  which  any  allowance  might  lawfully  be 
made. 

The  Woodworth  &  Louisiana  Central  Bailway  Company  and 
the  Rapides  Lumber  Company,  situated  at  Woodworth,  are  iden- 
tical in  interest.  The  mill  is  near  the  Iron  Mountain  which  has 
a  spur  track  to  the  mill,  and  the  tap  line  has  a  standard  gauge 
track  from  the  mill  to  La  Moria,  about  six  miles,  where  it  connects 
with  the  Southern  Pacific  Railway,  Texas  &  Pacific  Railway  and 
Chicago',  Rock  Island  &  Pacific  Railway,  and  a  narrow  gauge  track 
in  the  other  direction  for  18  miles  whence  spur  tracks  go  into  the 
timber.  The  equipment  consists  of  1  standard  gauge  locomotive, 
5  narrow  gauge  locomotives  and  2  standard  and  9  narrow  gauge 
cars.  The  steel  in  the  logging  spurs  and  4  of  the  narrow  gauge 
locomotives  used  by  the  lumber  company  on  the  spurs  are  owned 
by  the  tap  line  and  leased  to  the  lumber  company;  while  the 
right  of  way  for  the  narrow  gauge  track  is  leased  from  the  lumber 
company. 

The  tap  line  hauls  the  logs  from  its  terminus  to  the  mill  without 
charge,  where  they  are  dumped  by  the  trainmen  into  the  mill 
pond.  The  carloads  of  lumber  are  switched  by  the  tap  line  from 
the  planing  mill  to  the  place  where  they  are  taken  by  the  Iron 
Mountain,  about  25  feet.  About  95  %  of  the  lumber  goes  through 
La  Moria,  being  switched  there  by  the  tap  line;  the  allowances 
from  the  Iron  Mountain  out  of  through  rates  being  from  1}  to 
5^c  per  100  pounds,  while  from  the  trunk  lines  at  La  Moria  from 
2  to  5}c.  There  are  no  joint  rates  except  on  lumber.  For  the 
year  ending  June  30, 1910,  there  was  40,707  tons  of  freight  handled 
for  the  lumber  company  and  2,100  tons  of  outside  traflSc.    It  has 
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no  passenger  business.  Its  operations  for  that  year  showed  a 
deficit,  but  there  was  a  surplus  from  previous  years  of  nearly 
$10,000.    It  files  annual  reports  with  the  Commission. 

The  Mansfield  Railway  &  Transportation  Company  and  the 
Frost-Johnson  Lumber  Company  are  identical  in  interest.  The 
tap  line  extends  from  Mansfield  to  a  logging  camp  in  the  woods 
known  as  Himter,  a  distance  of  about  16  miles  and  the  line  which 
was  originally  incorporated  by  the  citizens  of  Mansfield  in  1881 
consisting  of  2  miles  of  track  from  the  town  to  a  connection  with 
the  Texas  &  Pacific  at  Mansfield  Junction.  Later  the  Mansfield 
Company  acquired  the  two-mile  track  and  equipment,  and  the 
interests  controlling  it  purchased  a  large  amount  of  timber  lands 
near  Mansfield  at  a  point  called  Oak  Hill  where  a  mill  was  built, 
and  spur  tracks  were  laid  into  the  timber,  which  were  later  turned 
over  to  the  Mansfield  Company,  with  the  free  privilege  reserved 
to  the  Lumber  Company  to  operate  logging  trains  between  the 
timber  and  the  mill,  which  operation  is  performed  by  a  subsidiary 
company.  The  purchase  price  did  not  reflect  the  value  of  the 
reservation.  There  are  about  25  miles  of  imincorporated  logging 
tracks.  The  tap  line  also  has  a  connection  with  the  Kansas  City 
Southern.    It  owns  a  locomotive,  a  passenger  coach  and  a  box  car. 

The  service  performed  by  the  tap  line  is  switching  cars  between 
the  mill  and  the  Kansas  City  Southern  about  three-fourChs  of  a 
mile,  although  the  mill  is  within  300  feet  of  the  Kansas  City  South- 
em  and  was  formerly  connected  by  a  spur  track  which  was  aban- 
doned and  taken  up,  and  to  the  Texas  &  Pacific,  a  distance  of  two 
and  one-half  miles.  The  tap  line  bears  the  expense  of  maintain- 
ing its  tracks  extending  into  the  woods. 

No  other  yellow-pine  mills  are  served  by  the  tap  line,  but  there 
is  a  hardwood  mill  adjacent  to  the  Frost-Johnson  mill,  obtaining 
a  substantial  portion  of  its  logs  from  the  latter  company  or  sub- 
sidiaries, the  price  including  delivery  at  the  hardwood  mill,  the 
logs  being  hauled  by  the  logging  company  under  its  trackage  right. 
Some  logs  are  also  obtained  from  the  Texas  &  Pacific,  for  the 
switching  of  which  the  hardwood  mill  pays  the  tap  line  $2.50  a 
car  or  less.  The  tap  line  maintains  joint  rates  on  hardwood  as 
well  as  yellow-pine. 

Practically  no  traffic  other  than  that  in  which  the  Lumber 
Company  is  interested  moves  over  the  track  from  Mansfield  to 
Hunter,  but  a  good  deal  of  outside  traffic  moves  over  the  original 
two  miles  from  Mansfield  to  Mansfield  Junction.  16,539  tons  of 
miscellaneous  freight  was  handled  during  the  year  ending  June 
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30, 1910,  most  of  which  passed  over  the  Mansfield  Junction  branch, 
and  much  of  which  was  for  the  controlling  interests  or  their  em- 
ploy^; while  during  the  same  time  28,596  tons  of  lumber  were 
handled,  91.4  per  cent,  of  which  was  supplied  by  the  Lumber 
Company.  A  daily  train  is  operated  by  the  tap  line  in  each  direc* 
tion  on  regular  schedule,  handling  passengers,  mail  and  express; 
but  in  1910  the  passenger  revenues  were  only  $1,209.76,  while 
its  freight  revenues  were  $25,617.19. 

The  Commission  noticed  the  abandonment  of  the  300  foot 
spur  track  and  then  the  payment  of  an  allowance  of  1  to  4c  per 
100  pounds,  and  held  that  it  was  a  mere  manipulation  of  the 
situation  in  order  to  establish  an  unlawful  relation;  and  also  held 
that  since  the  tap  line  crosses  the  right  of  way  of  the  Texas  & 
Pacific  within  a  short  distance,  the  allowance  of  a  like  amount  by 
the  Texas  &  Pacific  for  switching  from  the  mill  to  Mansfield  and 
down  to  the  junction  was  unlawful. 

The  Victoria,  Fisher  &  Western  Railroad  Company  and  the 
Louisiana  Long  Leaf  Lumber  Company  have  the  same  stockholder^ 
and  officers.  The  tap  line  extends  from  Victoria,  where  it  connects 
with  the  Texas  &  Pacific,  to  Fisher,  where  it  crosses  the  Kansas 
City  Southern  Railway,  and  then  extends  to  Cain,  in  all  about 
31  miles.  A  part  of  the  track  was  built  some  time  ago  and  was 
acquired  by  the  Lumber  Company  in  1900.  In  1902  the  Railroad 
Company  was  incorporated  and  its  stock  exchanged  as  a  stock 
dividend  for  the  line.  There  are  about  25  miles  of  logging  spurs 
and  sidetracks.  The  equipment  consists  of  5  locomotives,  4 
cabooses,  3  box  cars,  1  fiat  car  and  105  logging  cars.  It  does  not 
operate  any  trains  on  regular  schedule.  There  are  two  mills  owned 
by  the  Lumber  Company,  one  about  a  mile  from  the  junction  with 
the  Texas  &  Pacific  and  the  other  about  half  a  mile  from  the  tracks 
of  the  Kansas  City  Southern. 

The  tap  line  hauls  the  logs  from  the  forest  to  the  mill,  charging 
$1.50  per  1,000  feet,  which  is  supposed  to  cover  only  the  service 
performed  on  the  logging  spurs  and  not  the  haul  over  the  main 
track.  The  greater  part  of  the  lumber  from  Fisher  is  turned  over 
to  the  Kansas  City  Southern,  involving  a  one-half  mile  switch 
by  the  tap  line,  and  from  Victoria  is  moved  by  the  tap  line  one 
mile  to  the  Texas  &  Pacific;  a  small  amount  of  the  lumber  from 
each  mill  is  taken  by  the  tap  line  to  the  more  distant  trunk  line, 
but  the  same  divisions  are  paid.  The  allowances  range  from  } 
to  4c  per  100  pounds,  and  the  joint  rates  are  the  same  as  the  rates 
published  from  adjacent  mills  on  the  trunk  lines,  except  traffic 
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moving  to  Texas,  for  which  l^c  per  100  pounds  is  added  to  the 
Junction-point  rate.  No  passengers  are  carried,  and  of  316,676 
tons  of  freight  for  the  year  1910,  over  99%  was  furnished  by  the 
proprietary  company.  And  the  accumulated  surplus  at  the  end 
of  June,  1910,  was  $13,509.17. 

The  Commission  held  that  the  tap  line  could  not  participate  as 
a  common  carrier  in  joint  rates  on  the  products  of  the  proprietary 
company,  but  said  that  the  lumber  rate  of  the  trunk  lines  applied 
from  the  adjacent  mills  and  that  they  might  make  a  reasonable 
allowance  for  switching. 

The  Commission  made  an  order  in  such  matter  on  May  14, 
1912,  which  it  amended  on  October  30,  1912.  The  amended 
order,  so  far  as  these  appeals  are  concerned,  provided: 

''The  Commission  upon  the  record  finds  in  the  case  of  the 
.  .  .  Woodworth  &  Louisiana  Central  Railway  Company;  Mans- 
field Railway  &  Transportation  Company;  Louisiana  &  Pacific 
Railway  Company;  Victoria,  Fisher  &  Western  Railroad  Com- 
pany; that  the  tracks  and  equipment  with  respect  to  the  industry 
of  the  several  proprietary  companies  are  plant  facilities,  and  that 
the  service  performed  therewith  for  the  respective  proprietary 
lumber  companies  in  moving  logs  to  their  respective  mills  and 
performed  therewith  in  moving  the  products  of  the  mills  to  the 
trunk  lines  is  not  a  service  of  transportation  by  a  common  carrier 
railroad  but  is  a  plant  service  by  a  plant  facility;  and  that  any 
allowances  or  divisions  out  of  the  rate  on  account  thereof  are  un- 
lawful and  result  in  undue  and  unreasonable  preferences  and 
unjust  discriminations,  as  found  in  the  said  reports,'^  and  it  ordered 
that  the  trunk  lines  should  cease  and  for  two  years  abstain  from 
making  any  such  allowances  to  the  tap  lines  named. 

The  Commission  further  ordered  that  if  the  trunk  lines  failed 
by  a  time  stated,  to  reestablish  the  through  routes  and  joint  rates 
in  effect  on  April  30,  1912,  on  tra£Bic  other  than  the  products  of 
the  mills  of  certain  proprietary  companies,  among  others,  the 
appellees  herein,  it  would  upon  proper  petition  enter  an  order 
requiring  the  establishment  of  such  routes  and  rates  or  enter  upon 
an  inquiry  with  respect  thereto,  and  further  provided  that  all 
divisions  of  joint  rates  should  be  submitted  to  the  Commission 
for  approval. 

The  appellees  thereupon  by  their  several  petitions  filed  in  the 
United  States  Commerce  Court  sought  to  have  the  order  of  the 
Commission,  so  far  as  appUcable  to  them,  enjoined  and  annulled. 
The  Interstate  Commerce  Commission,  the  Atchison,  Topeka  and 
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Santa  Fe  Railway  Ccynpany,  the  Gulf,  Colorado  and  Santa  Fe 
Railway  Company  and  the  Railroad  Commission  of  Louisiana 
intervened.  The  Commerce  Court  said  that  the  question  was 
whether  the  Commission  had  acted  arbitrarily  and  on  improper 
considerations  in  determining  under  what  circumstances  a  com- 
mon canier  tap  line  would  be  deemed  to  be  performing  a  mere 
plant  service  for  a  proprietary  company,  and  held  that  as  the 
service  rendered  to  the  proprietary  and  non-proprietary  mills 
by  the  tap  lines  was  the  same,  and  as  it  was  held  to  be  a  trans- 
portation  service  by  an  interstate  common  carrier  as  to  the  non- 
proprietary mills,  it  must  be  held  to  be  a  similar  service  as  to  the 
proprietary  mills,  and  concluded  that  the  Commission  was  without 
power  to  prohibit  the  making  of  joint  rates  by  the  trunk  lines  and 
the  is:p  lines  and  the  payment  of  some  division  of  such  rates  to  the 
tap  lines  for  their  services  in  hauling  logs  to  and  lumber  from 
the  proprietary  mills,  and  annulled  the  order  of  the  Commission 
in  this  respect  and  so  far  as  it  applied  to  the  appellees. 

The  United  States  and  the  Interstate  Commerce  Commission, 
and  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  and  the 
Gulf,  Colorado  and  Santa  Fe  Railway  Company  entered  separate 
appeals  from  the  decrees  of  the  Commerce  Court  in  the  four  cases 
instituted  by  the  appellees. 

Mr.  Blackburn  Esterlinef  Special  Assistant  to  the  Attorney 
General,  with  whom  The  SolicUar  General  [Davis],  and  Mr.  Karl 
W,  Kirchtfiey,  Attorney,  were  on  the  brief,  for  the  United  States. 

Mr.  Charles  W.  Needham,  with  whom  Mr.  Joseph  W.  Folk  was 
on  the  brief,  for  the  Interstate  Commerce  Commission. 

Mr.  Robert  Dunlap  and  Mr.  James  L.  Colemanf  with  whom  Mr. 
T.  J.  Norton  and  Mr.  Gardiner  Laihrop  were  on  the  brief,  for  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  and  other  trunk 
line  railway  companies,  appellants  in  Nos.  830,  832,  834  and  836. 

Mr.  Luther  M.  Walter  and  Mr.  H.  M.  Garwood,  with  whom 
Afr.  W.  R.  Thurmond  was  on  the  brief,  for  appellees. 

Mr.  Wylie  M.  Barrow,  with  whom  Mr.  Ruffin  G.  Pleasant, 
Attorney  General  of  the  State  of  Louisiana,  was  on  the  brief,  for 
the  Railroad  Commission  of  Louisiana,  intervenor  and  appellee. 

Mb.  Justice  Day,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

A  preliminary  objection  is  made  to  the  jurisdiction  of  the 
Commerce  Court  in  that  the  order  of  the  Commission  is  not  re- 
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viewable  because  merely  of  a  negative  character.  The  Commerce 
Court  examined  this  question  and  in  view  of  the  amend  order  of 
October  30,  1912,  reached  the  conclusion  that  the  order  was 
aflSjmative  in  its  nature  and  of  a  character  permitting  of  review 
by  proper  proceedings  in  that  court  under  the  act  giving  it  juris- 
diction in  such  cases.  We  find  no  reason  to  differ  with  this 
conclusion  and  are  of  opinion  that  the  Commerce  Court  had  juris- 
diction in  the  case. 

It  is  further  insisted  upon  the  authority  of  Procter  &  Gamble 
Co.  V.  United  States,  225  U.  S.  282,  and  other  cases  in  this  court 
which  have  followed  that  decision,  that  in  the  present  cases  the 
decision  rests  upon  conclusions  of  the  Commission  as  to  matters 
of  fact  only,  which  are  within  the  sole  jurisdiction  of  that  body 
and  not  reviewable  in  the  courts.  But  we  shall  consider  the  case 
upon  the  findings  of  fact  preceding  this  opinion,  which  are  identical 
with  those  made  by  the  Commission,  and  test  the  conclusions 
reached  as  matters  of  law,  giving  proper  consideration  to  matters 
of  fact  which  are  not  in  dispute. 

The  final  decree  of  the  Commerce  Court  vacated  and  set  aside 
the  portion  of  the  Commission's  order  reading  as  follows: 

"That  the  tracks  and  equipment  with  respect  to  the  industry 
of  the  several  proprietary  companies  are  plant  facilities,  and  that 
the  service  performed  therewith  for  the  respective  proprietary 
lumber  companies  in  moving  logs  to  their  respective  mills  and  per- 
formed therewith  in  moving  the  products  of  the  mills  to  the  trunk 
lines  is  not  a  service  of  transportation  by  a  common  carrier  railroad, 
but  is  a  plant  service  by  a  plant  facility;  and  that  any  allow- 
ances or  divisions  out  of  the  rate  on  account  thereof  are  unlawful 
and  result  in  imdue  and  unreasonable  preferences  and  unjust  dis- 
criminations, as  found  in  the  said  reports; 

"3.  It  is  Ordered,  That  the  principal  defendants  [trunk  lines, 
naming  them],  be,  and  they  are  hereby  notified  and  required  to 
cease  and  desist,  and  for  a  period  of  two  years  hereafter,  or  until 
otherwise  ordered,  to  abstain  from  making  any  such  allowances 
to  any  pf  the  above  named  parties  to  the  record  in  respect  of  any 
such  above  described  service." 

The  question  now  before  this  court  is  the  correctness  of  this 
decree. 

A  perusal  of  the  findings  and  orders  of  the  Commission  make 
it  apparent  that  the  grounds  of  decision  upon  which  it  proceeded 
were  two,  first,  that  these  roads  were  mere  plant  facilities,  second, 
that  they  were  not  common  carriers  as  to  proprietary  traffic. 
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The  Commission  held  that  before  incorporation  they  were  plant 
facilities  and  -that  after  incorporation  they  remained  such.  What 
the  Commission  means  by  plant  facilities  may  be  gathered  from 
a  consideration  of  some  of  its  decisions.  In  General  Electric  Co. 
V.  N.  Y.  C.  (k  H.  22.  R.  /?.,  14  I.  C.  C.  237,  a  network  of  interior 
switching  tracks  constructed  to  meet  the  necessities  of  the  business 
were  held  to  be  mere  plant  facilities.  The  same  principle  was 
applied  to  the  internal  trackage  of  large  industrial  plants  in  Solvay 
Process  Company  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co., 
14  I.  C.  C.  246.  These  systems  of  internal  trackage  were  not 
common  carriers,  and,  however  extensive,  were  intended  to  and 
did  furnish  service  for  the  plants  which  owned  and  operated  them. 
But  a  common  carrier  performing  service  as  such,  regulated  and 
operated  under  competent  authority,  as  observed  by  Conmiis- 
sioner  Prouty  in  Kaid  Lumber  Co.  v.  Central  of  Georgia  Railway 
Co.,  20  I.  C.  C.  450,  456,  is  no  longer  a  mere  appendage  of  a  mill 
"but  a  public  institution."  It  thus  becomes  apparent  that  the 
real  question  in  these  cases  is  the  true  character  of  the  roads  here 
involved.  Are  they  plant  facilities  merely  or  common  carriers 
with  rights  and  obligations  as  such? 

It  is  insisted  that  these  roads  are  not  carriers  because  the  most 
of  their  traffic  is  in  their  own  logs  and  lumber  and  that  only  a  small 
part  of  the  traffic  carried  is  the  property  of  others.  But  this  con- 
clusion loses  sight  of  the  principle  that  the  extent  to  which  a  rail- 
road is  in  fact  used,  does  not  determine  the  fact  whether  it  is  or  is 
not  a  common  carrier.  It  is  the  right  of  the  public  to  use  the  road's 
faciUties  and  to  demand  service  of  it  rather  than  the  extent  of  its 
business  which  is  the  real  criterion  determinative  of  its  character. 
This  principle  has  been  frequently-recognized  in  the  decisions  of 
the  courts.  We  need  not  cite  the  many  ^tate  cases  in  which  it  has 
been  so  held,  in  view  of  the  fact  that  the  same  principle  was  laid 
down  in  the  late  case  of  Union  Lime  Co.  v.  Chicago  &  N.  W.  Ry. 
Co.,  233  U.  S.  211.  In  that  case  the  Supreme  Court  of  Wisconsin 
sustained  the  extension  of  a  spur  track  to  reach  the  quarries  and 
lime  kilns  of  a  single  company  as  a  public  use  authorizing  the 
exercise  of  the  right  of  eminent  domain,  and  this  court  affirmed 
the  judgment.  Dealing  with  the  contention  that  the  Wisconsin 
statute  was  invalid  because  it  authorized  action  appropriating 
property  upon  the  exigency  of  a  private  business,  this  court  said 
(p.  221): 

"A  spur  may,  at  the  outset,  lead  only  to  a  single  industry  or 
establishment;  it  may  be  constructed  to  furnish  an  outlet  for  the 
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products  of  a  particular  plant;  its  cost  may  be  defrayed  by  those 
in  special  need  of  its  service  at  the  time.  But  none  the  less,  by 
virtue  of  the  conditions  under  which  it  is  provided,  the  spur  may 
constitute  at  all  times  a  part  of  the  transportation  facilities  of  the 
carrier  which  are  operated  under  the  obligations  of  public  service 
and  are  subject  to  the  regulation  of  public  authority.  As  was 
said  by  this  court  in  HairsUm  v.  DanvtUe  &  Western  Rwy,  Co., 
supra  (p.  608)  [208  U.  S.  598]:  'The  uses  for  which  the  track  was 
desired  are  not  the  less  public  because  the  motive  which  dictated 
its  location  over  this  particular  land  was  to  reach  a  private  indus- 
try, or  because  the  proprietors  of  that  industry  contributed  in 
any  way  to  the  cost.'  There  is  a  clear  distinction  between  spurs 
which  are  owned  and  operated  by  a  common  carrier  as  a  part  of 
its  system  and  under  its  public  obligation  and  merely  private 
sidings.  See  De  Camp  v.  Hibemia  R,  R.  Co,,  47  N.  J.  Law,  43; 
Chicago  &c.  R.  R.  Co.  v.  Porter,  43  Minnesota,  527;  Ulmer  v. 
Lime  Rock  R.  R.  Co.,  98  Maine,  579;  Railway  Company  y.  Petty, 
67  Arkansas,  359;  Dietrich  v.  Murdoch,  42  Missouri,  279;  Bedford 
Quarries  Co.  v.  Chicago  Ac.  R.  R.  Co.,  175  Indiana,  303." 

The  Commission  has  recognized  this  principle  as  applicable  to 
tap  lines,  for  in  the  Central  Yellow  Pine  Association  v.  The  Vicks- 
burg,  Shreveport  &  Pacific  R.  R.  Co.,  10  I.  C.  C.  193,  199,  it  said: 

"While  these  logging  roads  are  almost  or  quite  without  excep- 
tion mill  propositions  at  the  outset,  built  exclusively  for  the  pur- 
pose of  transporting  logs  to  the  mill,  they  soon  reach  a  point  where 
they  engage  in  other  business  to  a  greater  or  less  extent.  As  the 
length  of  the  road  increases,  as  the  lumber  is  taken  off  and  other 
operations  obtain  a  foothold  along  the  line,  various  commodities 
besides  lumber  are  transported,  and  this  business  gradually  de- 
velops until  in  several  cases  what  was  at  first  a  logging  road  pure 
and  simple  has  become  a  common  carrier  of  miscellaneous  freight 
and  passengers.  Almost  all  these  lines,  even  where  they  are  run 
as  private  enterprises,  do  more  or  less  outside  transportation,  and 
it  would  be  difficult  to  draw  any  line  of  demarkation  between 
the  logging  road  as  such  and  the  logging  road  which  has  become  a 
general  carrier  of  freight." 

This  representation  it  is  contended  by  the  Attorney  General 
of  Louisiana,  who  appears  here  in  behalf  of  the  Louisiana  Rail- 
road Commission,  intervenor,  is  aptly  descriptive  of  the  growth 
and  development  of  railroads  in  that  State. 

Furthermore,  these  roads  are  common  carriers  when  tried  by 
the  test  of  organization  for  that  purpose  under  competent  legis- 
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lation  of  the  State.  They  axe  so  treated  by  the  public  authori- 
ties of  the  State,  who  insist  in  this  case  that  they  are  such  and 
submit  in  oral  discussion  and  printed  briefs  cogent  arguments  to 
justify  that  conclusion.  They  are  engaged  in  carrying  for  hire 
the  goods  of  those  who  see  fit  to  employ  them.  They  are  author- 
ised to  exercise  the  right  of  eminent  domain  by  the  State  of  their 
incorporation.  They  were  treated  and  dealt  with  as  common 
carriers  by  connecting  systems  of  other  carriers,  a  circumstance 
to  be  noticed  in  determining  their  true  character.  United  States 
V.  Union  Stock  Yard  &  Transit  Co.,  226  U.  S.  286.  They  are 
engaged  in  transportation  as  that  term  is  defined  in  the  Com- 
merce Act  and  described  in  decisions  of  this  court.  Coe  v.  Errol, 
116  U.  S.  517;  Covington  Stock  Yds.  Co.  v.  KeUh,  139  U.  S.  128; 
Southern  Pac.  Term,  Co.  v.  Interstate  Com.  Comm.,  219  U.  S.  498; 
United  StcUes  v.  Union  Stock  Yard  Co.,  supra. 

Applying  the  principles  which  we  have  stated  as  determinative 
of  the  character  of  these  roads  and  without  repeating  the  facts 
concerning  them,  they  would  seem  to  fill  all  the  requirements  of 
common  carriers  so  employed,  unless  the  grounds  upon  which  they 
were  determined  not  to  be  such  by  the  Commission  are  adequate 
to  that  end.  The  Commission  itself  as  to  all  shippers  other  than 
those  controlled  by  the  so-called  proprietary  companies,  treated 
them  as  common  carriers,  for  it  has  ordered  the  trunk  lines  to 
re^tablish  through  routes  and  joint  rates  as  to  such  traffic.  But 
says  the  Government,  and  it  insists  that  this  fact  alone  might  well 
control  the  decision,  the  roads  are  owned  by  the  persons  who  also 
own  the  timber  and  mills  which  they  principally  serve. 

This  fact  is  not  shown  to  be  inconsistent  with  the  laws  of  the 
State  in  which  they  are  organized  and  operated.  On  the  con- 
trary the  public  authorities  of  that  State  are  here  insisting  that 
these  companies  are  common  carriers.  Congress  has  not  made  it 
Ulegal  for  roads  thus  owned  to  operate  in  interstate  commerce. 
While  Congress  in  enacting  the  Commodities  Clause  amending 
§  1  of  the  Act  to  Regulate  Commerce  (June  29,  1906,  c.  3591,  34 
Stat.  584)  sought  to  divorce  transportation  from  production  and 
manufacture  and  to  make  transportation  a  business  of  and  by  itself 
unallied  with  manufacture  and  production  in  which  a  carrier  was 
itself  interested,  the  debates,  which  may  be  resorted  to  for  the 
purpose  of  ascertaining  the  situation  which  prompted  this  legis- 
lation, show  that  the  situation  in  some  of  the  States  as  to  the 
logging  industry  and  transportation  was  sharply  brought  to  the 
attention  of  Congress  and  led  to  the  exemption  from  the  Commo- 
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dities  Clause  of  timber  and  the  manufactured  products  thereof, 
thus  indicating  the  intention  to  permit  a  railroad  to  haul  such 
lumber  and  products  although  it  owned  them  itself.  And  that 
Congress  had  the  constitutional  power  to  enact  such  exemption 
was  held  in  United  States  v.  Delavoare  A  Hvdson  Co,,  213  U.  S. 
366,  416-7.  This  declaration  of  public  policy  which  is  now  part 
of  the  Commerce  Act  cannot  be  ignored  in  interpreting  the  power 
and  authority  of  the  Commission  under  the  act.  The  discussion 
resulting  in  the  action  of  Congress  shows  that  railroads  built  and 
owned  by  the  same  persons  who  own  the  timber  were  regarded  as 
essential  to  the  development  of  the  timber  regions  in  the  South- 
west and  the  necessity  of  such  roads  was  dwelt  upwn  and  set  forth 
with  ample  illustration  by  Commissioner  Prouty  in  his  concurring 
opinion  in  this  case. 

As  we  have  said,  the  Commission  by  its  order  herein  required 
the  trunk  lines  to  reestablish  through  routes  and  joint  rates  as  to 
property  to  be  transported  by  others  than  the  proprietary  owners 
over  the  tap  lines.  This  order  would  of  itself  create  a  discrimina- 
tion against  proprietary  owners,  for  lumber  products  are  carried 
from  this  territory  upon  blanket  rates  applicable  to  all  within  its 
limits.  It  follows  that  independent  owners  would  get  this  blanket 
rate  for  the  entire  haul  of  their  products  while  proprietary  owners 
would  pay  the  same  rate  plus  the  cost  of  getting  to  the  trunk  line 
over  the  tap  line.  The  Commission,  by  the  effect  of  its  order, 
recognizes  that  railroads  organized  and  operated  as  these  tap 
lines  are,  if  owned  by  others  than  those  who  own  the  timber  and 
mills,  would  be  entitled  to  be  treated  as  common  carriers  and  to 
participate  in  joint  rates  with  other  carriers.  We  think  the  Com- 
mission exceeded  its  authority  when  it  condemned  these  roads  as 
a  mere  attempt  to  evade  the  law  and  to  secure  rebates  and  prefer- 
ences for  themselves. 

************* 

Affirmed. 
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IN  THE  MATTER  OF  THE  MUNCIE  &  WESTERN 

RAILROAD  COMPANY. 

30  I.  C.  G.  434  (1914). 

The  facts  are  stated  in  the  report. 

Rottin  Warner,  Arthur  W.  Brady,  and  Henry  B.  F,  Macfarland 
for  Muncie  &  Western  Railroad  Company. 
M,  T,  Brady  for  Indiana  State  Raihx)ad  Commission. 

Report  of  thb  Coboobsion. 

Harlan,  Chairman: 

The  discovery  about  1888  of  natural  gsus  in  the  vicinity  of  the 
city  of  Muncie,  in  the  state  of  Indiana,  caused  some  of  its  citizens 
to  join  in  an  effort  to  make  it  an  industrial  center  by  directing  the 
attention  of  manufacturers  to  this  source  of  cheap  and  con- 
venient fuel  and  promising  them  adequate  railway  service.  One 
of  the  first  companies  attracted  to  the  place  was  the  Ball  Brothers' 
Glass  Manufacturing  Company,  which  erected  a  large  plant  for 
the  manufacture  of  fruit  jars  and  similar  glassware  at  a  point  now 
called  Industry,  about  1  mile  south  of  the  city.  At  that  time 
Muncie  was  served  by  the  Lake  Erie  A  Western,  the  Big  Four, 
so  called,  and  by  the  Fort  Wa3me,  Cincinnati  A  Louisville  rail- 
roads. The  latter  was  the  first  company  to  extend  its  tracks  to 
the  new  glass  plant  and  to  the  few  other  factories  located  in  that 
part  of  the  city.  These  tracks  later  developed  into  a  general  pub- 
lic belt  line,  known  as  the  Fort  Wayne  Belt,  now  a  subsidiary  of 
the  Lake  Erie  &  Western.  Subsequently  the  Muncie  Belt,  a 
subsidiary  of  the  Big  Four,  also  extended  its  tracks  to  the  glass- 
works. After  some  litigation  with  the  Fort  Wa3me  Belt  the  new 
switching  line  was  completed  and  put  into  operation  in  1892. 

In  1892  the  New  York  Central  lines  obtained  control  over  the 
Lake  Erie  &  Western  and  the  two  belt  lines  thus  came  under  a 
common  management  with  the  result,  as  said  of  record,  that  the 
eflBciency  of  the  switching  service  was  somewhat  impaired.  What- 
ever may  be  the  fact  in  that  regard  the  glass  company  some  10 
years  later  incorporated,  or  caused  to  be  incorporated,  the  Muncie 
&  Western  Railroad  Company  and  constructed  a  track  to  connect 
its  plant  with  the  rails  of  the  Chesapeake  &  Ohio.  Apparently 
the  intention  was  to  connect  the  new  industries  in  the  south  part 
of  the  town  with  all  the  tnmk  lines  entering  Muncie.  But  after 
the  glass  factory  had  thus  been  connected  up  with  the  Chesapeake 
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&  Ohio,  and  before  the  rails  of  the  Muncie  &  Western  were  extended 
to  the  other  industries,  the  supply  of  natural  gas  failed  and  prac- 
tically all  the  factories,  except  the  glass  plant,  closed  down.  It 
is  claimed  of  record  that  the  Mimcie  &  Western,  except  for  this 
circumstance,  would  have  been  extended  to  other  plants;  but  as 
a  matter  of  fact  the  construction  work  went  no  further  after 
the  glassworks  had  been  connected  with  the  rails  of  the  Chesa- 
peake &  Ohio.  Later  it  was  connected  up  with  the  Pennsylvania 
lines  and  still  later  with  the  Muncie  Belt.  In  this  manner  the 
glass  factory  was  afiforded  an  outlet  over  all  the  trunk  lines  serving 
Muncie.  As  finally  completed  the  Muncie  &  Western  has  only  2.78 
miles  of  track,  of  which  1  mile  is  called  main  track,  the  remaining 
1.78  miles  consisting  of  yard  tracks  and  sidings  located  in  and 
around  the  glass  factory.  For  the  right  of  way  and  certain  tracks 
within  the  plant  it  pajrs  the  proprietary  glass  company  a  rental 
of  S5,000  a  year.  It  owns  only  the  1  mile  of  track  outside  the 
plant.  On  its  rails  is  a  small  pottery  factory,  which  is  also  reached 
by  the  tracks  of  the  Fort  Wayne  Belt  Line. 

The  Muncie  &  Western  has  no  freight-car  equipment  and  has 
never  even  owned  a  locomotive.  When  it  began  operations  in 
1902  it  switched  the  traffic  of  the  glass  plant  to  and  from  the 
trunk  lines  with  a  leased  locomotive.  But  it  abandoned  this  in 
1905  and  entered  into  an  arrangement,  which  is  still  in  effect,  by 
which  the  switching  operations  are  performed  and  the  material 
and  labor  for  maintenance  of  the  tracks  are  supplied  by  the 
^Muncie  Belt  Line.  The  latter  is  reimbursed  by  the  Muncie  &  West- 
"ern  tor  the  actual  cost  of  maintenance,  which  amounted  in  1912 
to  about  $1,800;  it  was  also  reimbursed  by  the  Muncie  &  Western 
for  the  actual  operating  cost,  which  for  the  same  period  amounted 
to  about  S5,000.  As  approximately  10,000  cars  are  handled  in  and 
out  of  the  glass  plant  a  year,  it  will  be  seen  that  the  cost  to  the 
glass  company  is  something  less  than  75  cents  a  car.  NeverthelessjS 
the  Muncie  &  Western,  although  it  performs  no  physical  opera- S 
tions,  receives  allowances  from  the  connecting  carriers  of  $2.50  a  \ 
car  on  inbound  material  and  $3.50  a  car  on  outbound  manufac^ 
tured  products.  These  charges  are  absorbed  by  the  trimk  lines 
having  a  line  haul  on  the  traffic  of  the  glass  company.  In  other 
words,  the  trunk  lines  pay  these  sums  to  this  nonoperating  plant 
railway  for  the  privilege  of  handling  traffic  into  and  out  of  the 
glassworks. 

The  Muncie  &  Western  has  no  outstanding  bonds,  and  its  capital 
of  $50,000  is  owned  by  the  stockholders  of  the  glass  company, 
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each  stockholder  of  the  latter  being  also  a  stockholder  in  the 
former.  The  record  indicates  that  not  over  $28,000  in  cash  has 
been  expended  upon  the  property  up  to  the  date  of  the  hearing. 
This  entire  amount  was  furnished  to  the  Muncie  &  Western  by 
the  glass  company,  and  we  infer  from  the  record  that  it  has  been 
fully  repaid  to  the  stockholders  of  that  company  out  of  the  reve* 
nues  of  the  plant  railway.  Its  annual  report  for  the  year  ending 
June  30, 1912,  shows  a  total  revenue  of  $23,626,  all  derived  osten- 
sibly from  switching  operations  performed  by  it,  but  in  reality 
I)erformed  by  the  Muncie  Belt  Line  at  cost.  Its  expense  account 
for  that  period  amounted  to  $11,357.56,  leaving  it  a  net  operating 
revenue  of  $12,268.44.  After  the  payment  of  taxes  amounting  to 
$318.49  and  after  paying  to  the  proprietary  company  for  a  right 
of  way  within  the  plant  $5,000,  there  was  left  to  the  plant  railway 
a  surplus  of  $6,949.95.  This  amount  added  to  the  accumulated 
surplus  of  previous  years  left  the  company  on  June  30,  1912,  with 
a  total  surplus  of  $29,516.39. 

The  record  presents  a  remarkable  example  of  the  devices  re- 
sorted to  by  industrial  companies  for  exacting  allowances  from 
the  tnmk  lines  on  their  own  traflBc.  Here  we  have  a  plant  railway, 
representing  a  tptal  investment  of  $28,000,  upon  which  there 
accrues  to  the  proprietary  interests  an  annual  net  revenue  of 
nearly  50  per  cent,  although  the  plant  railway  owns  neither  cars 
nor  locomotives  and  does  not  itself  turn  a  wheel. 

Upon  all  the  facts  disclosed  of  record  the  Muncie  &  Western 
is  shown  to  be  purely  a  private* facility  of  the  Ball  Brothers' 
Glass  Manufacturing  Company,  and  we  so  conclude  and  find. 
We  further  find  and  conclude  that  there  is  no  justification  for  the 
aDowance  to  it  by  the  connecting  trunk  lines  of  a  switching  charge. 
These  allowances  were  discontinued  on  April  1,  as  we  understand 
the  present  situation.  It  may  be  well  to  add  that  the  disposition 
of  the  case  has  been  deferred  by  reason  of  the  pendency  of  the 
same  general  questions  in  Inditstridl  Railways  case,  29 1.  C.  C.  212. 
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CRANE    IRON    WORKS    t^.    UNITED    STATES    (INTER- 
STATE COMMERCE  COMMISSION  ET  AL. 

INTERVENERS). 

United  States  Commerce  Court. 

209  Fed.  Rep.  238  (1912). 

The  facts  are  stated  in  the  opinion. 

Mr.  William  A.  GlcLsgow,  jr,,  and  Mr.  Cyrus  G.  Derr,  with 
whom  Mr.  Charles  F.  Diggs  was  on  the  brief,  for  the  petitioner. 

Mr.  Winfred  T.  Denisorty  Assistant  Attorney  General,  with 
whom  Mr.  Thurlow  M.  Gordon,  special  assistant  to  the  Attorney 
General,  was  on  the  brief,  for  the  United  States. 

Mr.  P.  J.  FarreU  for  the  Interstate  Commerce  Commission. 

Mr.  Jackson  E.  Reynolds  for  the  Central  Railroad  Company 
of  New  Jersey,  intervener. 

Knapp,  Presiding  Judge: 

The  petitioner  in  this  case,  the  Crane  Iron  Works,  instituted 
proceedings  before  the  Interstate  Commerce  CoQimission  against 
the  Central  Railroad  Company  of  New  Jersey  and  the  Crane 
Railroad  Company  to  procure  an  order  requiring  the  defendant 
railroads  to  establish  through  routes  and  joint  rates  on  certain 
commodities  between  points  on  the  Crane  Railroad  and  points 
in  the  State  of  New  Jersey  on 'the  lines  of  the  Central  Railroad; 
and  also  for  reparation  on  account  of  previous  shipments.  After 
full  bearing  the  Commission  made  a  report  (17  I.  C.  C.  Rep., 
514)  to  the  effect  that  petitioner  was  not  entitled  to  the  relief 
sought,  and  thereupibn  entered  an  order  dismissing  the  proceedings. 

Thereafter  this  suit  was  brought  to  set  aside  and  annul  the 
Commission's  order  of  dismissal  on  grounds  which  will  be  here- 
after stated.  The  United  States  filed  a  motion  to  dismiss  on  the 
ground  that  the  petition  did  not  state  a  cause  of  action,  and  a  like 
motion  to  dismiss  was  filed  by  the  Commission  which  had  inter- 
vened.  On  these  motions  the  case  has  been  argued  and  submitted. 

There  had  been  a  previous  application  to  the  Commission  for 
the  same  purpose  by  the  Crane  Railroad  Company,  which  the 
Commission  also  dismissed,  as  appears  by  its  report  and  order 
therein  (15  I.  C.  C.  Rep.,  248).  Both  reports  are  attached  to  and 
made  a  part  of  the  petition  now  before  us,  and  from  these  reports 
and  the  petition  itself  the  following  facts  appear: 
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The  petitioner  is  a  corporation  organized  under  the  laws  of 
Pennsylvania  and  located  in  the  borough  of  Catasauqua,  in  that 
State.  It  was  incorporated  about  the  year  1895  for  the  puri)08e  of 
acquiring  the  plant  and  property  of  the  Crane  Iron  Company, 
which  had  for  many  years  carried  on  the  business  denoted  by  its 
name.  At  that  time  the  plant  consisted  of  three  blast  furnaces, 
together  with  appurtenant  buildings,  storage  bins,  etc.,  and  a 
private  railroad  connected  with  the  works.  It  does  not  appear 
when  this  railroad  was  constructed  or  when  it  was  extended  to 
connect  with  exchange  tracks  of  the  Central  Railroad  and  other 
long-line  carriers;  but  it  does  appear  to  have  been  in  use  for  the 
purposes  of  the*  iron  plant  for  more  than  thirty  years. 

In  the  operation  of  this  plant  it  is  necessary  to  transport  loaded 
cars  received  by  raU  to  various  points  within  the  limits  of  the 
plant  for  unloading,  to  transport  cars  which  have  been  loaded  with 
its  product  from  various  points  within  the  plant  to  the  line  of 
railway  by  which  they  are  taken  to  destination,  and  also  to  some 
extent  necessary  to  move  cars  from  point  to  point  within  the  plant 
itself.  For  these  purposes  the  iron  works  long  ago  laid  down  rails 
extending  from  a  connection  with  the  Central  Railroad  to  the 
various  points  within  its  plant  where 'cars  were  to  be  placed. 
The  line  of  the  Central  Railroad*  extends  through  the  premises 
of  the  iron  works  and  the  point  where  the  two  railroads  connect 
is  now  and  always  has  been  upon  the  iron  works'  land.  The 
iron  works  also  provided  the  necessary  locomotives  for  operating 
the  various  tracks  which  it  had  built  to  accommodate  the  needs 
of  its  plant.  In  actual  operation  loaded  cars  destined  for  the  iron 
works  were  placed  by  the  Central  Railroad  upon  a  track  known 
as  the  exchange  track,  from  which  they  were  taken  by  the  loco- 
motives of  the  iron  works  and  hauled  to  the  required  point  within 
its  plant.  When  cars  were  loaded  for  movement  out  they  were 
taken  by  the  same  locomotives  and  placed  upon  the  exchange 
track,  where' the  Central  Railroad  received  and  transported  them 
to  destination.  These  locomotives  were  also  used  for  moving  cars 
from  point  to  point  within  the  plant  as  might  be  desired. 

For  this  service  the  petitioner  has  never  received  and,  imtil 
the  organization  of  the  Crane  Railroad,  had  never  claimed  that 
it  should  receive  compensation  from  the  Central  Railroad.  In- 
deed, it  seems  to  have  been  assumed  that  these  tracks  and  engines 
were  a  necessary  part  of  the  plant  of  the  iron  works  whose  business 
could  not  be  properly  carried  on  without  them. 

In  process  of  time  a  few  other  industries,  perhaps  half  a  dozen, 
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were  located  in  close  proximity  to  the  premises  of  the  iron  works, 
though  not  upon  its  land,  and  these  industries  were  so  situated 
that  loaded  cars  could  be  transported  between  the  tracks  of  the 
Central  Railroad  and  the  industry  only  over  the  rails  of  the  Crane 
Iron  Works.  For  the  purpose  of  serving  these  industries,  the 
Crane  Iron  Works  extended  its  rails  beyond  its  own  land  to  these 
several  plants.  Cars  for  these  industries  were  placed  upon  the 
same  track  with  those  intended  for  the  iron  works  and  taken  by 
the  locomotives  of  the  iron  works  over  the  rails  of  that  company 
to  the  several  industries.  For  this  service  the  iron  works  made  a 
charge  to  the  industry  which  seems  to  have  been  usually  two' 
dollars  a  car.  The  different  railroads  bringing  these  cars  to  Cata- 
sauqua,  including  the  Central  Railroad,  paid  to  the  iron  works 
towards  defraying  this  charge  at  first  five  cents  and  subsequently 
six  cents  per  ton.  This  condition  seems  to  have  continued  for 
many  years,  during  which  time,  as  above  stated,  the  iron  works 
neither  claimed  nor  received  any  compensation  for  handling  its 
own  freight. 

Under  the  statutes  of  Pennsylvania  a  private  railroad  cannot 
connect  with  a  public  railroad  except  for  handling  the  business 
of  the  owners  of  the  private  railroad,  and  the  iron  works  was  ad- 
vised that  it  had  no  lawful  right  to  perform  this  switching  service 
for  the  other  industries.  Accordingly,  in  1905,  the  Crane  Rail- 
road Company  was  incorporated,  and  the  tracks  and  other  prop- 
erty used  by  the  iron  works  in  connection  with  its  railroad  were 
conveyed  to  the  Crane  Railroad  Company,  together  with  a  strip 
of  land  ten  feet  wide  wherever  its  rails  were  laid  upon  the  land  of 
the  iron  works  and  also  whatever  rights  of  way  it  might  have  in 
reaching  the  other  industries  in  question.  The  capital  stock  of 
both  the  Crane  Iron  Works  and  the  Crane  Railroad  Company  is 
owned  by  the  Empire  Iron  &  Steel  Company,  and  the  manage- 
ment of  the  Crane  Railroad  Company  after  the  incorporation 
continued  in  the  same  manner  as  before,  although  the  operating 
accounts  of  the  two  companies  were  kept  entirely  separate. 

Although  the  Crane  Railroad  Company  was  organized  in  1905 
it  did  not  begin  business  on  its  own  account  until  the  following 
year,  since  which  time  it  has  charged  both  to  the  other  industries 
and  to  the  Crane  Iron  Works  two  dollars  per  car  for  this  switch- 
ing service,  and  it  is  insisted  that  the  various  railroads  entering 
Catasauqua  should  absorb  this  switching  charge.  The  Central 
Railroad  has  declined  to  make  any  allowance. on  account  of  cars 
handled  for  the  Crane  Iron  Works,  but  has  made  an  allowance 
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of  six  cents  per  ton  on  traffic  consigned  to  or  from  the  other 
industries. 

The  principisd  contention  of  petitioner  appears  to  be  that  the 
Crane  Railroad  Company  is  a  common  carrier  subject  to  the 
provisions  of  the  act  to  regulate  commerce  and  the  jurisdiction 
of  the  Commission;  that  this  was  conclusively  established  by 
the  evidence  before  the  Conunlssion;  that  the  Commission,  in 
failing  to  find  the  fact  accordingly  and  leaving  it  imdetermined, 
committed  an  error  of  law;  that  as  such  common  carrier  the 
Crane  Railroad  Company  is  legally  entitled  to  compensation  for 
the  transportation  service  which  it  is  alleged  to  perform  for 
petitioner;  and  that  therefore  it  was  error  of  law  for  the  Com- 
mission to  refuse  the  relief  which  the  i)etitioner  sought  to  secure. 
Incidentally,  and  in  support  of  the  main  contention,  it  is  fiu*ther 
claimed  that  the  dismissal  order  was  erroneous  because  the  undis- 
puted evidence  established  as  matter  of  law  unjust  discrimination 
on  the  part  of  the  Central  Railroad  of  New  Jersey,  in  that  it  pays 
the  Crane  Railroad,  out  of  the  tariff  charge  which  it  collects,  for 
transporting  cars  to  and  from  the  other  industries  located  on  the 
tracks  of  the  Crane  Railroad,  but  refuses  to  pay  anything  for 
transporting  cars  to  or  from  the  Crane  Iron  Works. 

The  Crane  Railroad  Company  is  organized  under  the  railroad  \ 
law  of  Pennsylvania;  which,  among  other  things,  declares  that  all/ 
railroads  so  organized  shall  be  common  carriers.  In  that  State 
it  has  undoubtedly  the  legal  status  of  a  common  carrier,  with  such 
privileges  and  obligations  as  pertain  to  railroad  corporations  in 
Pennsylvania.  It  is  not  necessary  to  discuss  whether  the  Crane 
Railroad  is  in  fact  a  common  carrier  within  the  meaning  of  that 
term  as  used  in  the  act  to  regulate  commerce,  because  we  shall 
assiune  for  the  purposes  of  this  case  that  it  is  a  common  carrier 
subject  to  the  act,  and  the  matters  in  dispute  will  be  decided  on 
that  assumption.  .  .  . 

But  the  dismissal  order  in  question  rests  upon  another  basis, 
which  will  be  briefly  considered.  Upon  all  the  circumstances  con- 
nected with  the  location,  construction,  and  operation  of  the 
Crane  Railroad,  the  Commission  found  as  an  ultimate  fact  that, 
as  to  the  Crane  Iron  Works,  it  was  a  mere  plant  facility,  perform- 
ing services  which  the  iron  works  should  perform  for  itself  if  it 
desired  such  services,  and  that  the  Central  Railroad  was  under 
no  obligation  to  pay  the  Crane  Railroad  for  the  switching  service 
which  it  performs  for  the  iron  works  and,  indeed,  could  not  law- 
fully do  so.    We  see  no  reason  to  doubt  the  correctness  of  this 
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conclusion.  The  Commission  bad  previously  pointed  out  the 
distinction  between  those  operations  which  constitute  a  plant 
facility  and  the  legitimate  services  of  a  common  carrier  (General 
Electric  Company  v.  N.  Y.  C.  &.  H.  R.  R.  R.  Co.  et  al.,  14  I.  C.  C. 
Rep.,  237;  Solvay  Process  Company  v.  D.,  L.  &  W,  R,  R.  Co,, 
14  I.  C.  C.  Rep.,  246),  and  the  observations  made  in  these  illus- 
trative cases  seem  to  us  to  express  a  sound  and  wholesome  prin- 
ciple. That  there  was  substantial  evidence  to  sustain  the  finding 
of  the  Conmiission  as  to  the  character  of  the  services  rendered 
is  not  open  to  reasonable  question,  and,  this  being  so,  the  con- 
clusion must  be  accepted  accordingly. 

/  But  the  argument  is  earnestly  pressed  that  such  a  relation  can 
/not  as  matter  of  law  be  predicted  of  an  incorporated  railroad 
I  which  is  declared  to  be  a  common  carrier  by  the  fundamental 
I  law  of  the  State  of  its  creation.    In  other  words,  it  is  insisted 
that  the  Crane  Railroad,  being  in  law  a  conmion  carrier  and 
performing  the  functions  of  a  common  carrier,  can  not  be  a  plant 
facility  of  the  Crane  Iron  Works,  but  must  be  regarded  as  a  com- 
mon carrier  for  the  Crane  Iron  Works,  and  entitled  as  a  matter 
of  legal  right  to  a  just  share  of  the  transportation  charge  which 
the  Central  Railroad  makes  and  collects  for  carrying  the  traffic 
of  the  iron  works;  and  on  this  theory  it  is  argued  that  the  finding 
and  conclusion  of  the  Commission  involve  an  error  of  law  which 
this  court  should  correct. 

We  are  constrained  to  reject  this  contention.  Whether  the 
Crane  Railroad  is  a  plant  facility  as  to  the  Crane  Iron  Works 
or  a  conmion  carrier  of  the  traffic  of  that  concern  must  be  held  to 
be  a  question  of  fact  which  is  not  affected  by  the  circumstance  of 
incorporation.  We  understand  it  to  be  admitted  that  the  opera- 
tions of  this  railroad  when  it  was  owned  and  operated  by  the  iron 
works  were  the  operations  of  a  plant  facility.  It  is  contended, 
however,  when  the  railroad  was  separately  incorporated  and 
passed  from  the  ownership  of  the  iron  works,  that  its  relation  to 
the  latter  and  the  legal  character  of  its  services  became  immedi- 
ately changed.  That  is  to  say,  the  mere  fact  of  the  separation 
of  ownership  and  the  transfer  of  the  title  and  control  of  the  rail- 
road property  to  a. new  corporation,  although  there  was  not  the 
slightest  change  in  what  was  actually  done,  oi)erated  in  legal 
effect  to  transform  a  plant  facility  into  a  common  carrier  and  to 
impose  obligations  on  the  Central  Railroad,  as  to  the  traffic  of 
the  iron  works,  which  it  could  not  theretofore  have  been  required 
to  assimie.    We  can  not  believe  that  any  such  result  was  ac- 
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complished.  The  rights  and  duties  of  the  Central  Railroad  respect- 
ing the  iron  works  could  not  thus  be  altered.  If  its  obligations 
as  a  common  carrier  were  fully  discharged  and  its  tariff  rate 
earned  by  delivering  cars  to  and  taking  them  from  the  exchange 
tracks  before  the  iron  works  parted  with  its  railroad,  its  rights 
and  duties  respecting  that  concern  were  neither  increased  nor 
diminished  by  the  creation  of  the  Crane  Railroad.  The  services 
rendered  to  the  iron  works  continuing  to  be  precisely  the  same  in 
point  of  fact,  this  railroad  continued  to  be  utilized  as  the  facility 
of  the  iron  works'  plant  in  the  same  way  after  as  before 
incorporation. 

Nor  do  we  perceive  any  serious  objection  to  regarding  a  given  ) 
agency  as  a  plant  facility  of  a  particular  shipper,  altho\igh  a  com-/ 
mon  carrier  as  to  other  shippers.  Whether  considered  from  the) 
standpoint  of  law  or  of  practical  administration,  it  seems  reason- 
able to  hold,  as  the  Commission  virtually  held  in  this  case,  that  a 
railroad  of  the  kind  in  question  may  have  this  dual  character 
and  perform  services  for  one  concern  which  are  not  the  services  of 
a  common  carrier,  but  which  that  concern  is  bound  to  provide 
for  itself,  notwithstanding  it  occupies  the  relation  of  a  common 
carrier  to  other  concerns  and  the  public  generally.  Concededly, 
the  work  which  the  Crane  Railroad  does  in  moving  cars  between 
different  points  in  the  iron  works'  plant  has  none  of  the  incidents 
of  common  carriage,  and  why  may  not  the  same  thing  be  affirmed 
of  the  work  it  does  in  switching  cars  for  the  iron  works  to  and  from 
the  exchange  track  with  the  Central  Railroad,  even  if  the  work  it 
does  for  the  other  industries  makes  it  as  to  them  or  the  shippers  of 
Catasauqua  a  common  carrier?  .  .  . 

Upon  the  whole  case  we  are  of  opinion  that  no  error  of  law 
was  committed  by  the  Commission  in  den3ring  the  petitioner's 
application.  It  follows  that  the  motiana  to  dwniss  the  petition 
ehovld  be  granted,  and  it  will  be  so  ordered. 
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UNITED  STATES  v.  ADAMS  EXPRESS  COMPANY. 

229  U.  S.  381  (1913). 

The  facts  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Denison,  with  whom  Mr.  Loring 
C.  Christie  was  on  the  brief,  for  the  United  States. 

Mr.  Joseph  S.  Graydon,  with  whom  Mr.  Lawrence  Maxwell 
was  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  indictment,  under  the  Act  to  Regulate  Commerce, 
of  the  Adams  Express  Company,  by  that  name,  alleging  it  to  be 
'a  joint  stock  association,  organized  and  existing  under  and  by 
virtue  of  the  common  law  of  the  State  of  New  York.'  ^  .  .  . 

The  indictment  alleges  that  the  Adams  Express  Company  had 
filed  with  the  Interstate  Conunerce  Commission  its  schedules  of 
rates  and  charges,  specifies  what  those  charges  were  in  certain 
cases,  and  sets  forth  in  different  counts  instances  in  which  the 
company  demanded  and  received  sums  in  excess  of  its  schedule 
rates  for  the  parcels  carried  —  in  short,  disobeyed  the  act  of  Feb- 
ruary 4,  1887,  c.  104,  §  6,  24  Stat.  379,  380.  By  §  10  (amended 
by  act  of  June  18,  1910,  c.  309,  §  10,  36  Stat.  539,  549),  any  com- 
mon carrier  subject  to  the  pi-ovisions  of  the  act,  wilfully  doing  this 
is  guilty  of  a' misdemeanor  and  Uable  to  a  fine. 

The  objection  to  applying  §  10  to  the  defendant  has  been  indi- 
cated. It  is  confirmed  in  argument  by  the  citation  of  many  cases 
in  which  such  companies  are  treated  as  simple  partnerships,  in- 
cluding those  in  which  this  court  has  declined  to  extend  the  legal 
fiction  apphed  in  determining  jurisdiction  over  corporations  so 
as  to  cover  them.  Chapman  v.  Barney^  129  U.  S.  677.  Greai 
Southern  Fireproof  Hotel  Co.  v.  Jones,  177  U.  S.  449,  454,  456. 
Thomas  v.  Board  of  Trustees,  195  U.  S.  207.  But  the  argument  is 
met  by  the  plain  words  of  the  statute  as  it  now  stands.  For  by 
§  1  of  the  original  act  of  1887,  as  amended  by  the  act  of  June  29, 
1906,  c.  3591,  34  Stat.  584,  "The  term  'common  carrier'  as  used 
in  this  act  shall  include  express  companies  and  sleeping  car  com- 
panies."   And  thus  the  liability  of  common  carriers  created  by 

^  Here  follows  a  consideration  of  a  jurisdictional  point  arising  under  the 
Criminal  Appeals  Act  of  March  2,  1907  (34  Stat.  1246).  — Ed. 
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§  10  stands  as  if  it  read  that  express  companies  violating  §  6  should 
be  guilty  of  a  misdemeanor  and  liable  to  fine. 

It  has  been  notorious  for  many  years  that  some  of  the  great 
express  companies  are  organized  as  joint  stock  associations,  and 
the  reason  for  the  amendment  hardly  could  be  seen  unless  it  was 
intended  to  bring  those  associations  under  the  act.    As  suggested 
in  the  argument  for  the  Government,  no  one,  certainly  not  the 
defendant,  seems  to  have  doubted  that  the  statute  now  imposes 
upon  them  the  duty  to  file  schedules  of  rates.    American  Express 
Co.  V.  United  States,  212  U.  S.  522,  531.    (The  American  Express 
Company  is  a  joint  stock  association.)    But  if  it  imposes  upon 
them  the  duties  under  the  words  common  carrier  as  interpreted, 
it  is  reasonable  to  suppose  that  the  same  words  are  intended  to 
impose  upon  them  the  penalty  inflicted  on  common  carriers  in 
case  those  duties  are  not  performed.    It  is  true  that  a  dqubt  wasT 
raised  by  the  wording  of  §  10  in  the  original  act,  whether  corpora-  ) 
tions  were  indictable  under  it.    This  doubt  was  met  by  the  act  of  ) 
February  19,  1903,  c.  708,  -5  1,  32  Stat.  847.    We  do  not  perceive  J 
that  any  inference  can  be  drawn  from  this  source  in  favor  of  a  I 
construction  of  the  later  amendment  other  than  that  we  deem  the  ' 
natural  one. 

The  power  of  Congress  hardly  is  denied.  The  constitutionality 
of  the  statute  as  against  corporations  is  established,  New  York 
Central  &  Hudson  River  R.  R.  Co.  v.  United  States,  212  U.  S.  481, 
492,  and  no  reason  is  suggested  why  Congress  has  not  equal  power 
to  charyre  the  partnership  assets  with  a  liability  and  to  personify 
the  company  so  far  as  to  collect  a  fine  by  a  proceeding  against  i1 
by  the  company  name^  That  is  what  we  believe  that  Oongress 
intended  to  do.  It  is  to  be  observed  that  the  structure  of  the  com- 
pany under  the  laws  of  New  York  is  such  that  a  judgment  against 
it  binds  only  the  joint  property.  National  Bank  v.  Van  Derwerker, 
74  N.  Y.  234,  and  that  it  has  other  characteristics  of  separate 
being.  WestcoU  v.  Fargo,  61  N.  U.  542.  Matter  of  Jones,  172  N.  Y. 
575.  Hibbs  v.  Brovm,  190  N.  Y.  167.  Indeed,  Article  VIII  of 
the  constitution  of  the  State  after  providing  that  the  term  corpora- 
tions as  there  used  shall  be  construed  to  include  all  joint  stock  com- 
panies, &c.,  having  any  of  the  powers  or  privileges  of  corporations 
not  possessed  by  individuals  or  partnerships,  as  these  companies 
do.  Matter  of  Jones,  172  N.  Y.  575,  579,  goes  on  to  declare  that  all 
corporations  may  sue  and  be  sued  '  in  like  cases  as  natural  persons.' 
We  do  not  refer  to  the  law  of  New  York  in  order  to  argue  that  by 
itself  it  would  suflBice  to  make  applicable  the  principle  of  Liverpool 
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<fe  London  Life  &  Fire  Ins.  Co,  v.  Oliver,  10  Wall,  566.  We  refer 
to  it  simply  to  show  the  semi-corporate  standing  that  these  com- 
panies ahready  had  locally  as  well  as  in  the  popular  mind,  and 
thus  that  the  action  of  Congress  was  natural  and  to  be  expected, 
if  we  take  its  words  to  mean  all  that  by  construction  they  import. 

Judgment  reversed. 


SOUTHERN  PACIFIC  TERMINAL  COMPANY  v.  INTER- 
STATE COMMERCE  COMMISSION   AND  YOUNG. 
YOUNG  V.  INTERSTATE  COMMERCE  COMMISSION 

ET  AL. 

APPEALS   FBOM   THE   CIBCUIT   COUBT   OP  THE   UNITED   STATES   FOB 

THE  SOUTHEBN  DISTBICT  OF  TEXAS. 

219  U.  S.  498  (1911).  ' 

This  is  a  bill  in  equity  to  enjoin  an  order  of  the  Interstate 
Commerce  Commission  requiring  appellants  to  cease  and  desist, 
on  or  before  the  first  day  of  September,  1908  (subsequently  post- 
poned to  November  15,  1908),  and  for  a  period  of  not  less  than 
two  years  thereafter,  from  granting  and  giving  undue  preferences 
and  advantages  to  one  E.  H.  Young,  a  shipper  of  cotton  seed  prod- 
ucts at  the  port  of  Galveston,  Texas,  through  failure  to  exact 
from  him  payment  of  wharfage  charges  for  handling  cotton  seed 
cake  and  meal  over  the  wharves,  docks  and  piers  of  appellants, 
while  at  the  same  time  exacting  such  charges  from  other  shippers 
of  cotton  seed  cake  and  meal,  and  from  giving  and  allowing  him 
or  any  other  person  whomsoever,  for  his  exclusive  use,  space  on 
the  wharves  of  appellants  at  Galveston  for  use  in  the  storage  and 
handling  of  cotton  seed  cake  and  meal,  while  contemporaneously 
refusing  and  denying  similar  privileges  to  other  shippers  under 
substantially  similar  circumstances  and  conditions. 

Young  was  not  a  formal  party  before  the  Interstate  Commerce 
Commission.  However,  he  was  made  a  respondent  in  this  suit, 
and  filed  an  answer  and  cross  biU.  The  Commission  demurred 
to  both  bill  and  cross  bill,  and,  the  demurrer  being  overruled, 
answered. 

On  final  hearing  the  case  was  submitted  upon  an  agreed  state- 
ment of  facts,  and  both  bills  were  dismissed. 

The  most  important  facts  we  set  out  below  and  in  the  opinion. 
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We  refer  to  the  report  of  the  Interstate  Commerce  Commission 
for  further  details. 

The  Republic  of  Mexico  conveyed  to  one  Menard  the  property 
upon  which  the  wharves  of  the  Terminal  Company  are  situated. 
Menard  conveyed  the  property  to  the  president  and  directors  of 
the  Galveston  City  Company,  who  conveyed  it  to  Collis  P.  Hun^  ' 
tington  for  the  sum  of  $200,000,  and  it  is  recited  in  the  deed  to 
him  that  it  ''is  made  upon  the  further  Express  Covenant  and  con- 
dition as  follows:  .  .  .  when  through  and  by  means  of  such  acts 
of  Congress^  act  of  the  legislature,  and  ordinance  and  conveyance 
from  the  city  of  Galveston,  if  any,  as  may  be  required  for  the 
purpose,  .  .  .  the  right  has  been  secured  to  the  said  Collis  P. 
Huntington,  or  his  heirs  or  assigns,  to  construct  piers,  as  he  or 
they  may  from  time  to  time  determine,  .  .  .  then  and  in  that 
event  the  said  Collis  P.  Huntington,  his  heirs  or  assigns,  will  within 
six  months  thereof  commence  the  construction  of  terminal  facilities 
ux)on  the  property  ...  for  the  use  of  what  are  commonly  called 
the  Southern  Pacific  Railroad  and  Steamship  Systems." 

The  city  of  Galveston,  on  the  fourth  of  February,  1899,  passed 
an  ordinance  which  recited  the  conditions  of  Huntington's  pur- 
chase to  be  as  above  stated,  and  that  it  was  greatly  to  the  interest 
of  the  city  that  the  work  contemplated  by  him  should  be  per- 
formed, and  that  for  the  proper  utiUty  of  the  property  no  streets 
should  be  opened  through  or  across  it,  and  it  was  ordained  that 
streets,  avenues  or  alleys,  if  any,  theretofore  opened,  laid  out  or 
in  any  inanner  designated  ux)on  the  property  be  perpetually  aban- 
doned, discontinued  and  closed.    And  Huntington,  his  heirs  and 
assigns,  were  granted  the  right  perpetually  to  construct  and  main- 
tain piers  as  he  or  they  might  from  time  to  time  determine,  ''and 
to  maintain  ux)on  the  property  terminal  facilities  for  the  use  of 
what  are  commonly  caUed  the  Southern  Pacific  Railroad  and 
Steamship  Systems,  their  successors  or  assigns."    It  was  provided  1 
that  if  Huntington  should  ''charge  wharfage  for  the  use  of  such  I 
piers  and  other  facilities  upon  said  property,  except  so  far  as  wharf  i 
service"  might  be  covered  by  the  freight  rate,  all  such  wharfage  | 
should  be  subject  to  the  regulation  of  the  railroad  commission  of  I 
Texas.    And  it  was  recited  that  it  was  greatly  for  the  public  in- 
terest that  the  property  "should  be  developed  for  shipping  and 
transportation  purposes,  and  that  the  shipping  facilities  of  the 
port  of  Galveston  should  be  thereby  improved  and  enlarged  in 
order  to  better  accommodate  the  commerce  of  the  port  and 
State.  .  .  ." 
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The  ordinance  was  ratified  by  an  act  of  the  legislature  approved 
May  1,  1899.  The  act  set  out  the  ordinance  in  full  and  relin- 
quished to  Huntington  the  title  and  claim  of  the  State  to  -the 
property  upon  the  conditions  expressed  in  the  ordinance  and,  in 
addition  to  subjecting  the  wharfage  charges  to  regulation  by  the 
railroad  commission,  required  an  annual  report  to  that  body. 
And  it  was  provided  "that  the  system  of  railroad  tracks"  which 
might  be  constructed  by  Huntington  on  the  property  should 
connect  with  the  track  of  any  railroad  company  which  might  be 
built  to  the  property,  at  a  place  designated;  and,  further,  that 
there  should  be  no  consoUdation  of  the  property,-or  the  stock 
or  franchise  of  any  corporation  which  might  own  or  control  the 
same,  with  the  Galveston  Wharf  Company  or  any  other  wharf 
company  by  which  the  "wharf  or  other  terminal  charges  should 
'be  fixed,"  and  that  "no  charter  formed  for  the  use,  operation 
and  management  of  the  property"  should  be  granted  without 
containing  the  section  providing  as  above. 

Huntington  performed  the  conditions  expressed  in  the  con- 
veyance and  in  the  ordinance  and  the  act  of  the  legislature. 

The  Southern  Pacific  Terminal  Company  is  a  Texas  corporation, 
organized  in  1901  to  construct  and  maintain  wharves  and  docks 
for  the  accommodation  of  all  kinds  of  vessels,  "and  to  avail  of, 
use  and  enjoy  the  properties,  rights,  privileges  and  franchises 
granted  and  described  and  referred  to  in  the  act  of  the  l^slature 
of  the  State  of  Texas  of  May'  1,  1899,  ratifying  the  ordinance 
of  the  city  of  Galveston,  and  to  construct  and  maintain  upon  the 
property  terminal  facilities  for  the  use  of  what  are  commonly 
called  the  Southern  Pacific  Railroad  and  Steamship  Systems." 

At  the  time  of  the  incorporation  of  the  Terminal  Company 
the  following  were  conmionly  referred  to  as  the  Southern  Pacific 
Railroad  and  Steamship  Systems:  the  line  of  steamships  owned 
by  the  Southern  Pacific  Company,  running  from  New  York  to 
Galveston  and  New  Orleans,  and  also  running  from  and  between 
the  latter  city  and  Havana;  Morgan's  Louisiana  and  Texas  Rail- 
road and  Steamship  Company;  the  Louisiana  Western  Railroad, 
which  leads  from  New  Orleans  to  the  Sabine  River;  the  Texas 
and  New  Orleans  Railroad,  leading  from  that  river  to  the  city  of 
Houston;  the  Galveston,  Harrisburg  and  San  Antonio  Railway, 
and  the  railroads  in  which  the  Southern  Pacific  Company  owns 
stock,  extending  from  the  connection  of  the  latter  in  El  Paso  at 
the  Rio  Grande  River  to  San  Francisco.  Each  of  the  railways 
was  incorporated  as  a  separate  and  distinct  railway  and  has  its 
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own  officers  and  board  of  directors,  but  the  Southern  Pacific 
Company  owns  ninety-nine  per  cent  of  their  stock  and  the  same 
per  cent  of  the  stock  of  the  iTerminal  Company.  The  two  latter 
companies  have  the  same  president,  and  the  Galveston,  Harris- 
burg  and  San  Antonio  Railway  Company  and  the  Terminal 
Company  have  the  same  general  manager. 

Import  and  export  traffic  passing  through  Galveston  passes 
over  the  wharves  of  the  Terminal  Company,  and  the  only  track 
facilities  for  such  traffic  are  those  owned  by  the  Terminal  Com- 
pany on  its  own  lands.  And  the  Galveston,  Harrisburg  and  San 
Antonio  Bailway  is  the  only  railway  having  ph3rsical  connection 
with  the  tracks  of  the  Terminal  Company,  and  it  does  all  of  the 
switching  to  and  from  the  tracks  of  the  Terminal  Company, 
charging  $1.75  per  car.  The  latter  company  receives  a  trackage 
charge  of  50  cents  per  car. 

.  The  Terminal  Company  owns  no  cars  or  locomotives  and  issues 
no  bills  of  lading.  It  owns  no  stock  in  any  of  the  railroads  or  cor- 
porations in  which  the  Southern  Pacific  owns  stock.  It  carries  on 
a  wharfage  business  and  publishes  a  schedule  of  charges  for  such 
business,  which,  however,  is  not  filed  with  the  Interstate  Com- 
merce ^Commission,  its  charge  being  twenty  cents  per  ton  on 
cotton  seed  meal  and  cake  passing  over  its  docks,  and  is  shown 
as  wharfage  charge  in  the  tariffs  of  the  ^Galveston,  Harrisburg 
and  San  Antonio  Railway  Company  and  all  other  railways  enter- 
ing Galveston.  Such  tariffs  do  not  show  that  any  exception  is 
made  as  to  the  docks  occupied  by  E.  H.  Young  as  hereinafter 
shown,  but  as  a  fact  the  wharfage  charge  is  not  imposed  by  the 
Terminal  Company  on  the  cotton  seed  meal  and  cake  handled 
over  the  dock  of  E.  H.  Young  other  than  as  the  same  may  be 
included  in  the  general  lease  or  contract  price  fixed  as  hereinafter 
indicated. 

The  Terminal  Company  was  a  party  to  numerous  circulars 
issued  by  the  Southern  Pacific  Companies,  known  as  the  "Sunset 
Route,"  so  termed,  principally  for  advertising  purposes.  The 
circular  of  May  24,  1907,  shows  terminal  charges  (other  than 
storage  and  switching).  At  the  x)ort  of  Galveston  the  circulars 
show  a  charge  of  one  cent  per  100  pounds  on  cotton  seed  cake 
and  meal. 

The  Terminal  Company  has  on  its  property  two  piers,  known 
as  pier  "A"  and  pier  "B,"  and  has  erected  on  them  all  facilities 
for  handling  imx)orted  and  exported  freight,  and  all  freight  which 
may  come  to  or  pass  over  its  wharves,  and  it  has  abundant  land 
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under  water  upon  which  to  erect  other  piers  if  they  should  become 
necessary. 

It  charges  a  fixed  wharfage  for  all  freight  passing  over  its  piers 
to  or  from  vessels  berthed  thereat.  The  Galveston  Wharf  Com- 
pany affords  similar  public  wharfage  facilities  at  the  port  of  Galves- 
ton, having  a  number  of  piers.  If  the  facilities  of  the  Galveston 
Wharf  Company  should  be  destroyed  those  of  the  Terminal  Com- 
pany would  become  inadequate  for  handling  the  import  and  export 
and  coastwise  business.  Ships  to  and  from  foreign  ports,  and 
coastwise  ships  other  than  those  of  the  Southern  Pacific  Company, 
berth  at  piers  "A''  and  "B,"  and  there  receive  and  deliver  freight, 
and  at  these  piers  the  Terminal  Company  carries  on  its  general 
wharfage  business. 

In  the  building  of  pier  "B"  it  was  necessary  to  dredge  a  slip 
west  of  it,  where  ships  Qould  berth,  and  in  order  that  the  soil, 
through  the  action  of  storm  and  wave,  should  not  drift  into  the 
slip,  a  bulkhead  was  built.  To  the  westward  of  the  slip  the  lands 
of  the  Terminal  Company  were  lying  idle  and  useless,  they  not 
being  needed  by  it,  and  in  pursuance  of  negotiations  with  Young 
the  company  proceeded  to  construct  a  pier,  known  as  pier  "C," 
for  the  use  of  Young,  and  to  erect  thereon  a  warehouse,  shed  and 
platform  for  his  use,  the  original  construction  and  subsequent 
enlargement  of  which  oost  the  company  about  $65,000.  At  this 
time  the  pier  is  300  feet  wide  at  its  widest  part  and  about  1,400 
feet  in  length. 

The  negotiations  terminated  in  a  lease  under  which  Young  is 
to  pay  the  Terminal  Company  a  yearly  rental  of  $15,000,  payable 
monthly  from  the  first  day  of  November,  1906.  And  he  agrees 
that  he  will  route  all  shipments  of  cotton  seed  and  cotton  seed 
products  purchased  or  shipped  by  him  "over  the  lines  of  said 
Terminal  Company  and  its  connections,  according  to  the  instruc- 
tions of  said  Terminal  Company  from  time  to  time,"  and  that 
he  will  insist  upon  and  enforce  such  routing,  except  where  the 
enforcement  will  prevent  him  from  purchasing  such  products  or 
from  obtaining  shipments  which  will  be  r6ady  to  move  immedi- 
ately and  for  which  cars  cannot  be  procured  for  the  routing  re- 
quired. It  is  provided,  however,  that  Young  shall  not  be  bound 
by  these  provisions  if  the  rates  be  not  equal  to  or  lower  than 
those  of  other  competing  lines  or  the  service  be  not  as  adequate, 
but  notice  is  to  be  given  of  such  lower  rates  and  service  and  an 
option  to  meet  them. 

The  business  of  Young  is  that  of  a  merchant  and  manufacturer, 
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engaged  in  buying,  selling  and  converting  cotton  seed  cake  and 
meal  for  his  own  account.  He  took  possession  of  pier  **G''  and 
the  improvements  erected  thereon  by  the  Terminal  Company 
under  his  contract  with  the  latter  company,  paying  the  price 
stipulated  in  the  contract,  and  has  placed  thereon  cake,  sacking 
and  grinding  machines,  representing  an  investment  of  $50,000. 
Young's  business  consists  in  buying  cotton  seed  cake  in  the  interior, 
shipping  it  to  himself  by  carloads  at  pier  "C,"  there  grinding  it 
into  meal,  sacking  it  and  loading  it  into  steamships  berthed  at 
pier  "C"  for  export. 

All  cotton  seed  meal  cake  passing  over  piers  "A"  and  "B" 
pays  a  wharfage  of  20  cents  per  short  ton.  Young  pays  no  wharf- 
age or  storage  charge  other  than  as  the  same  may  be* included  in 
the  rental  of  $15,000  per  year.  If  any  exporter  handles  cotton 
seed  meal  or  cake  over  pier  "C"  the  wharfage  of  20  cents  per  ton 
is  paid  by  him  to  Young. 

Yoimg  has  certain  advantages  by  reason  of  his  contract  with 
the  Terminal  Company,  which  are  enumerated  in  the  agreed 
statement  of  facts  and  the  result  of  which  is  stated  as  follows: 
''He  makes  a  sum  equal  to  30  or  40  cents  per  ton  more  than  he 
would  receive  if  he  handled  his  export  product  under  methods  in 
existence  before  he  established  his  plant  on  pier  *C'  and  adopted 
the  method  of  business  he  follows.  This  30  to  40  cents  |)er  ton  is 
in  addition  to  the  ordinary  buying  and  selling  profit.''  He  at 
times  pays  more  for  cotton  seed  cake  than  his  competitors  can 
afford  to  pay,  and  at  times  he  can  undersell  them  in  European 
markets,  and  since  he  commenced  business  some  of  the  exporters 
who  were  engaged  in  business  when  he  commenced  have  ceased 
exporting.  A  comparison  of  his  business  with  that  of  all  other 
exporters  of  cotton  seed  cake  shows  that  from  September  1,  1906, 
to  September  1,  1907,  he  exported  105,000  tons  of  cotton  seed 
cake  and  about  the  same  amount  of  cotton  seed  meal;  they, 
50,000  tons  of  both  products. 

"Some  of  the  cotton  seed  cake  producers  at  interior  mills  in 
the  State  complain  that  Young  is  able  to  dominate  the  Texas 
market,  and  that  his  method  of  conducting  business  at  Galveston 
enables  him  to  command  the  foreign  trade  and  may  become  a 
detriment  to  the  cotton  seed  cake  and  meal  industry,  in  that 
Young  in\ght  acquire  a  monopoly.  Others  entertain  a  contrary 
opinion.  They  all  agree  that  if  there  was  a  general  establishment 
of  plants  in  Galveston,  so  that  a  monopoly  could  not  be  acquired, 
it  would  be  of  great  benefit  to  the  cotton  seed  industry. 


134         SCOPE  OF  THE  COMMERCE  REGULATED  BT  THE  ACT 

"On  the  present  constructed  docks  of  the  Galveston  Wharf 
Company  and  the  Termmal  Company,  with  the  structures  as  now 
located  thereon,  there  is  not  space  enough  to  furnish  all  exporters 
doing  business  at  Galveston  with  space  for  erecting  machinery 
and  handling  export  business  in  the  same  manner  as  is  done  by 
Young." 

This  proceeding  was  instituted  September  11,  1907,  by  Carl 
Eichenberg,  an  exporter  of  cotton  seed  and  its  products  from  the 
port  of  Galveston,  by  filing  his  complaint  or  petition  before  the 
Interstate  Commerce  Commission  against  the  Southern  Pacific 
Company  and  the  Terminal  Company,  complaining  that  the  com- 
panies, by  the  arrangement  with  Young,  were  violating  §  3  of  the 
act  to  regulate  commerce,  by  giving  him  an  undue  and  unreason- 
able preference  and  advantage  over  his  competitors. 

By  order  of  the  Commission  the  Galveston,  Harrisburg  and 
San  Antonio  Railway  Company  and  other  railroad  companies 
entering  Galveston  were  made  parties  defendant. 

Answers  were  filed  and  full  hearing  was  had  by  the  Commission, 
which  on  June  24, 1908,  made  its  report  and  order. 

No  rehearing  was  asked  by  defendant  before  the  Interstate 
Commerce  Commission.  Young  was  not  made  a  party  to  the 
proceedings  before  the  Commission,  but  he  appeared  and  testified 
as  a  witness  for  the  Terminal  Company,  and  his  counsel  was  pres- 
ent at  the  hearing  when  the  testimony  was  taken  and  engaged  in 
the  examination  of  witnesses.  Young  was  also  present  when  the 
case  was  argued  and  submitted. 

Mr.  Maxwell  EvartSj  with  whom  Mr.  F.  C.  DiUard  and  Mr.  H, 
M.  Garwood  were  on  the  brief,  for  appellants. 

Mr.  Wade  H.  Ellis  and  Mr.  Luther  M.  Walter  for  appellee,  the 
Interstate  Commerce  Commission. 

Mr.  Justice  McKenna,  after  stating  the  facts  as  above,  deliv- 
(ered  the  opinion  of  the  court.  .  .  . 

Four  errors  are  assigned  in  the  action  of  the  Circuit- Court  in 
dismissing  the  bill  of  complaint.  (1)  The  Interstate  Commerce 
Commission  had  no  jurisdiction  over  the  Terminal  Company,  it 
not  being  a  common  carrier,  and  therefore  not  subject  to  the  act 
to  regulate  commerce.^  (2)  The  Commission  had  no  power  or 
authority  to  declare  the  lease  to  Young  illegal.     (3)  The  lease 

^  Only  the  part  of  the  opinion  relating  to  this  point  is  printed  here. 
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does  not  constitute  an  unlawful  or  undue  preference  or  advantage 
within  the  meaning  of  the  act  to  regulate  commerce.  (4)  The 
Commission  by  its  order  assumed  to  control  mtrastate  and  foreign 
commerce,  not  subject  to  the  act  to  regulate  commerce. 

Two  facts  are  prominent  in  the  case,  that  the  piers  of  the  Ter- 
minal Company  are  facilities  of  import  and  export  traffic  at  the 
port  of  Galveston  and  that  the  arrangement  of  the  Terminal 
Company  with  Young  has  enabled  him  to  largely  and  rapidly 
increase  his  business  until  his  exports  of  cotton  seed  products  are 
more  than  twice  those  of  all  other  competitors,  that  he  derives 
therefrom  30  to  40  cents  per  ton  over  the  ordinary  buying  and 
selling  profit,  and  that  some  who  were  bis  competitors  have  ceased 
to  export.  A  direct  advantage  to  Young  is  manifest.  A  direct 
detriment  to  other  exporters  is  equally  manifest. 

The  situation  challenges  attention.  Appellants  find  in  it  noth- 
ing but  the  natural  and  legal  result  of  the  sagacity  which  could 
see  an  opi)ortunity  for  profit  and  the  enterprise  which  could  avail 
of  it.  It  was  the  simple  matter  on  the  part  of  Youngs  it  is  con- 
tended, of  bringing  his  business  to  the  ship's  side  and  cutting  out 
intervening  expenses.  And  it  is  said  that  the  Terminal  Company 
had  an  equally  lawful  inducement.  It  had  an  idle  property,  it  is 
contended,  over  which  it  had  absolute  control  and  which  it  turned 
to  use  and  profit  by  the  arrangement  with  Young.  And  this,  it 
is  insisted,  was  a  simple  exercise  of  ownership.  If  the  elements 
of  the  controversy  are  correctly  stated,  the  justification  may  be 
considered  as  made  out. 

Appellants  make  much  of  their  title  and,  assuming  it  to  be 
absolute,  assert  the  right  to  an  unrestrained  use  of  the  property. 
But  the  assertion  overlooks  or  underestimates  the  condition  ex- 
pressed in  the  deed  to  Huntington,  that  from  bis  estate  to  the 
Terminal  Company,  in  the  ordinance  of  the  city  of  Galveston, 
and  in  the  act  of  the  legislature  of  the  State  of  Texas.    The  condi^ 
tion  expressed  in  all  of  them  was  that  terminal  facilities  should  be  I 
constructed  upon  the  property  for  the  use  of  the  Southern  Paci^^ 
Railroad  and  Steamship  Systems.    The  act  of  the  legislature] 
declared  that  the  property  "should  be  developed  for  shipping! 
and  transportation  purposes,  and  that  the  shipping  facilities  at 
the  port  of  Galveston  should  be  thereby  improved  and  enlarged^ 
in  order  to  better  accommodate  the  commerce  of  the  port  and  of 
the  State."    And  wharfage  charges,  except  so  far  as  they  should 
be  covered  by  the  freight  rates,  should  be  subject  to  regulation 
by  the  railroad  commission  of  the  State. 
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It  is  clear,  therefore,  that  it  was  the  purpose  of  the  ordinance 
and  of  the  act  confirming  it  t^  RPfiiirft  shipping  facilities  for  the 
city,  open  topublic  use,  and  necessarily  so,  for  the  property  was 
to  be  the  terminal  of  a  railroad  and  steamship  system.  It  may 
be,  as  it  is  contended,  that  there  was  no  necessity  for  the  ordi- 
nance, "except  for  the  purpose  of  a  valid  relinquishment  of  the 
municipal  right,  often  asserted  by  it,  of  opening  streets  through 
the  bay  front  property  and  constructing  wharves  thereon."  The 
relinquishment  was  treated  as  valuable  and  Huntington  pledged 
the  property  to  a  public  use  as  a  consideration  for  it.  And,  as  we 
have  said,  such  use  was  also  a  condition  expressed  in  the  act  of 
the  legislature.  It  was  not  discharged  by  the  expenditure  of 
$150,000  and  the  erection  of  wharves  by  Huntington,  as  seems  to 
be  the  contention. 

The  case  has  no  likeness  whatever  to  LouisviUe  &c.  R,  R.  Co. 
V.  West  Coast  Co,,  198  U.  S.  483.  In  the  latter  case  there  was  no 
discrimination  against  the  West  Coast  Company  by  the  railroad 
company  or  a  preference  given  to  any  person.  The  West  Coast 
Company  had  the  same  privilege  of  using  the  wharves  of  the 
railroad  company  as  other  shippers  were  given.  It  asserted  other 
privileges.  It  asserted  the  privilege  of  using  the  wharf  for  the 
purpose  of  transferring  goods  into  vessels  which  it  might  arrange 
to  take  them;  in  other  words,  not  into  the  vessels  of  the  railroad 
company  or  into  those  with  which  it  had  traffic  agreements. 
And  we  said,  through  Mr.  Justice  Peckham,  "In  brief,  the  fact 
seems  to  be  that  the  only  complaint  of  the  plaintiff  (West  Coast 
Company)  is  that  the  defendant  (the  railroad  company)  will  not 
permit  competing  vessels  to  make  use  of  its  wharf  for  the  purpose 
of  such  competition." 

It  is  true  that  there  was  a  contention  that  the  wharf  was  a 
public  one,  but  the  contention  was  based  only  on  the  fact  that 
the  wharf  was  built  at  the  foot  of  a  public  street  by  authority 
from  the  city  of  Pensacola  and  the  State  of  Florida.  That  fact 
alone  was  not  considered  sufficient  to  support  the  contention. 
And  it  was  said,  "The  city  or  State  authorities  in  granting  the 
right  to  erect  such  facilities  might,  of  course,  have  attached  such 
conditions  as  they  thought  wise,  but  in  their  absence  neither  the 
pubUc  nor  this  plaintiff,  as  the  owner  of.  goods,  would  have  the 
right,  on  this  state  of  facts,  to  go  to  the  wharf  with  vessels  for 
the  purpose  of  continuing  transportation  of  goods  in  competition 
with  defendant."  It  is  true  it  was  said  that  the  railroad  company 
never  became  a  common  carrier  as  to  the  wharf,  in  the  sense  that 
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it  was  bound  to  accord  to  the  public  or  to  the  West  Coast  Com- 
pany the  right  to  use  it  upon  payment  of  compensation.  But  it 
was  added  that  the  railroad  company  would  be  bound  to  carry 
the  West  Coast  Company's  goods  on  the  rails  which  led  to  the 
wharf,  for  the  same  purpose  and  upon  the  same  terms  that  it  did 
for  others,  viz.,  in  order  that  it  might  itself,  or  through  others  it 
had  contracted  with,  forward  the  goods  beyond  its  own  line.  And 
it  was  further  said  that  the  West  Coast  Company  demanded  more 
than  this;  it  demanded  that  the  railroad  company  should  carry 
its  goods  in  order  that  it  might  itself  forward  them  by  vessels 
of  its  own  selection,  and  that  the  railroad  company  should  sur- 
render possession  of  enough  of  its  wharf  to  enable  the  other  com- 
pany to  do  so. 

Nor  is  Weems  Steamboat  Company  v.  People^s  Company,  214 
U.  S.  344,  appUcable  to  the  pending  controversy.  The  contest 
there  was  between  two  independent  lines  of  steamboats,  the  one 
claiming  a  right  to  use  the  wharves  of  the  other,  on  the  ground 
that  the  wharves  had  been  dedicated  to  the  public.  The  fact 
was  found  adversely  to  the  contention,  and  the  claim  of  right  to 
the  use  of  the  wharves  denied.  A  review  of  the  reasoning  of  the 
court  is  unnecessary.  There  is  great  difference  between  compet- 
ing carriers  claiming  the  right  to  use  the  facilities  of  one  another 
and  the  patrons  of  the  same  carrier  contending  for  equality  of 
treatment.  In  stating  this  we  assume  that  the  wharves  in  the 
pending  case  are  the  instruments  of  a  common  carrier.  This  is, 
however,  denied,  and  it  is  asserted  that  the  Terminal  Company 
is  purely  a  wharfage  company,  and  "has  no  power  under  its 
charter  to  act  as  a  common  carrier."  The  contention  is  based 
on  a  partial  view  of  the  conditions.  The  Terminal  Company  was 
incorporated  to  execute  the  purposes  expressed  in  the  act  of  the 
legislature  of  the  State  of  'lexas,  that  is,  to  construct  terminal 
facilities  for  the  Southern  Pacific  Railroad  and  Steamship  Sys- 
tems, and  to  accommodate  the  export  and  import  traffic  at  Galves- 
ton;  and,  necessarilyTl^  instrumentahties  of  such  traffic,  wharves 
and  piers  are  as  essential  as  steamships  m^  ranmnYlg^  and  are,  in 
fact,  as  they  were  intended  to  be  by  the  charter  of  their  authori- 

• 

zation,  parts  of  a  system.  The  only  track  facilities  for  movement 
of  cars  to  or  from  the  ships,  from  or  to  the  tracks  of  the  Southern 
Pacific  Railways,  are  on  the  Terminal  Company's  lands,  and  are 
owned  by  it.    To  these  tracks  the  Galveston,  Harrisburg  and 

I  San  Antonio  Railway  switches  cars  for  other  railroads,  charging 
$1.75  per  car,  and  the  Terminal  Company  receives  a  trackage 
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charge  of  50  cents  per  car.  It  is  true  that  the  Terminal  Company 
does  a  wharfage  business  and  publishes  a  schedule  of  its  charges, 
which,  while  not  filed  with  the  Interstate  Commerce  Commission, 
shows  a  charge  of  20  cents  a  ton  on  cotton  seed  cake  and  meal, 
and  this  appears  as  a  wharfage  charge  in  the  tariffs  of  the  Galves- 
ton, Harrisburg  and  San  Antonio  Railway  Company  and  other 
railways  entering  the  city  of  Galveston.  And,  besides,  the  Ter- 
minal Company  was  a  party  to  numerous  circulars  issued  by  the 
Southern  Pacific  Railway  Company,  and  that  effective  May  23, 
1905,  was  filed  with  the  Interstate  Commerce  Commission.  These 
circulars  gave  terminal  charges  at  the  port  of  Galveston.  The 
charge  on  cotton  seed  meal  and  cake  was  given  at  1  cent  per  100 
pounds.  Shipments  on  through  bills  of  lading  include  in  the 
freight  rate  the  wharfage  charge. 

Another  and  important  fact  is  the  control  of  the  properties  by 
the  Southern  Pacific  Company  through  stock  ownership.  There 
is  a  separation  of  the  companies  if  we  regard  only  their  charters; 
there  is  a  union  of  them  if  we  r^ard  their  control  and  operation 
through  the  Southern  Pacific  Company.  This  control  and  opera- 
tion are  the  imx)ortant  facts  to  shippers.  It  is  of  no  consequence 
\  that  by  mere  charter  declaration  the  Terminal  Company  is  a 

I  wharfage  company  or  the  Southern  Pacific  a  holding  company. 

^yerbal  declarations  cannot  alter  the  facts.  The  control  and  oper- 
ation  of  the  Southern  Pacifjp.  r^pipftny  n|  thp.  railroadg^and  the 
Terminal  Company  have  united  them  into  a  systcm^fjEhjch  all 
are  necessary  parts,  the  Terminal  Company  as  welLas  the  j:^lroad 
com^mes.    As  said  by  the  Interstate  Commerce  Conmiission, 

ed  to  furnish  terminal  facUr 


**the  Terminal  Company  was  ori 
ities  for  tne  system  ^t  thfe  port  of  Galvestmi,"  and  it  is  further 
said  that  ''through  shipments  on  the  railroad  lines  from  and  to 
points  in  different  States  of  the  Union  pass  and  repass  over  the 
docks  of  the  Terminal  Company.  It  forms  a  link  in  this  chain 
of  transportation.  It  is  necessary  to  complete  the  avenue  through 
which  move  shipments  over  these  lines  owned  by  a  single  cor- 
poration." And  this  unity  of  the  railroad's  lines  and  the  terminal 
facilities  is  recognized  in  the  lease  to  Young.  By  it  he  agrees  to 
route  all  of  his  shipments  over  "the  lines  of  the  Terminal  Com- 
pany and  its  connections,  according  to  the  instructions  of  said 
Terminal  Company  from  time  to  time."  And  provision  is  made 
against  the  possibility  of  other  lines  bidding  for  the  traffic  by 
lower  rates.  In  such  event  he  must  give  notice  to  the  Terminal 
Company  and  give  it  "the  option  of  meeting  such  proposed  rates," 
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and  if  the  company  "elects  to  do  so,"  then  he  "shall  not  divert 
such  shipments,  but  shall  abide  by  the  provisions"  of  bis  agree- 
ment. '  And  surely  a  system  so  constituted  and  used  as  an  instru^ 
ment  of  interstate  commerce  may  not  escape  regulation  as  such  / 
because  one  of  its  constituents  is  a  wharfage  company  and  its  j 
dominating  power  a  holding  company.    As  well  said  by  the 
Interstate  Commerce  Commission,  "a  corporation  such  as  this 
Terminal  Company,  which  has  'competing  lines/  should  not  be 
permitted  to  defeat  the  jurisdiction  of  this  Commission  by  showing 

that  it  is  not  in  fact  owned  by  any  railroad  company The 

Terminal  Company  is  part  and  parcel  of  the  system  engaged  in 
the  transportation  of  commerce,  and  to  the  extent  that  such 
commerce  is  interstate  the  Commission  has  jurisdiction  to  super-  ■ 
vise  and  control  it  within  statutory  limits.  To  hold  otherwise  U 
would  in  effect  permit  carriers  generally,  through  the  organization  I 
of  separate  corporations,  to  exempt  all  of  their  terminals  from|| 
our  regulating  authority." 

•The  reasoning  of  the  Commission  is  justified  by  the  statute. 
It  includes  in  the  term  "railroad"  "all  bridges  and  ferries  used  or 
operated  in  connection  with  any  railroad,  and  also  all  the  road 
in  use  by  any  corporation  operating  a  railroad,  whether  owned 
or  operated  under  a  contract,  agreement,  or  lease,  and  shall  also 
include  all  switches,  spurs,  tracks,  and  terminal  facilities  of  every 
kind  used  or  necessary  in  the  transportation  of  the  persons  or 
property  designated  herein,  and  also  ail  freight  depots,  yards,  and 
grounds  used  or  ngg^ary  in  the  transportatinn  or  ^^^l|vftry  nf  any 
of  said  property." 

The  property  of  the  Terminal  Company  is  "necessary  in  the 
transx)ortation  or  delivery"  of  the  interstate  and  foreign  freight 
transported  by  the  lines  of  the  Southern  Pacific  system.  It  is 
the  only  terminal  for  freight  moving  over  the  lines  of  such  system, 
the  rails  of  one  of  those  lines,  the  Galveston,  Harrisburg  and  San 
Antonio  Railway  Company,  connecting  with  tracks  upon  the 
docks  of  the  Terminal  Company.  That  the  latter  collects  a  track- 
age charge  from  the  former  and  it  a  switching  charge  from  the 
Terminal  Company  are,  to  quote  the  Commission,  "but  incidents 
of  the  separate  corporations." 

In  opposition  to  these  views  appellants  urge  the  legal  individu- 
ality of  the  different  railroads  and  the  Terminal  Company  and 
cite  cases  which  establish,  it  is  contended,  that  stock  ownership 
simply  or  through  a  holding  company  does  not  identify  them. 
We  are  not  concerned  to  combat  the  proposition.    The  record 
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does  not  present  a  case  of  stock  ownership  merely  or  of  a  holding 
company  which  was  content  to  hold.  It  presents  a  case,  as  we 
have  already  said,  of  one  actively  managing  and  uniting  the  rail- 
roads and  the  Terminal  Company  into  an  organized  system. 
And  it  is  with  the  system  that  the  law  must  deal,  not  with  its 
elements.  Such  elements  may,  indeed,  be  regarded  from  some 
standpoints  as  legal  entities;  may  have,  in  a  sense,  separate  cor- 
porate operation;  but  they  are  directed  by  the  same  paramount 
and  combining  power  and  made  single  by  it.  In  all  transactions 
it  is  treated  as  single.  In  the  ordinance  of  the  city 'of  Galveston, 
in  the  act  of  1899,  of  the  legislature  of  the  State,  and  in  public 
circulars  and  in  the  lease  of  Young,  it  is  the  system  which  is  dealt 
with  and  not  its  separate  links.  And,  we  have  seen,  the  terminal 
facilities  which  the  Terminal  Company  was  authorized  to  main- 
tain were  for  the  system,  not  for  the  corporate  elements  considered 
separately.  ♦.  .  .  Decree  affirmed. 


3.   Services  and  Properties  Affected. 

GRAIN  ELEVATION  ALLOWANCES  AT  ST.  LOUIS,  MO., 

AND  EAST  ST.  LOUIS,  ILL. 

30  1.  C.  C.  696  (1914). 

A.  P.  Humburg  and  F,  H,  Law  for  Illinois  Central  Railroad 
Company. 

E.  D,  Mohr  for  Louisville  &  Nashville  Railroad  Company. 

Charles  Rippin  and  H.  J,  Hauaner  for  Merchants'  Exchange  of 
St.  Louis. 

Report  of  the  Commission. 

McChord,  Commissioner: 

The  withdrawal  by  the  Louisville  &  Nashville  Railroad  Com- 
pany, effective  November  25,  1913,  of  an  elevation  allowance  of 
i  cent  per  bushel  on  grain  at  St.  Louis,  Mo.,  and  East  St.  Louis, 
111.,  when  destined  to  Evansville,  Ind.,  was  protested  by  the  Mer- 
chants' Exchange  of  St.  Louis.  Included  in  the  order  of  suspen- 
sion was  the  tariff  of  the  Illinois  Central  Railroad,  providing 
cancellation  similar  to  that  of  the  Louisville  &  Nashville.  The 
schedules  in  question  are  designated  Louisville  &  Nashville  Rail- 
road Company,  third  revised,  page  338,  of  I.  C.  C.  No.  A-12658, 
and  Illinois  Central  Railroad  Company  (Northern  and  Western 
lines),  seventh  revised,  page  117,  of  I.  C.  C.  No.  A-^213. 
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The  line  of  the  Illinois  Central  Railroad  from  East  St.  Louis  to 
Evansville  is  very  indirect,  and  little  grain  moves  via  that  route. 
The  elevation  allowance  when  made  is  adjusted  by  claim.  That 
the  allowance,  so  far  as  the  Illinois  Central  is  concerned,  is  of  no 
moment  is  evidenced  by  the  fact  that  no  claim  was  made  for  eleva- 
tion on  Evansville  business  during  the  year  1913. 

There  is  dispute  as  to  the  origin  of  the  allowance  by  the  Louis- 
ville &  Nashville  Railroad  on  Evansville  grain.  It  is  the  claim  of 
that  respondent  that  it  was  first  made  as  the  result  of  the  action 
of  certain  lines  operating  from  East  St.  Louis,  III.,  to  points  in 
central  freight  association  territory  in  publishing  the  allowance  on 
all  grain  destined  to  points  east  of  the  Indiana-Illinois  state  line. 
These  lines,  having  circuitous  routes  to  the  Ohio  River  crossings, 
did  not  maintain  proportional  rates  to  those  points,  and  could  not 
compete  for  the  business.  The  tariffs  of  the  direct  lines,  which 
provided  proportional  rates  from  St.  Louis  and  East  St.  Louis  to 
Louisville  and  Cincinnati,  contained  notes  that  on  shipments 
handled  under  the  proportional  rates  no  elevation  allowance  would 
be  made.  The  notation  was  omitted  as  to  Evansville.  It  is  not 
disclosed  why,  although  it  is  stated  that  the  same  reasons  govern- 
ing the  action  as  to  Louisville  and  Cincinnati,  viz,  the  low  propor- 
tional rates,  would  justify  a  similar  exception  as  to  Evansville. 
The  effect  of  this  is  that  with  the  exception  of  Evansville  no  ele- 
vation allowance  is  made  at  St.  Louis  and  East  St.  Louis  on  grain 
moving  to  Ohio  River  crossings,  for  the  reason  that  all  grain  thus 
handled  moves  on  proportional  rates.  The  proportional  rate  from 
St.  Louis  to  Evansville  is  5  cents,  and  from  East  St.  Louis  4  cents. 
The  rate  from  East  St.  Louis  to  Evansville  does  not  except  switch- 
ing absorption  or  elevation  allowance  at  East  St.  Louis.  The 
proportional  rate  to  Louisville  excepts  both. 

The  Supreme  Court  has  held  that  elevation  is  a  part  of  trans- 
portation  which  the  railroad  is  required  to  furnish  under  the  first 
section  of  the  act.  This  has  been  interpreted  to  mean  such  eleva- 
tion as  is  a  legitimate  and  necessary  part  of  transportation  as 
distinguished  from  commercial  elevation;  that  a  railroad  may 
employ  the  owner  of  an  elevator  to  perform  a  part  of  the  trans- 
portation service  which  is  incumbent  upon  the  railroad,  pa3dng  a 
reasonable  compensation  therefor.  Applied  to  the  present  investi- 
gation, we  have  to  determine  whether  elevation  at  St.  Louis  and 
East  St.  Louis  is  a  necessary  incident  to  the  handling  of  grain 
from  the  field  to  Evansville.  It  does  not  appear  that  it  is.  The 
east  side  lines  are  desirous  of  handling  the  shipments  in  foreign 
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equipment.  Transfer  at  St.  Louis  is  not  necessary  to  secure  cor- 
rect weights,  which  can  be  satisfactorily  determined  at  the  elevator 
at  Evansville  or  on  the  scales  of  the  east  side  lines.  The  testimony 
is  that  comparatively  few  cars  are  not  loaded  to  their  capacity. 
The  evidence  seems  to  support  the  contention  of  respondent  that 
none  of  the  reasons  in  which  the  elevation  allowance  had  its  begin- 
ning obtain  with  respect  to  St.  Louis  and  East  St.  Louis  on  busi- 
ness destined  to  Evansville,  Ind.  Having  regard  for  the  short 
distance  which  the  traffic  is  hauled  by  the  east  side  line,  165 
miles  from  St.  Louis  and  162  miles  from  East  St.  Louis,  the  record 
establishes  lack  of  transportation  necessity  for  elevation  at  the 
places,  named.  .  .  . 
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232U.  8.199(1914). 

In  1909,  Associations,  representing  California  fruit-growers, 
filed  with  the  Commerce  Conunission  complaints  against  numer- 
ous railroad  companies  attacking  the  freight  and  refrigeration 
charges  on  citrus  fruit  shipped  from  California  to  Eastern  points. 
Much  testimony  was  taken,  from  which  it  appeared  that  the 
orange  crop  amounted  to  about  50,000  cars  per  anniun,  of  which 
the  20,000,  shipped  in  warm  weather,  required  some  form  of  re- 
frigeration in  order  to  keep  the  fruit  in  condition  for  use  at  the  end 
of  the  journey.  At  the  close  of  the  first  hearing  June  11,  1910 
the  Commission  held  (19  I.  C.  C.  148)  that  $1.15  per  cwt.  was  a 
reasonable  freight-rate  on  oranges.  Other  questions  in  the  case 
were  postponed  until  January  14,  1911,  when  the  Commission 
made  a  report  (20  I.  C.  C.  106)  as  to  the  reasonableness  of  the 
carriers'  charges  of  $62.50  per  car  for  refrigeration  and  $30  for 
services  in  shipments  pre-cooled  by  the  consignor. 

The  Commission  found  that  in  refrigeration  by  the  carriers 
they  furnished  all  the  ice  and  performed  all  of  the  services,  includ- 
ing re-icing  enroute.  It  found  that  there  was  a  total  of  about  11 
tons  of  ice  furnished,  but  owing  to  the  meltidg  the  average  weight 
of  ice  hauled  was  8,000  lbs.,  the  freight  on  which  to  Chicago,  was 
.25  per  100.  It  cost  something  to  repair  the  bunkers,  and  the  Com- 
mission recognized  the  right  to  include  an  additional  sum  to  cover 
risk  and  profit. 
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The  total  revenue  of  $345.30  from  such  shipments  was  made  up 
of  the  following  items: 

Freight  on  27,200  lbs.  of  oranges  ®  $1.15 $312.80 

Cost  of  11  tons  of  ice $30. 

Freight  on  8,000  lbs.  average  weight  of  ice  hauled 

@  .25 20. 

Damage  to  bunkers 5. 

Sum  to  cover  risk  and  profit 7.50 

62.50 

Gross  Receipt $375.30 

Less  cost  of  ice 30.00 

Freight  and  refrigeration  charges $345.30 

The  Commission  found  that  the  charge  of  $62.50  for  refrigera- 
tion services  was  reasonable. 

It  further  appeared  that  the  Government  had  conducted  cer- 
tain experiments  with  a  view  of  determining  whether  an  advantage 
would  not  be  derived  from  pre-cooling  the  fruit  before  the  bunkers 
were  filled  with  ice.  There  was  testimony  that  the  carriers  had 
reached  the  conclusion  that  if  the  fruit  was  pre-cooled  before  the 
movement  of  the  car  began,  there  would  be  a  corresponding 
saving  in  the  amount  of  ice  needed  in  the  bunkers.  They  accord- 
ingly had  erected  plants  at  which  the  fruit  could  be  pre-cooled 
and  included  such  pre-cooling  service  in  the  regular  refrigeration 
charge  of  $62.50. 

Certain  shippers  claimed  that  better  results  were  obtained 
where  the  fruit  was  pre-cooled  immediately  after  it  was  taken  from 
the  grove  and  before  it  was  placed  in  the  car.  They  therefore 
adopted  a  method  in  which  the  shipper  chills  the  fruit,  cools  the 
car,  furnishes  the  ice  and  fills  the  bunkers  at  a  cost  to  himself  of 
$32.50.  The  carrier  for  its*  services  in  connection  with  hauling  such 
pre-cooled  shipment  charged  $30,  intending  thereby  to  make 
the  rates  on  pre-cooled  fruits  the  same,  whether  the  pre-cooling 
was  by  the  shipper  or  the  carrier.  In  determinmg  whether  this 
$30  was  a  reasonable  charge  for  service  rendered  by  the  carrier 
in  hauling  fruit  pre-cooled  by  the  shipper,  the  Commission  said 
(20  I.  C.  C.  120)  that  no  re-icing  was  necessary  en  route  and  that 
"it  would  be  a  liberal  estimate  to  put  the  average  weight  of  the 
ice  during  the  entire  journey  at  5,000  lbs.  For  the  hauling  of  this 
ice  the  carriers  are  entitled  to  fair  compensation,  as  they  are  in 
the  case  of  Standard  Refrigeration."    There  is  also  an  "expense  in 
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providing  and  keeping  in  repair  the  ice  bunkers.  .  .  .  The  carrier 
is,  therefore,  entitled  to  this  additional  cost,  which  is  about  $5 
per  car  per  trip  one  way."     (20  I.  C.  C.  120.) 

Where  the  fruit  is  pre-cooled  by  the  shipper,  the  boxes  are 
pagked  so  much  closer  together  that  the  load  is  one-sixth  greater 
than  in  case  of  shipments  pre-cooled  and  refrigerated  by  the  car- 
rier. The  result  is  that  the  revenue  from  a  car  of  fruit  pre-cooled 
by  the  shipper  would  be  — 

Freight  on  33,000  lbs.  of  oranges  at  $1.15 $379.50 

Freight  on  5,000  lbs.  of  ice  at  25  cents  per  hundred 12.50 

Damage  to  bunkers  (and  profit  allowed?)    7.50 

$399.50 
or,  $54  more  than  the  revenue  of  $345.30  from  a  car  pre-cooled 
and  refrigerated  by  the  carrier. 

The  Commission  further  said:  ''As  bearing  upon  the  reason- 
ableness of  the  rat^,  the  carriers  showed  the  cost  of  the  movement 
of  these  oranges  per  gros^  ton  —  that  is,  per  ton  of  combined 
weight  of  car  and  of  contents  as  compared  with  other  articles 
—  claiming  that  this  was  the  true  basis  upon  which  to  fix  rates. 
So  treating  these  pre-cooled  shipments,  it  will  be  found  that  the 
carrier  receives  more  per  gross  ton  or  handling  the  pre-cooled 
car  than  for  either  the  ventilated  or  the  refrigerated  shipment. 
By  every  canon  of  rate-making  which  has  been  applied  by  carriers 
in  the  past,  or  which  is  relied  upon  by  them  now,  these  pre-cooled 
shipments  at  the  standard  rate  without  additional  compensation 
are  better  business  than  either  the  ventilated  or  the  refrigerated 
movement.  Clearly  these  growers  who  have  devised  and  perfected 
this  system  of  shipment,  should  not  be  compelled  to  pay  for  the 
privilege  of  using  it  more  than  the  fair  cost  to  the  carrier  of  pro- 
viding the  additional  facilities  which  are  not  included  in  the  ven- 
tilated rate  with  a  fair  profit."    20  I.  C.  C.  121. 

The  report  concluded  as  follows:  "We  are  of  the  opinion  that 
the  present  pre-cooling  charges  of  the  defendants  of  $30  per  car 
are  unjust  and  unreasonable,  and  that  these  charges  should  not 
exceed  for  the  future  $7.50  per  car,  but  the  defendants  may,  as  a 
condition  of  making  this  charge,  require  that  pre-cooled  cars  be 
loaded  seven  tiers  wide  and  two  tiers  high,  and  may  provide  by 
their  tariffs  a  proper  minimum  to  accomplish  this  result,  the  amount 
of  which  would  depend  upon  the  length  of  the  car."  20  I.  C.  C. 
123. 
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The  carriers,  in  obedience  to  this  order,  put  in  a  tariff  of  $7.50 
for  pre-cooling  services,  but  at  once  filed  another  tariff,  effective 
July  1,  1911,  reciting  that  "the  privilege  heretofore  permitted  to 
.shippers  of  citrus  fruit  to  pre-ice  carload  shipments  is  withdrawn, 
the  carriers  retaining  and  exercising  the  exclusive  right  and  control 
of  furnishing  and  doing  all  icing  and  refrigeration  of  citrus  fruit 
in  all  cases  where  shipper  does  not  specifically  request  or  direct 
shipments  to  move  solely  under  ventilation." 

Immediately  thereafter  the  orange-growers'  associations  filed 
proceedings  to  cancel  this  withdrawal  tariff  and  to  compel  the 
carriers  to  continue  to  extend  to  shippers  the  old  privilege  of  pre- 
cooling  at  the  new  rate  of  $7.50.  At  the  hearing  the  evidence  and 
reports  of  the  Commission  in  the  former  case  were  stipulated  into 
the  record  and,  on  April  8,  1912  (23  I.  C.  C.  267,  271),  the  Com- 
mission held  that  the  shippers  had  the  right  to  the  pre-cooling 
privilege  and  again  ruled  that  $7.50  was  a  reasonable  charge  for 
the  services  rendered  by  the  carriers. 

The  Railroad  Companies  then  filed  a  petition  in  the  Com- 
merce Court  attacking  the  original  order  of  January  14,  1911 
(fixing  $7.50  as  a  reasonable  charge  on  pre-<;ooled  shipments) 
and  the  last  order  of  April  8,  1912  (requiring  the  roads  to  permit 
pre-cooled  shipments  at  that  sum),  contending  that  shippers  had 
no  right  to  ice  the  bunkers.  They  also  insisted  that  the  $7.50  rate 
was  confiscatory  and  did  not  equal  the  $17.50,  which  the  Com- 
mission itself  had  found  to  be  the  actual  cost  of  services  rendered 
in  connection  with  pre-cooled  shipments.  The  carriers,  therer 
upon  prayed  that  both  orders  should  be  annulled  and  set  aside. 

The  Commerce  Court  (204  Fed.  Rep.  647,  651)  adopted  the 
finding  of  the  Commission  that  in  pre-cooled  shipments  the  reve- 
nue was  $54  greater  than  in  the  Railroads'  method  of  refrigeration, 
and  concluded  by  saying  that,  in  view  of  that  fact,  "we  do  not 
think  that  the  petitioners  have  any  valid  complaint  to  make  of 
the  charge  of  $7.50  per  car  established  by  the  Commission."  It 
further  held  that  under  the  facts  appearing  in  the  record,  the  ship- 
per had  the  right  to  furnish  the  ice  in  pre-cooled  shipments  and 
thereupon  it  dismissed  the  petition.  The  case  was  then  brought 
here  by  appeal. 

Mr.  Gardiner  LcUhrop  and  Mr,  F.  H.  Wood,  with  whom  Mr. 
Robert  DutUap,  Mr.  T.  J.  Norton,  Mr.  A.  S.  Hoisted,  Mr.  C.  W. 
Durbrow  and  Mr.  W.  F.  Herrin  were  on  the  brief,  for  appellants. 

Mr.  Blackburn  Eaterline,  Special  Assistant  to  the  Attorney 
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General,  with  whom  The  Solicitor  General  [Davis]  was  on  the 
brief,  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Commerce  Commission. 

Mr.  William  E.  Lamb,  with  whom  Mr.  George  E.  Farrand; 
Mr.  Rvsh  C.  BuUer  and  Mr.  Stephen  A.  Foster  were  on -the  brief, 
for  the  Arlington  Heights  Fruit  Company  et  al.,  interveners. 

Mr.  Justice  Lamar,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

There  are  many  cases  between  shipper  and  carrier  in  which 
each  insists  that  the  other  is  bound  to  furnish  service  or  facilities 
connected  with  the  transportation  of  freight.  The  present  record, 
however,  presents  an  instance  where  both  parties  are  contending 
for  the  privilege  of  supplying  an  article  needed  in  the  proper  ship- 
ment of  fruit  —  the  consignor  claiming  that  icing  is  a  necessary 
part  of  the  loading,  which  he  is  authorized  to  supply;  while  the 
carriers  insist  that  icing  is  a  part  of  refrigeration,  by  statute  made 
transportation,  which  they  are  bound  to  provide  and  for  which 
they  are  entitled  to  collect  reasonable  compensation.  The  deter- 
mination of  these  conflicting  claims  necessitates  an  examination 
of  the  two  methods  under  which,  in  warm  weather,  oranges  are 
shipped  from  California  to  the  East. 

In  what  is  called  Standard  Refrigeration,  the  boxes,  of  the 
aggr^ate  weight  of  27,200  pounds,  are  so  placed  as  to  leave  spaqes 
between  them  wide  enough  to  admit  of  a  free  circulation  of  air 
chilled  by  ice  in  the  bunkers.  Subsequently  the  carriers  put  in  a 
system  of  pre-cooling,  imder  which  after  the  cars  had  been  loaded 
they  were  taken  from  the  point  of  shipment  to  Jlefrigerating  Plants 
owned  by  the  carriers,  where  whole  trainloads  are  pre-cooled  at 
one  time  by  means  of  blasts  of  very  cold  air  driven  into  the  car 
through  and  aroimd  the  boxes.  At  the  end  of  three  or  four  hours 
the  fruit  is  sufficiently  chilled,  the  bunkers  are  then  filled  with  about 
10  tons  of  ice,  furnished  by  the  carrier,  and  the  train  is  started  on 
its  journey  to  the  East  —  the  bunkers  being  re-iced  from  time  to 
time  as  needed  at  stations  along  the  route.  For  this  entire  service 
the  Commission  held  that  the  carrier's  charge  of  $62.50  was 
reasonable. 

A  different  method  obtains  where  the  icing  of  the  car  is  done 
by  the  shipper  at  his  own  expense.  In  that  class  of  cases  the  or- 
anges are  taken  from  the  grove  directly  to  a  cold  room  having  a 
temperature  of  about  33^  F.   There  the  boxes  are  allowed  to  remain 
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for  periods  of  from  24  to  48  hours,  and  until  the  fruit  is  chilled  to 
the  center.  When  thus  pre-cooled,  the  boxes  are  ready  fbr  shipment. 
A  refrigerator  car  is  then  placed  on  the  track  opposite  the  door  of 
the  cold  room  of  the  warehouse  with  which  it  is  connected  by  a 
collapsible  enclosed  passageway,  so  arranged  as  to  exclude  the 
outside  air,  while  at  the  same  time  allowing  that  from  the  cold 
room  to  enter  and  cool  the  interior  of  the  car.  Through  this  pas- 
sageway the  oranges  are  trucked  from  the  warehouse  to  the  car 
and,  as  they  have  been  chilled  to  the  center,  the  boxes  are  packed 
close  together  forming  a  solid  mass  weighing  33,000  lbs.,  with  a 
temperature  of  about  35°  F.  The  doors  and  vents  of  the  car 
are  promptly  and  tightly  closed,  the  bunkers  are  immediately 
filled  with  unusually  large  cakes  of  ice,  in  order  to  reduce  the  rate 
of  melting,  and  the  fruit  is  then  forwarded  under  a  filed  tariff  which 
provides  that  re-icing  is  unnecessary,  and  that  the  shipper  will 
make  no  claim  for  damage  occasioned  by  failure  to  re-ice  in  transit. 
For  their  services  in  connection  with  such  pre-cooled  shipments 
the  carriers  were  allowed  to  charge  $7.50  but  the  Conmiission  re- 
fused to  permit  them  to  charge  for  the  ice  needed  to  keep  the  fruit 
cool  between  warehouse  and  destination. 

1.  This  ruling  is  attacked  by  the  appellants,  who  contend  that 
icing  is  a  part  of  refrigeration,  which  the  Hepburn  Act  ^  makes  a 
part  of  the  transportation  they  are  bound  to  furnish  upon  reason- 
able request.  They  insist  that  in  order  to  meet  the  duty,  thus 
imposed  by  statute,  they  have  been  compelled  at  great  expense 
to  erect  inmiense  plants  where  trainloads  of  fruit  can  be  cooled 
and  where  an  enormous  quantity  of  ice  is  manufactured  for  re- 
frigeration purposes.  They  argue  that,  bemg  bound  to  furnish 
all  necessary  icing  and  re-icing  and  having  at  great  cost  prepared 
to  furnish  the  supply,  it  is  not  only  just,  but  a  right  given  by 
statute,  that  they  should  be  allowed  to  provide  all  needed 
icing  or  refrigeration  at  a  rate  to  be  approved  by  the  Com- 
mission. 

Whatever  transportation  service  or  facility  the  law  requires  the 
carrier  to  supply  they  have  the  right  to  furnish.  They  can  there- 
fore use  their  own  cars,  and  cannot  be  compelled  to  accept  those 
tendered  by  the  shipper  on  condition  that  a  lower  freight  rate  be 

^  .  .  .  The  term  "transportation"  shall  include  ...  all  services  in  con- 
nection with  the  receipt,  delivery  .  .  .  ventilation,  refrigeration  or  icing, 
...  of  property  transported;  and  it  shall  be  the  duty  of  every  carrier  .  .  . 
to  provide  and  furnish  such  transportation  upon  reasonable  request  therefor. 
(Act  of  June  29,  1906,  c.  3591,  S  1,  34  Stat.  584.) 
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charged.  So,  too,  they  can  furnish  all  the  ice  needed  in  refrigera- 
tioxi,  for  thid  is  not  only  a  duty  and  a  right,  under  the  Hepburn 
Act,  but  an  economic  necessity  due  to  the  fact  that  the  carriers 
cannot  be  expected  to  prepare  to  meet  the  demand,  and  then  let 
the  use  of  their  plants  depend  upon  haphazard  calls,  under  which 
refrigeration  can  be  demanded  by  all  shippers  at  one  time  and  by 
only  a  few  at  another. 

This  contention  was  sustained  by  the  Commission,  which  recog* 
nized  that  ''the  shipper  has  no  right  to  provide  refrigeration  him- 
self today  and  call  upon  the  railroad  company  for  that  service 
tomorrow.  To  permit  such  a  com^e  is  to  demoralize  the  service 
of  the  defendants  and  prevent  them  from  discharging  their  duty 
with  economy  and  efficiency.  ...  It  is  the  duty  of  the  carrier 
to  furnish  refrigeration  upon  reasonable  demand,  and  in  so  far  as 
the  furnishing  of  that  refrigeration  is  a  part  of  the  service  rendered 
by  the  carrier,  the  carrier  may  insist  upon  its  right  to  furnish  that 
service  exclusively."    20  I.  C.  C.  116. 

2.  But  of  course  this  does  not  mean,  that  because  the  carriers 
have  ice  on  hand,  they  can  compel  the  shipper  to  have  his  fruit 
refrigerated,  when,  on  account  of  the  state  of  the  weather  or  for 
other  cause,  he  prefers  to  have  it  forwarded  under  ventilation 
only.  When,  however,  ice  is  actually  needed  and  is  actually  used, 
the  question  arises  as  to  whether  icing  is  a  part  of  preparation 
which  can  be  done  by  the  shipper;  or  a  part  of  refrigeration 
(transportation)  which,  by  statute  the  carrier  has  the  exclusive 
right  to  furnish. 

To  this  question  no  answer  can  be  given  that  will  apply  in  all 
cases.  For  in  the  shipment  of  fruit,  as  in  that  of  other  articles, 
it  is  impossible  to  lay  down  a  rule  which  definitely  fixes  what  load- 
ing includes  and  by  whom  it  must  be  done.  Nor  is  there  any  con- 
sistent practice  on  this  subject,  since  from  reported  cases  it  appears 
that  the  claims  of  the  parties  are  based  rather  on  interest  than 
on  some  definite  principle.  Smetimes  the  shipper,  as  here,  insists 
on  the  right  to  load  and  provide  necessary  appliances.  At  other 
times  he  demands  that  such  service  and  appliances  be  furnished 
by  the  railroad  company.  Conversely  the  carriers  sometimes 
claim,  as  here,  the  right  to  furnish  service  and  facilities,  while  in 
other  cases  insisting  that  one  or  both  must  be  supplied  by  the  con- 
signor. C/.  National  Lumber  Dealers  Association  v.  AUanlic  Coa^t 
Line,  14  I.  C.  C.  154;  SchuUz  v.  SoiUhem  Pacific,  18  I.  C.  C.  234; 
In  re  Allowance  for  Lining  and  Heating  Cars,  26  I.  C.  C.  681 ; 
25  I.  C.  C.  497. 
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These  inconsistent  and  conflicting  demands  serve  to  emphasize 
the  fact  that,  before  the  haul  actually  begins,  the  right  or  duty  of 
each  party,  where  not  absolutely  fixed  by  statute,  must  be  decided 
with  reference  to  the  special  facts  of  each  case. 

As  a  general  rule,  the  carrier  loads  all  freight  tendered  in  less 
than  carload  lots  while  the  consignor  loads  in  all  cases  where,  for 
his  convenience,  the  car  ia  placed  at  his  warehouse  or  on  public 
team  tracks.  This  practice  has  grown  up  not  only  because  the 
work  can  be  more  satisfactorily  performed  by  the  owner,  but  also 
because  it  is  impossible  for  railroad  companies  economically  to 
load  cars  at  private  warehouses  or  on  those  tracks  where  vehicles 
of  the  consignor  or  consignee  come  and  go  at  the  direction  of  the 
owner.    25  I.  C.  C.  490. 

3.  But  loading  may  involve  more  than  the  mere  placing  of  the 
freight  on  the  car,  since  the  character  of  the  shipment  may  be  such 
as  to  require  the  furnishing  and  placing  of  stakes,  racks,  blocks 
and  binders  needed  to  make  the  transportation  safe;  or,  the 
freight  may  be  such  as  to  require  special  covering,  packing,  icing 
or  heating,  in  order  to  preserve  the  merchandise  in  condition  fit 
for  use  at  the  end  of  the  journey.  Who  is  to  furnish  these  needed 
facilities,  may  be  quite  9^  ^^npprfftip  su^  whoTsTo  place  the  freight 
on  the  car,  agdgan  only  be  determined  by  considering  the  char- 
actiTonSilEi^^t.  tho  nln.m  whnrn  thn  Innding  begins.  andTwho 
can  most  ^^^^npTyiipnlhr  pnrfnrm  thg  neryice  required. 

Neither  party  has  a  right  to  «^q'g^  nprni  a  wncrfofnl  nr  nv^nnnivA 

>aervice  for  whinh  the  mnanmpr  miisfi  Illtiimfttif^V  P«^y — The  interest, 

of  the  public  is  t^  \^  r.nr\a\i^t^raA    oo  mnll    nn   fVinf    ^   Mhippifcrp-trwrl. 

carriers  — j^heir  rights  in  turn  having  been  adjusted  by  a  reduction 
in  the  rate,  if  the  loading  is  done  in  whole  or  in  part  by  the  shipper; 
and  by  an  increase  in  the  rate  where  the  loading  is  done  in  whole 
or  in  part  by  the  carrier.  But,  by  whomsoever  done,  the  loading  I  \ 
must  be  such  as  to  fit  the  freip;ht  for  shipmegt^  «T^d  whep  —  by 
statutory  requirement,  by  valid  order  of  the  Commission,  or  by 
the  carriers'  voluntary  act,  —  the  car  is  placed  at  the  consignor's 
warehouse  to  be  loaded  by  the  shipper^  be  mav  not  only  put  the 
freight  on  the  car  but  mav  do  all  other  acts  reouired  ^  fit  the  freight 
for  its  proper  shipment  —  at  least,  until  under  a  tariff  regularly 
filed,  the  carrier  offers  to  do  what  is  necessary  to  secure  or  pre- 
serve what  has  thus  been  placed  on  its  car  for  transportation. 
The  refrigeration  and  pre-cooling  offered  by  the  carrier  to  shippers 
of  pre-cooled  fruit  was  found  not  to  be  the  equivalent  of  the  method 
adopted  by  the  shipper. 
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4.  In  the  present  case  the  carriers  concede  that  in  pre-cooUng 
shipments  the  consignor  had  the  right  to  take  all  of  the  steps  for 
preparation  except  the  last.  They  concede  that  he  had  the  right 
to  pre-cool  the  fruit,  to  pre-cool  the  car,  to  place  the  boxes  on 
board  the  car,  to  stop  the  vents  and  seal  the  doors.  But  they 
deny  that  he  could  ice  the  bunkers,  even  though  that  was  necessary 
to  the  complete  preparation,  or  loading,  needed  in  that  particular 
class  of  shipments  and  without  which  the  fruit  would  be  damaged 
by  the  rise  in  temperature,  occurring  during  the  time,  the  car  is 
being  hauled  from  the  warehouse  of  the  shipper  to  the  icing  sta- 
tion of  the  carrier.  Such  delay  in  filling  bunkers  would  nullify 
most  of  the  advantage  of  the  exx)enpive  chilling  of  fruit  and  car 
necessary  in  the  pre-cooling  shipments,  —  permitted,  if  nor  origi- 
nally encouraged,  by  the  carrier.  The  privilege  was  withdrawn 
— •  not  because  the  railroad  companies  were  in  position  to  furnish 
the  ice  at  the  proper  time  and  place,  but  solely  because  the  Com- 
mission had  reduced  the  carriers'  charge  on  pre-cooled  oranges 
from  $30  to  $7.50  per  car. 

The  icing  may  have  been  so  related  to  refrigeration  as  to  author- 
ize the  carriers  to  render  that  service.  But  manifestly  they  could 
not  be  expected  to  build  refrigerating  plants  near  each  warehouse; 
and,  the  carrier  not  being  in  a  position  to  do  such  icing,  the  con- 
signor had  the  same  right  to  provide  the  necessary  supply  that  he 
would  have  had  to  ice  a  shipment  of  fish,  to  furnish  and  place 
standards  to  secure  lumber  on  an  open  car,  or  to  fasten  to  the  floor 
articles  which  otherwise  might  be  damaged  by  the  jerks  and  jolts 
of  a  moving  train.  In  the  absence,  therefore,  of  the  carriers' 
offer,  under  a  filed  tariff,  to  furnish  ice  at  the  time  and  place  needed 
in  pre-cooled  shipments,  or  to  substitute  a  service  of  equal  value 
at  practically  the  same  cost,  they  had  no  right  to  prevent  the  con- 
signor from  filling  the  bunkers  so  as  to  fit  the  freight  for  proper 
transportation.^  .  .  . 

^  The  remainder  of  the  opinion  dealing  with  the  power  of  the  Interstate 
Commerce  Commission  to  issue  the  order  under  review  ia  here  omitted. — Ed. 
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30  I.  C.  C.  638  (1914). 

F,  A.  Ldand,  J,  D.  Watson^  and  R.  C.  Fyfe  for  Southwestein 
Tariff  Committee  lines. 

A.  H.  L088OW  for  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Railway  Company. 

R.  D,  Coleman  for  St.  Louis  Southwestern  Railway  Company. 

J.  S.  Marvin  for  National  Automobile  Chamber  of  Commerce, 
incorporated. 

S,  D.  Snow  and  F.  C.  Angerstein  for  International  Harvester 
Company  of  America. 

Victor  A.  Remy  for  Litemational  Harvester  Company  of  Amer- 
ica, National  Implement  &  Vehicle  Association,  and  Illinois 
Manufacturers'  Association. 

W.  J.  Evans  for  National  Implement  &  Vehicle  Association. 

H,  E,  Johnson  and  G.  M,  Sherman  for  Studebaker  Corporation. 

Z/.  R,  Martin  for  Oliver  Chilled  Plow  Works. 

H,  A,  Laing  for  Libby,  McNeill  &  Libby. 

H.  C.  Dowling  for  Morris  &  Company. 

B.  H,  O'Meara  for  Douglas  &  Company. 

F,  S.  Ryan  for  Com  Products  Refining  Company. 

D,  S,  Dixon  for  Southern  Cotton  Oil  Company. 

J.  W.  Bomgardner  for  John  A.  Roebling's  Sons  Company. 

Report  of  the  Commission. 

Bt  the  Commission: 

By  schedules,  the  operation  of  which  was  herein  suspended 
until  October  23,  1914,  respondents  sought  to  cancel  from  tariffs 
applying  to  points  in  southwestern  territory  provision  for  dunnage 
allowances  on  shipments  in  closed  cars.  As  to  all  of  the  schedules, 
the  rule  which  has  been  in  effect  since  May,  1912,  is  substantially 
as  follows: 

"An  allowance  of  actual  weight  used,  but  not  more  than  500 
pounds,  will  be  made  for  dunnage  used  by  shippers  and  furnished 
at  their  expense  to  protect  freight  in  carloads  shipped  in  box, 
stock,  ventilated,  or  refrigerator  cars,  provided  that  in  no  case 
shall  less  than  the  minimum  weight  applicable  to  the  commodity 
shipped  be  charged  for.    Shippers  shall  indicate  on  their  shipping 
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instructions  the  actual  weight  of  the  dunnage  used,  and  any 
weight  in  excess  of  500  pounds  shall  be  charged  for  at  the  rate 
applicable  to  the  shipment  to  protect  which  the  dunnage  is 
used." 

The  position  of  respondents  is  that  the  dunnage  allowance 
encourages  inferior  and  unsafe  packing,  adds  to  the*  transporta- 
tion risk,  and  increases  the  carriers'  cost;  that  in  effect  it  gives 
preference  to  shippers  loading  their  goods  in  bulk,  braced,  stayed, 
or  supported  in  cars,  as  against  those  tendering  goods  packed  in 
safe  and  secure  containers,  such  as  boxes,  barrels,  and  crates, 
which  give  to  carriers  the  maximum  protection  and  minimum 
transportation  risk  and  expense;  that  its  continuance  will  invite, 
as  it  has  in  the  past,  increasingly  numerous  demands  for  the 
waiving  of  packing  requirements  in  order  to  eliminate  the  cost  of 
packages  and  reduce  the  weight  of  the  goods;  that  it  is  the  nature 
of  the  goods,  the  form  in  which  tendered  for  conveyance,  and  their 
liability  to  injury  in  transit  which  renders  dunnage  necessary 
rather  than  the  protection  of  the  carriers'  equipment;  that  there 
is  a  sufficient  distinction  between  the  conditions  surrounding 
transportation  on  open  and  in  closed  cars  to  warrant  the  granting 
of  an  allowance  in  the  one  case  and  its  denial  in  the  other,  and 
that  the  rates  and  minimum  weights  themselves  were  established 
long  before  the  practice  of  allowing  for  dunnage,  which  had  been 
in  effect  in  contiguous  territories  as  the  result  of  the  action  of 
some  individual  carriers,  was  forced  upon  these  respondents. 

Protestants  heard  in  opposition  to  the  cancellation  represent 
manufacturers  and  shippers  of  such  articles  as  automobiles  and 
parts,  agricultural  implements,  wire  rope  and  cables,  starch,  and 
lard  pails.  They  contend  that  dunnage,  including  blocks,  braces, 
double  decks,  bulkheads,  and  door  shields,  is  used  as  much  for  the 
protection  of  the  carriers'  equipment  as  for  the  protection  and 
safe  transportation  of  the  shipment;  that  such  dunnage  con- 
stitutes transportation  accessories  which  it  is  the  carriers'  duty 
to  furnish,  and  when  fmnished  by  shippers  should  be  hauled 
free;  that  there  is  no  sound  reason  for  discontinuing  allowances 
on  freight  in  closed  cars  while  continuing  to  grant  them  in  connec- 
tion with  freight  in  open  cars;  that  such  action  would  effect 
unjust  discrimination;  and  that  the  cancellation,  if  permitted, 
will,  in  effect,  unjustifiably  increase  the  rates,  since  when  the 
dunnage  allowance  was  first  established  due  and  full  consideration 
was  given  to  the  measure  of  the  rates  themselves,  which  were 
thus  indirectly  reduced. 
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As  has  been  indicated,  the  allowance  on  traffic  in  closed  cars  to 
the  southwest  is  of  comparatively  recent  origin,  and  the  same  thing 
is  true  as  to  western  classification  territory  in  general.  The 
record  indicates  that  the  carriers  in  these  sections  are  not  all  of 
the  same  mind  with  respect  to  the  propriety  of  or  the  necessity 
for  granting  such  an  allowance,  and  exhibits  were  filed  from 
which  it  appears  that  in  various  parts  of  the  country,  as  to  the 
several  classifications  and  exceptions  thereto,  agency  tariffs 
and  tariffs  of  individual  roads  there  are  many  differing  practices, 
some  making  an  allowance  of  500  to  1,000  pounds  on  traffic 
in  both  open  and  closed  cars,  some  as  to  open  cars  only,  others 
as  to  closed  cars  only,  and  still  others  making  no  allowance.  We 
agree  with  the  views  expressed  by  the  opposing  interests  in  this 
case  —  that  uniformity  is  much  to  be  desired  and  should  be 
accomplished  —  but  we  can  here  deal  only  with  the  schedules 
under  suspension,  and  the  question  is  upon  the  propriety  and 
lawfuhiess  of  the  proposition  to  require  shippers  to  pay  freight 
charges  on  basis  of  the  rate  for  the  commodity  shipped  on  the 
full  weight  of  the  dunnage  materials  furnished  by  them  and 
installed  at  their  expense. 

As  to  the  tariffs  dealt  with  in  this  proceeding,  there  is  no  pro- 
vision for  boxing  or  crating  of  automobiles,  and  it  was  testified 
that  in  this  territory  they  have  never  been  shipped  in  boxes  or 
crates.  Ratings  for  certain  automobile  parts  in  boxes,  crates, 
or  packages  have  been  provided  for,  and  respondents  show  that 
on  application  of  the  manufacturers  these  requirements  have, 
in  some  instances,  been  waived,  while  in  others  the  elimination  of 
the  boxing  or  crating  provision  was  refused.  Agricultural  imple- 
ments are  shipped  partly  inclosed;  that  is,  with  sharp  points 
and  more  fragile  parts  protected,  but  otherwise  are  loaded  in 
bulk,  dependence  being  placed  upon  the  blocks,  braces,  supports, 
and  other  dunnage  to  safeguard  the  goods.  Wire  rope  and  cables 
are  ordinarily  wound  on  reels  or  spools,  which  can  not  be  loaded 
flat,  but  must  be  placed  upright  and  held  in  position  with  blocks 
and  braces.  The  reels  or  spools  frequently  weigh  from  6,000  to 
20,000  pounds  each  and  are  susceptible  of  little  damage  to  them- 
selves, but  would  cause  serious  injury  to  other  goods  or  to  the 
carrier's  equipment  and  property  if  permitted  to  shift  in  the 
cars.  For  starch,  shipped  ordinarily  in  boxes,  barrels,  or  bags, 
the  only  dunnage  required,  except  for  door  slats  or  shields,  is  in 
instances  where  the  load  extends  above  the  lining  of  the  car  and 
it  is  necessary  to  install  additional  lining  to  prevent  the  top  tiers 
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from  shifting  from  side  to  side.  Lard  pails  are  permitted  to  be 
shipped  loose,  protected  by  bulkheads  or  crating.  Those  referred 
to  in  testimony  vary  in  size  from  5  pomids  to  50  pomids,  and  owing 
to  their  shape  can  not  be  nested.  Other  kinds  of  tin  cans  can  be 
nested  or  are  crated  and  load  more  heavily.  Respondents  cite 
many  instances  in  which  the  classification  has  been  amended  to 
permit  of  bulk  shipping  in  order  to  eliminate  the  cost  of  boxes, 
crates,  or  other  packing,  and  refer  to  similar  applications  now 
pending.  For  example,  pianos,  which  formerly  required  expen- 
sive boxes,  will  now  be  accepted  unboxed  if  harnessed  in  the 
car;  acids  and  chemicals  in  carboys  are  permitted  to  be  shipped 
with  the  necks  of  the  carboys  protruding  above  the  tiers  instead 
of  completely  boxed  or  covered;  certain  kinds  of  expensive  brick 
and  earthenware  and  stoneware  are  received  packed  in  bulk  in 
straw  with  partitions  or  bracing;  bakery  goods  in  cartons  and 
cans  may  now,  as  the  result  of  requests  of  the  large  bakery  in- 
terests, be  loaded  in  bulk,  the  shipper  bulkheading  or  bracing  the 
goods  in  the  car,  whereas  formerly  boxing  or  crating  was  necessary. 
It  is  not  contended  that  as  to  all  of  the  industries  represented 
by  protestants  the  acceptance  of  shipments  loose,  or  without 
boxes,  crates,  or  other  containers,  is  a  reversal  of  a  previous 
practice,  or  that  the  dunnage  actually  takes  the  place  s)t  some 
other  packing  material  which  was  formerly  used,  but  it  is  insisted 
that  the  practice  of  dunning  shipments  is,  in  effect,  a^substitute" 
^*;^r  fttrhfi^*  g>^ipping  prflpfippfl  whinh  ft.rp  niA^fi  expensive  to  the 
shipper,  but  are  attended  with  less  risk  and  expense  to  the  carri^y^ 
and  this  is  clearly  established  by  several  illustrations  furnished 
by  the  opposing  parties,  which  we  deem  it  unnecessary  here  to 
set  forth. 

The  testimony  offered  by  the  automobile  interests  concerns 
more  especially  the  smaller  t3rpes  of  machines  which  can  be  and 
are  shipped  double  decked  in  the  cars,  the  shipper  furnishing  and 
installing  the  double  decks  and  other  necessary  materials  for 
bracing,  the  expense  of  which  and  the  freight  charges  on  which  are 
assessed  against  the  consignee,  and,  presumably,  are  eventually 
paid  by  the  consumer.  The  use  of  double  decks  and  attendant 
dunnage  is,  according  to  the  testimony,  less  expensive  for  the 
shipper  than  complete  boxing  or  crating  or  than  the  use  of  two 
cars.  The  track,  platform,  and  loading  facilities  of  the  shippers 
would  be  inadequate  for  their  needs  were  double  decking  dis- 
continued, thus  rendering  necessary  the  loading  of  a  largely 
increased   number  of  single-deck   cars.    Serious   car  shortages 


DUNNAGE  ALLOWANCES  155 

have  been  experienced  in  the  past,  even  with  this  method  of 
conserving  the  car  supply,  and  protestants  are  of  the  opinion 
that  if  their  requirements  in  this  respect  were  augmented  by 
discarding  double  decks  the  shortages  would  cripple  their  business. 
It  is  alleged  that  the  boxing  or  crating  of  automobiles  would, 
owing  to  the  enormous  output  of  the  present  day,  be  impractica- 
ble; that  shipments  so  made  would  be  cumbersome  and  unwieldy; 
and  that  there  would  result  a  great  economic  waste.  It  is  not 
denied,  however,  that  export  shipments  of  automobiles  are  so 
packed. 

The  loading  of  agricultural  implements,  as  disclosed  by  ex- 
hibits introduced,  is  scientifically  done.  Much  of  the  dunnage 
doubtless  is  designed  to  increase  the  weight  of  the  load  or  to 
separate  the  lots  for  partial  loading  or  unloading,  and  it  is  con- 
tended as  to  this  commodity,  as  well  as  to  automobiles  and  other 
articles  enumerated,  that  only  by  the  use  of  dunnage  and  racking 
can  the  cars  be  made  to  hold  the  minimum  loads  prescribed  by 
the  tariffs  or  classifications.  Agricultural  implements  are  com- 
pletely boxed  for  export  trade,  but  it  is  stated  that  their  bulk 
and  weight  would  preclude  such  packing  of  domestic  shipments, 
which  frequently  have  to  be  handled  to  and  from  cars  by  one 
man  or  two  men. 

Respondents  assert  that  it  is  the  lawful  right  of  the  carrier  to 
refuse  to  accept  for  transportation  goods  which  are  not  properly 
packed  or  which  are  not  offered  in  such  secure  and  safe  form  as  to 
protect  them  against  damage  or  prevent  injury  to  the  equipment. 
Protestants,  however,  relying  upon  the  provisions  of  section  1  of 
the  act,  deny  that  any  such  right  exists.  As  to  this  it  may  be 
said  that  the  authorities  generally  have  recognized  that  it  is  not 
only  the  right  but  the  duty  of  the  carrier  to  decline  shipments 
which  are  not  so  prepared  or  packed  as  to  render  them  safe  for 
transportation,  and  to  establish -reasonable  rules  and  practices 
in  this  respect.  In  Davies  v.  L.  <k  N,  R.  R,  Co,,  18  I.  C.  C,  540, 
the  defendants  provided  in  their  tariffs  for  the  loading  of  fruits 
and  vegetables  and  the  supplying  and  placing  of  dunnage  and 
braces  at  their  expense,  assessmg  against  the  shipper  or  consignee 
the  actual  expense  of  material  and  labor.  The  contention  that 
it  was  the  defendants'  duty  to  load,  strip,  and  brace  carload 
shipments  at  their  own  expense  was  held  by  us  to  be  untenable, 
and  we  said  at  page  543: 

''The  service^.of  loading,  furnishing  material,  and  placing  in 
the  cars  is  an  additional  service  over  and  above  the  transpor- 
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tation   for   which   carriers   are   entitled   to   receive    reasonable 
compensation." 

Risk  is  one  of  the  elements  entering  into  the  present  day  rate 
fabric,  and  innumerable  classifications  and  tarifFs^throughout 
the  country  contain  packing  and  shipping  requirements  which 
can  have  no  other  justification  than  the  right  of  the  carrier  to  re^ 
quire  the  use  of  substantial  and  suitable  containers  and  the 
elimination  of  hazard  by  the  secure  sta3ring  of  unpacked  articles. 
Carriers  are  obligated  to  furnish  suitable  cars  and  to  receive  and 
transport  goods  tendered  to  them  in  safe  shipping  condition,  but 
are  not  obligated  to  prepare  shipments  for  transportation.  Stand- 
ard box,  stock,  ventilated,  and  refrigerator  cars  in  good  repair 
will  accommodate  all  of  the  ordinary  and  usual  needs  of  shippers, 
and  if  more  than  this  is  demanded  because  of  the  form,  nature, 
or  peculiar  characteristics  of  goods  tendered  for  conveyance 
some' obligation  must  attach  to  the  shipper  in  connection  with 
the  additional  demand.  In  National  Lumber  Dealers'  Asso.  v. 
A.  C.  L.  R.  R.  Co.,  14  I.  C.  C,  154, 160,  we  said: 

''Ever  since  the  inception  of  railroad  transportation  shippers 
have,  generally  speaking,  loaded  and  their  consignees  have  un- 
loaded carload  freight.  This  practice  or  custom  arose  naturally 
because  it  was  the  easiest,  most  economical,  and  satisfactory  way 
of  doing  the  business.  It  is  practically  out  of  the  question  for 
railroads  to  provide  men  to  load  and  unload  carload  freight  at  all 
points  in  the  country.  The  shipper  can  load  more  satisfactorily 
and  economically  than  anyone  else.  He  is  able  to  possess  himself 
of  effective  appliances,  where  they  can  be  used,  and  to  employ 
skilled  men  to  properly  load  all  carload  traffic,  whether  shipped 
in  closed  or  on  open  cars.  For  the  same  reasons  consignees  are 
the  best  fitted  to  unload  shipments.  For  more  than  fifty  years 
the  loading  by  consignor  and  unloading  by  consignee  has  been  a 
recognized  rule  of  carload  transportation,  and  this  rule  extends 
to  and  includes  commodities  which  yield  to  carriers  the  larger 
part  of  their  revenue.  With  this  custom,  and  as  properly  a  part 
of  it,  there  has  always  existed  another  custom,  which  is  that 
shippers  are  required  to  secure  loads  for  safe  carriage.  Because 
the  shipper  does  the  loading  he  is  best  situated  to  fasten  the  load 
upon  the  car.  He  has  the  facilities  and  men  at  hand  and  can  do 
the  work  more  satisfactorily  and  economically  than  anyone  else.'' 

See  also  the  so-called  Precooling  case,  A.  T.  A  S.  F.  Ry.  Co,  v. 
United  States,  232  U.  S.,  199,  and  Southwestern  Missouri  Millers' 
Club  V.  SL  L.  &  S.  F.  R.  R,  Co.,  26  I.  C.  C,  245,  251. 
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We  have  in  several  instances  approved  of  tariff  provisions  for 
additional  reasonable  charges  for  loading  and  unloading  when 
done  by  the  carrier.  For  such  services  and  all  other  special 
services  performed  by  it  apart  from  conveyance,  we  think  the 
carrier  may  properly  make  a  reasonable  charge,  since  in  our 
view  they  are  not  accessorial  parts  of  the  transportation  which 
section  1  requires  the  carrier  to  furnish.  If  the  placing  of  blocks, 
braces,  supports,  and  like  materials  in  lieu  of  packing,  crating,  or 
boxing  of  individual  units  of  carload  shipments  is  essential  for  the 
safe  transportation  of  the  loads,  the  materials  should  be  furnished 
and  placed  by  the  shipper.  Can  it  be  said,  how< 
supplied  and  installed  the  requisite  dunnage,  the  shipper  may 
lawfully  and  should  equitably  be  charged,  either  in  p^rt.  nr  in 
f uU^for  the  conveyance  thereof  at  the  rates  charged  for  the  com* 

There  can  be  no  doubt  on  this  record  that  thel 


primary  and  most  important  purpose  of  the  dimnage  used  in 
varying  forms  by  the  shipping  interests  here  represented  is  to 
make  the  load  safe  for  transportation  and  to  obviate  injury  to 
the  goods,  the  prevention  of  damage  to  the  carriers'  equipment  or 
property  being  a  minor  consideration.  Under  these  circumstances 
and  in  view  of  the  fact  that  the  substitution  of  dunnage  for  the 
more  expensive  boxes  and  crates  and  other  packing  material  in 
respect  of  most  of  the  commodities  discussed  is  of  advantage  to  . 
the  shipper  and  reduces  the  gross  weight  upon  which  freight  / 
charges  must  be  paid,  we  think  it  not  inconsistent  that  the  carriers  i 
should  receive  revenue  for  the  total  weight  hauled.  Necessarily 
the  effect  of  the  cancellation  of  the  allowance  will  be  felt  by  many 
other  shippers  and  branches  of  industry  than  those  represented 
by  protestants,  but  these,  as  dealt  with  of  record,  suggest  no 
cogent 'reason  for  a  view  contrary  to  that  expressed.  In  various 
ways  carriers  throughout  the  country  in  their  tariffs  provide  for 
transportation  free,  or  with  appropriate  allowance,  of  ice  and 
stoves  and  linings  with  perishable  freight;  hay,  straw,  and  saw- 
dust with  beer,  eggs,  vegetables,  and  fruit;  salt  with  salt  meats; 
and  feed  and  attendants  with  live  stock,  poultry,  and  other  like 
articles.  These,  however,  which  are  mainly  in  the  nature  of 
measures  looking  to  the  preservation  of  the  freight,  are  the  out- 
growth of  peculiar  conditions  and  are  not  to  be  identified  with 
the  issues  now  before  us.  We  have  uniformly  approved  of  open- 
car  allowances  for  standards,  stakes,  strips,  blocks,  and  braces, 
and  in  several  cases  have  held  500  pounds  to  be  a  reasonable 
allowance.    In  the  case  entitled  In  the  MaUer  of  the  Suspension 
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o/  Western  Classification  No.  51,  25  I.  C.  C,  442,  disposing  of 
proposition  to  cancel  the  500  pounds  open-car  allowance  in  the 
western  classification,  we  said,  at  page  494: 

''It  is  pointed  out  that  materials  embraced  in  dunnage  cost 
money  to  the  shipper  and  that  they  are  generally  lost  or  wasted 
with  a  single  use,  and  therefore  have  no  salvage  value.  It  is 
also  argued  that  these  materials  perform  a  service  for  the  carrier, 
in  that  they  make  shipments  more  secure  and  to  that  extent 
reduce  damage  claims.  It  is  also  suggested  that  a  discontinuance 
of  the  dunnage  .allowance  will  inevitably  have  a  tendency  on  the 
part  of  shippers  to  reduce  the  weight  of  the  materials  thus  used 
and  consequently  lessen  the  security  of  the  shipments.  We 
think  there  is  much  force  in  all  of  these  arguments.  It  is  un- 
questionably true  that  many  of  the  expenses  for  dunnage  are 
due  to  the  inability  of  the  carrier  to  furnish  the  kind  of  car  desired 
by  the  shipper,  and,  rather  than  wait  longer  for  the  car  he  wants, 
he  accepts  the  less  desirable  car,  which  he  can  get,  and  goes  to 
the  expense  of  fitting  it.  In  this  manner  the  shipper  really 
contributes  a  part  of  the  equipment  which  it  is  the  duty  of  the 
carrier  to  furnish. 

As  an  argument  against  the  allowance  for  dunnage  it  is  pointed 
out  that  shippers  of  other  freight  must  pay  freight  on  the  weight 
of  materials  used  in  crating  or  boxing  and  in  this  manner  they 
are  being  unjustly  discriminated  against.  There  is  some  force 
in  this  argiunent,  but  it  seems  to  us  that  it  is  completely  over- 
sjiadowed  by  the  other  considerations  which  have  been  suggested. 
As  a  matter  of  sound  public  policy,  as  well  ds  in  the  interests, 
in  the  long  run,  of  both  shipper  and  carrier,  we  think  that  the 
allowance  of  500  pounds  should  be  continued." 

The  views  thus  expressed  still  have  full  force  and  effect  with 
respect  to  open  cars,  but  they  were  not  intended  to  define  the 
reasonable  practice  to  govern  shipments  in  closed  cars.  It  is 
true  that  boxes,  crates,  and  similar  packing  materials  constitute 
integral  parts  of  the  shipments  they  inclose,  are  often  taken 
possession  of  by  the  consignee  and  may  be  put  to  further  use,' and 
hence  have  in  some  instances  a  further  market  value,  while  dun- 
nage materials  in  both  open  and  closed  cars  are  generally  discarded 
or  lost,  and  thus  wasted  with  a  single  use,  but  we  are  not  con- 
vinced that  the  discontinuance  of  the  allowance  on  traffic  in 
closed  cars  will  tend  to  lessen  the  amount  or  weight  of  the  materials 
used  for  that  purpose,  and  therefore  to  lessen  the  security  of  the 
shipment.    If  shippers  elect  to  dispense  with  the  use  of  boxes. 
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crates,  and  other  packing  which  might  be  available  for  further 
use  and  upon  the  full  weight  of  which  the  carriers  would  receive 
freight  charges,  we  think  the  carrier  offering  equipment  which 
would  otherwise  adequately  take  care  of  the  shipment  is  entitled 
to  revenue  for  the  gross  weight  transported.  The  testimony 
here  is  that  safety  of  load  is  of  first  importance,  some  shippers 
having  used  dunnage  to  such  an  extent  as  to  elicit  complaints 
from  consignee  against  whom  freight  charges  are  assessed,  while 
others  have  always  used  the  smallest  practicable  amount;  that 
an  allowance  for  the  full  amount  of  dunnage  used  in  lieu  of  a  maxi* 
mum  of  500  pounds  would  not  tend  to  safer  loading,  the  present 
methods,  especially  as  to  the  automobile  trade,  being  preferred, 
and,  conversely,  that  with  the  withdrawal  of  the  present  allow- 
ance it  would  still  be  to  the  interest  of  the  shipper  to  provide 
ample  protection,  as  is  true  with  less-than-carload  shipments 
which  are  not  subject  to  any  allowance. 
If,  as  was  stated  in  the  Western  ClcLssificatum  case,  supra  — 
"Many  of  the  expenses  for  dunnage  are  due  to  the  inability 
of  the  carrier  to  furnish  the  kind  of  car  desired  by  the  shipper,  and, 
rather  than  wait  longer  for  the  car  he  wants,  he  accepts  the  less 
desirable  car,  which  he  can  get,  and  goes  to  the  expense  of  fittingit," 
it  follows  that  when  the  more  desirable  car,  i.  e.,  box,  stock,  or 
other  closed  car,  is  furnished  no  expense  of  fitting  needs  to  be 
incurred  except  in  consequence  of  conditions  for  which  the  carrier 
is  not  answerable,  and  it  is  optional  with  shippers  to  order  and 
make  use  of  the  type  of  car  best  adapted  to  their  needs.  It  is 
weU  known  that  the  general  run  of  the  articles  shipped  on  open 
cars,  and  subject  to  allowances  for  stakes,  braces,  supports,  etc.,' 
such  as  lumber,  poles„  pipe,  and  similar  freight,  would  not  remain 
on  the  cars  and  could  not  be  safely  hauled  unless  so  secured;  but 
that  contrariwise,  little,  if  any,  dunnage  is  required  for  such 
freight  in  closed  cars.  It  is  also  well  understood  that  the  tare 
weight  of  the  flat  car,  or  gondola,  is  materially  less  than  that  of 
the  built-up  closed  car,  and  therefore  that  the  former  is  less  ex- 
pensive to  haul. 

That  the  establishment  of  the  dunnage  allowance  effected  a 
reduction  in  the  total  freight  charges  payable  by  shippers  or 
consignees,  and  that  its  discontinuance  will  result  in  an  increase 
in  the  total  charges  is  obvious,  but  none  of  the  respondents' 
rates  are  under  suspension  in  this  proceeding,  and  if  the  proposed 
change  of  practice  is  justified,  respondents  will  have  sustained 
the  burden  cast  upon  them  by  the  statute. 
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fNot  all  discrimination  is  unlawful,  and  neither  the  fact  that  in 
the  event  the  cancellation  is  permitted  shipments  in  closed  cars 
to  the  territory  covered  by  the  schedules  in  controversy  will  be 
excluded  from  the  benefit  of  the  allowance  for  dunnage,  while 
traffic  in  other  territories  served  by  respondents  and  by  other 
carriers  will  have  such  benefit,  not  the  fact  that  traffic  in  closed 
I  cars  will  be  subjected  to  different  treatment- than  traffic  in  open 
I  cars,  which,  as  we  have  seen,  is  clearly  differentiated,  can  on  the 
1  evidence  submitted  be  held  to  effect  siich  discrimination  as  is 
\  forbidden  by  the  statute. 

The  International  Harvester  Company  of  America  ships  cer- 
tain small  thrashers,  com  buskers,  and  shredders  in  closed  cars 
which  come  in  competition  with  larger  machines  utilized  for  the 
same  purpose,  which  are  shipped  by  other  manufacturers  in  open 
cars,  and  it  was  contended  that  the  shipper  of  the  smaller  machines 
would  be  subjected  to  unjust  discrimination  by  the  withdrawal 
of  the  closed-car  allowance.  The  record,  however,  suggests  no 
reason  why,  if  the  shipper  so  elects,  open  cars  can  not  be  ordered 
and  employed  for  the  shipment  of  the  small  machines,  nor  does  it 
indicate  that  the  use  of  the  open  car  by  the  shipper  of  the  large 
machines  is  the  result  of  anything  else  than  the  shipper's  preference. 
To  the  question  of  minimum  weights  the  several  protestants  give 
considerable  attention,  and  it  is  sought  to  show  that  dunnage 
must  of  necessity  be  used  to  enable  them  to  load  to  the  minimum. 
The  minimum  weights  on  automobiles,  it  is  said,  were  fixed  when 
this  industry  was  in  its  infancy,  and  have  never  been  changed, 
notwithstanding  the  fact  that  the  factories  are  now  turning  out 
machines  of  larger  types  and  dimensions.  If  it  be  true  that  there 
is  need  for  modification  of  the  existing  minimum  weights  on  this 
and  other  commodities  with  respect  to  the  territory  involved,  or 
that,  contrary  to  the  Commission's  numerous  expressions,  the 
tariff  minimum  weights  are  in  excess  of  the  capacity  of  the  equip- 
ment, or  in  excess  of  what  can  ordinarily  be  loaded,  and,  conse- 
quently, unreasonable,  proceedings  may  be  instituted  looking 
to  the  application  of  the  necessary  remedy.    We  think  it  unsound 

ein  principle,  however,  to  encourage  car  fitting  or  the  use  of  dunnage 
in  order  to  secure  minimum  loads,  and  to  approve  of  the  pay- 
ment of  allowances  to  offset  expenses  thus  incurred.  Even  if  it 
be  established  that  dunnage  must  be  employed  to  secure  mini- 
mum carloads  of  some  commodities,  that  fact  can  not  be  accepted 
as  imposing  upon  carriers  the  obligation  to  continue  the  mainte- 
nance of  a  general  rule  for  the  payment  of  dunnage  allowances  on 
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all  freight  in  closed  cars.  The  use  of  dunnage  to  enable  heavy 
loading,  or  for  the  purpose  of  securing  maximum  loads  and  the 
use  of  fewer  cars,  is  quite  another  proposition.  The  advantages 
of  such  practices  are  mutual,  and  apparently  weigh  as  heavily  in 
favor  of  the  shipper  as  of  the  carrier.  It  is  our  conclusion  that 
respondents  have  adequately  borne  the  burden  cast  upon  them, 
and  that  the  cancellation  should  be  permitted  to  become  effective. 
The  order  of  suspension  will  be  vacated. 


CHICAGO,  ROCK  ISLAND  AND  PACIFIC  RAILWAY 
COMPANY  V.  HARDWICK  FARMERS  ELEVATOR 

COMPANY. 

226  U.  S.  426,  (1913) :  ^ 

The  Minnesota  Reciprocal  Demurrage  (Laws  of  Minnesota, 
1907,  chapter  103)  penalized  the  failure  of  a  railway  company  to 
deliver  cars  at  terminals  and  intermediate  points  on  its  line  within 
certain  periods,  respectively,  after  demand  by  shipper.  In  this 
case  cars  were  demanded  for  interstate  traflSc.  Upon  failure  to 
make  deliveries  suit  was  brought  for  penalties  under  the  statute. 
The  action  was  tried  before  a  jury.  The  trial  court  refused  to 
give  instructions  asked  for  by  the  railway  company  attacking  the 
constitutionality  of  the  act.  Verdict  for  the  plaintiff  was  entered 
on  the  judgment,  which  was  affirmed  by  the  State  Superior  Court. 
110  Minnesota,  25. 

Mr.  M,  V:  Seymour,  with  whom  Mr.  Edward  C  Stringer  and 
Mr.  Edward  S.  Stringer  were  on  the  brief,  for  plaintiff  in  error. 
Mr.  C.  H.  Christopherson  for  defendant  in  error. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

The  argument  at  bar  has  been  primarily  concerned  with  the 
question  of  the  validity  of  the  Minnesota  statute,  considered  as 
having  been  enacted  in  the  exercise  of  a  power  assimied  to  exist 
to  legislate  reasonably  in  the  absence  of  action  by  Congress  on  the 
subject  of  the  dehvery  when  called  for,  of  cars  tobe  used  in  inter- 
state traffic.  Thus  counsel  for  the  defendant  in  error  urges  the 
correctness  of  the  action  of  the  Supreme  Court  of  Minnesota  in 

^  An  abbreviated  statement  of  facts  is  here  given.  —  Ed. 
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suBtaining  the  statute  upon  the  hypothesis  that  Cong^eas  had  not 
l^pslated  on  the  subject  and  that  the  act  was  a  reas(»iable  exer- 
tion of  the  power  of  the  State.  On  the  contrary,  on  behalf  of  the 
Baiboad  Company  it  is  insisted  that  ev^i  upon  the  assumpti<Hi 
that  the  State  had  power  to  deal  with  the  subject  for  which  the 
statute  provides  in  the  absence  of  li^;islation  by  Congress,  the 
enactment  is  nevertheless  void,  since  it  but  expresses  a  policy 
which  by  penalization,  fines  and  forfeitures  will  substitute  for  a 
free  and  unrestrained  flow  of  commerce  a  service  favoring  a  par- 
ticular locality  and  shippers  within  the  confines  of  one  State, 
to  the  disadvantage  of  others.  We  are  not,  however,  called  upon 
to  test  the  merits  of  these  conflicting  contentions,  since  we  are  of 
opmion  that  by  the  act  of  June  29,  1906,  34  Stat.  584,  c.  3591, 
known  as  the  Hepburn  Act,  amendatory  of  the  act  to  regulate 
commerce.  Congress  has  legislated  concerning  the  deliveries  of 
ears  in  interstate  conmierce  by  carriers  subject  to  the  act. 

In  the  original  act  to  regulate  conmierce  the  term  ''transporta- 
tion" was  declared  to  embrace  all  instrumentalities  of  shipment 
or  carriage.  By  the  Hepburn  Act  it  was  declared  that  the  term 
transportation  (italics  ours)  —  ''shall  include  cars  and  other  vehi- 
cles and  all  instrumentalities  and  facilities  of  shipment  or  carriage, 
irrespective  of  ownership  or  of  any  contract,  express  or  implied, 
for  th6  use  thereof  and  all  services  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit,  ventilation,  refrigera- 
tion or  icing,  storage,  and  handling  of  property  transported;  and 
it  shall  be  the  dviy  of  every  carrier  subject  to  the  provisions  of  this 
Act  to  provide  and  furnish  such  transportation  upon  reasonable 
request  therefor,  and  to  establish  through  routes  and  just  and 
reasonable  rates  applicable  thereto.'' 

The  purpose  of  Congress  to  specifically  impose  a  duty  upon  a 
carrier  in  respect  to  the  furnishing  of  cars  for  interstate  traffic 
is  of  course  by  these  provisions  clearly  declared.  That  Congress 
was  specially  concerning  itself  with  that  subject  is  further  shown 
by  a  proviso  inserted  to  supplement  §  1  of  the  original  act  imposing 
the  duty  under  certain  circiunstances  to  furnish  switch  connections 
for  interstate  traffic,  whereby  it  is  specifically  declared  that  the 
common  carrier  making  such  connections  "shall  furnish  cars  for 
the  movement  of  such  traffic  to  the  best  of  its  ability  without  dis- 
crimination in  favor  of  or  against  any  such  shipper."  Not  only 
is  there  then  a  specific  duty  imposed  to  furnish  cars  for  interstate 
traffic  upon  reasonable  request  therefor,  but  other  applicable  sec- 
tions of  the  Act  to  Regulate  Commerce  give  remedies  for  the 
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violation  of  that  duty.  Thus,  by  §  8  it  is  iSrovided  "That  in  case 
any  conunon  carrier  subject  to  the  provisions  of  this. act  .  .  .  shall 
omit  to  do  any  act,  matter  or  thing  in  this  act  required  to  be  done, 
such  common  carrier  shall  be  liable  to  the  person  or  persons  injured 
thereby  for  the  full  amount  of  damage  sustained  in  consequence 
of  any  such  violation  of  the  provisions  of  this  act,  together  with 
a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and 
collected  as  part  of  the  costs  in  the  case."  Further  by  §  9  an 
election  is  given  to  either  make  complaint  to  the  Interstate  Com- 
merce Conmiission  or  to  bring,  in  a  designated  court,  an  action 
for  the  recovery  of  damages,  and  by  §  10  it  is  made  a  criminal 
offense  for  an  employ^  of  a  corporation  carrier  to  "wilfully  omit 
or  fail  to  do  any  act,  matter,  or  thing  in  this  act  required  to  be 
done." 

As  legislation  concerning  the  delivery  of  cars  for  the  carriage 
of  interstate  traffic  was  clearly  a  matter  of  interstate  commerce 
regulation,  even  if  such  subject -was  embraced  within  that  class 
of  powers  concerning  which  the  State  had  a  right  to  exert  its 
authority  in  the  absence  of  legislation  by  Congress,  it  must  follow 
in  consequence  of  4;he  action  of  Congress  to  which  we  have  referred 
that  the  power  of  the  State  over  the  subject-matter  ceased  to  exis^ 
from  the  moment  that  Congress  exerted  its  paramount  and  all 
embracing  authority  over  the  subject.  We  say  this  because  the 
elementary  and  long  settled  doctrine  is  that  there  can  be  no  divided^ 
authority  over  interstate  commerce  and  that  the  regulations  of 
Congress  on  that  subject  are  supreme.  It  results,  therefore,  that 
in  a  case  where  from  the  particular  nature  of  certain  subjects  the 
State  may  exert  authority  until  Congress  acts  under  the  assump- 
tion that  Congress  by  inaction  has  tacitly  authorized  it  to  do  so, 
action  by  Congress  destroys  the  possibility  of  such  assumption, 
since  such  action,  when  exerted,  covers  the  whole  field  and  renders 
the  State  impotent  to  deal  with  a  subject  over  which  it  had  no 
inherent  but  only  permissive  power.  Soidhem  Ry.  Co.  v.  Reid, 
222  U.  S.  424. 

The  judgment  of  the  Supreme  Court  of  Minnesota  must  there- 
fore be  reversed  and  the  case  remanded  for  further  proceedings 

not  inconsistent  with  this  opinion.  *   ,         .  , . 

^  Judgment  reversed.^ 

^  To  the  same  effect,  Hampton,  v.  St.  Louis  and  Iron  Mt.  S.  Ry.  Co.  227 
U.  S.  456.  It  is  also  now  beyond  the  power  of  a  state  to  require  carriers  to 
give  notice  of  arrival  of  shipments  so  far.  as  the  statute  affects  commerce 
among  the  states.   St.  Louis  Iron  Mt. S.Ry.  Co. t>.  Edwards, 227 U.S.  265.— Ed. 
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222  U.  S.  424  (1912). 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  P.  Thorn,  with  whom  Mr.  John  K,  Graves  was  on 
the  brief,  for  plaintiff  in  error  in  this  case  and  in  No.  80  argued 
simultaneously  herewith  [Southern  Railway  v.  Reid  &  Beam, 
222  U.  S.  444]. 

Mr.  Plummer  Stewart  and  Mr.  Jno.  A.  McRae  for  defendants 
in  error  in  the  case*  and  in  No.  80  argued  simultaneously  herewith 
[Southern  Railway  v.  Reid  S  Beamy  supra]. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

The  question  in  the  case  is  the  validity  of  an  act  of  the  State 
of  North  Carolina  which  requires  the  agents  and  officers  of  rail- 
roads and  other  transportation  companies  to  receive  freight  for 
/  transportation  whenever  tendered  at  a  regular  station,  and  every 
/  loaded  car  tendered  at  a  side  track  or  any  warehouse  connected 
\  with  the  railroad  by  a  siding,  and  forward  the  same  by  a  route 
\  selected  by  the  person  tendering  the  same,  under  penalty  of  for- 
I  feiting  $60  a  day  to  the  aggrieved  party  for  each  day  of  refusal 
to  receive  such  freight  and  all  damages  actually  sustained.^ 

Defendants  in  error  brought  suit  against  plaintiff  in  error, 
herein  called  the  railway  company,  in  one  of  the  courts  of  North 
Carolina,  to  recover  penalties  and  damages  for  the  failure  of  the 
railway  company,  in  violation  of  the  statute,  on  dates  from  Sep- 

^  Agents  or  other  officers  of  railroads  and  other  transportation  companies 
whose  duty  it  is  to  receive  freight  shall  receive  all  articles  of  the  nature  and 
kind  received  by  such  company  for  transportation  whenever  tendered  at 
a  regular  depot,  station,  wharf  or  boat  landing,  and  every  loaded  car  ten- 
dered at  a  side  track,  or  any  warehouse  connected  with  the  railroad  by  a 
siding,  and  shall  forward  the  same  by  the  route  selected  by  the  person  ten- 
dering the  freight  under  existing  laws;  and  the  transportation  company 
represented  by  any  person  refusing  to  receive  such  freight  shall  forfeit  and 
pay  to  the  party  aggrieved  the  sum  of  fifty  dollars  for  each  day  said  company 
refuses  to  receive  said  shipment  of  freight,  and  all  damages  actually  sustained 
by  reason  of  the  refusal  to  receive  freight.  If  such  loaded  car  be  tendered 
at  any  siding  op^warehouse  at  which  there  is  no  agent,  notice  shall  be  given 
to  an  agent  at  the  nearest  regular  station  at  'Which  there  is  an  agent  that 
such  ca»  is  loaded  and  ready  for  shipment.  (Code  of  North  Carolina,  1005, 
sec.  2631.) 
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tember  17  to  September  23,  1907,  to  receive  goods  tendered  to  it 
by  Etta  C.  Beid,  defendant  in  error,  at  Charlotte,  North  Carolina, 
for  transportation  to  a  point  in  the  State  of  West  Virginia. 

The  material  facts,  as  stipulated,  are  as  follows:  The  railway 
company  is  a  Virginia  corporation,  and  is  a  common  carrier,  and 
operates  a  line  of  i*ailroad  from  the  city  of  Charlotte  to  the  city 
of  Alexandria,  Virginia,  and  another  line  to  the  city  of  Richmond. 
Davis  is  a  town  in  West  Virginia,  and  a  terminus  of  a  branch  road 
of  the  Western  Maryland  Railroad  Company,  six  miles  long, 
running  from  a  point  on  the  railroad,  known  as  Thomas,  to 
Davis. 

The  railway  company  operates  no  line  of  railroad  or  other  j  . 
means  of  conveyance  to  Davis,  nor  does  it  connect  with  the  West-  I  [  \ 
ern  Maryland  Railroad's  line. 

On  the  seventeenth  of  September,  1907,  Etta  C.  Reid  tendered 
to  the  railway  company  at  its  depot  in  Charlotte,  where  it  usually 
accepts  freight,  a  lot  of  household  goods  and  kitchen  furniture 
and  offered  to  pay  the  freight  charges  thereon.  She  demanded 
that  the  company  issue  to  her  a  bill  of  lading  '' reading  from 
Charlotte,  in  the  State  of  North  Carolina,  to  Davis,  in  the  State 
of  West  Virginia,  consignee  to  be  Samuel  Hammock."  The  rail- 
way company  declined  to  name  a  rate  to  be  charged  for  the  trans- 
portation of  the  goods,  declined  to  permit  her  to  prepay  the  freight 
charges  from  Charlotte  to  Davis,  declined  to  receive  the  goods 
for  shipment,  and  declined  to  issue  a  bill  of  lading  therefor. 

She  renewed  her  request  on  four  successive  days,  and,  with 
each  demand,  the  company  refused  to  comply.  On  September 
23,  1907,  the  company  named  the  sum  of  334.08  as  the  amount 
necessary  to  prepay  the  freight  charges  on  the  shipment  from 
Charlotte  to  Davis,  and  thereijipon  she  paid  the  said  sum  and 
the  company  issued  a  bill  of  lading  to  her. 

On  September  17,  1907,  no  through  and  joint  rate  of  freight 
had  been  established  by  the  railway  company  and  the  Western 
Maryland  Railroad  Company  and  other  roads  which  the  shipment 
would  have  to  pass  over  going  from  Charlotte  to  Davis,  "and 
no  such  rates  had  been  filed  with  the  Interstate  Commerce  Com- 
mission and  no  rate  of  freight  had  been  established  or  filed  with 
the  Interstate  Commerce  Commission,  or  published,  covering 
shipments  between  said  points."  On  that  day,  when  Etta  C. 
Reid  made  her  demand  of  the  railway  company,  the  company's 
agent  advised  her  that  there  was  no  established  jate  for, the  ship- 
ment, that  no  rate  had  been  filed  or  published,  that  he  did  not 
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know  the  rate,  that  he  had  no  authority  to  receive  the  goods  or 
the  freight  charges  thereon  to  destination  and  no  authority  to 
issue  a  bill  of  lading  reading  "final  destination,  Davis,  in  the 
State  of  West  Virginia.'' 

/     The  agent  wired  the  oj£cer  having  charge  of  such  matters  to 
/obtain  authority  to  name  a  through  and  joint  rate,  to  receive 
/  the  shipment  and  issue  a  bill  of  lading.    Immediately  thereafter 
\  the  ojficers  of  the  company  took  up  with  the  officers  of  the  com- 
1  panics  over  whose  lines  the  shipment  of  freight  would  have  to 
I  move  the  establishment  of  a  rate,  with  the  result  that  a  rate  was 
V^  established.    On  Monday,  September  23,  1907,  the  local  agent 
was  informed  of  such  rate  and  given  authority  to  receive  the 
shipment  and  to  issue  a. bill  of  lading.    Thereupon  the  company 
received  the  shipment,  accepted  the  amount  of  freight  in  accord- 
ance with  the  joint  and  through  rate,  and  issued  the  bill  of 
lading. 

There  is,  and  was  at  the  date  of  the  tender  of  the  goods,  a  tele- 
graph office  at  Davis.  Mrs.  Reid  remained  at  Charlotte  for  the 
time  mentioned  awaiting  the  establishment  of  the  rate. 

It  is  stipulated  that  she  was  damaged  in  the  sum  of  $25,  for 
the  recovery  of  which  and  the  penalties  prescribed  by  the  statute 
she  asked  the  court  to  adjudge. 

The  railway  company  resisted  the  demand  and  contended  that 
to  hold  that  the  act  was  applicable  to  it  would  violate  the  com- 
merce clause  of  the  Constitution  of  the  United  States. 

Judgment  was  awarded  to  defendants  in  error  as  prayed,  and 
it  was  affirmed  by  the  Supreme  Court  of  the  State,  two  members 
of  the  court  dissenting.     153  No.  Car.  490. 

This  statement  indicates  the  questions  which  are  presented  for 
solution  and  the  principles  upon  which  the  solution  of  them 
depends.  It  hardly  needs  to  be  stated  that  transportation  of 
property  between  the  States  is  interstate  commerce,  and  may  be 
of  Federal  rather  than  of  state  jurisdiction.  We  say  may  be  of 
Federal  jurisdiction,  for  interstate  commerce  in  its  practical  con- 
duct has  many  incidents  having  varying  degrees  of  connection 
with  it  and  effect  upon  it  over  which  the  State  may  have  some 
power.  As  to  the  extent  of  the  power  and  the  occasions  for  its 
exercise,  controversies  have  arisen,  and  in  deciding  which  the 
power  of  the  State  over  the  general  subject  of  commerce  has  been 
divided  into  three  classes:  First,  those  in  which  the  power  of  the 
State  is  .exclusive;  second,  those  in  which  the  States  may  act 
in  the  absence  of  legislation  by  Congress;  third,  those  in  which 
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the  action  of  Congress  is  exclusive  and  the  State  cannot  act  at 
all.  Covington  &c.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  209; 
Western  Union  Telegraph  Co.  v.  James,  162  U.  S.  650,  665. 

These  divisions,  however,  express  but  the  extreme  boundaries 
of  the  subject.  Something  more  definite  is  necessary  for  the 
decision  of  the  opposing  contentions  in  the  case  at  bar.  The 
Supreme  Court  of  the  State  was  of  the  view  that  the  statute 
simply  reigulated  a  dutv  which  preceded  the  entry  of  the  goods 
in  interstate  commerce,  and  concluded,  therefore,  that  the  statute 
was  "neither  an  interference  with  nor  a  burden  upon  interstate 
commerce."  And  it  decided  that  the  execution  of  this  duty  was 
not  precluded  by  the  provision  of  the  Interstate  Commerce  Act 
requiring  a  schedule  of  tariffs  to  be  established  and  charged.  It 
was  said  by  the  court  that  it  was  the  duty  of  the  railway  company 
to  file  such  schedule,  and  that  the  company  could  not  justify  the 
violation  of  its  common  law  duty  by  the  neglect  of  its  statutory 
duty. 

The  case,  however,  is  not  quite  in  such  narrow  compass.    There 
is  something  more  to  be  considered  than  the  accumulation  of 
defaults,  if  there  be  defaults.    It  is  undoubtedly  the  duty  of  a 
railway  company  to  receive  freight  when  tendered  for  transporta- 
4:ion.    It  may,  besides,  have  other  obligations,  but  it  does  not 
follow  that  it  is  within  the  power  of  the  State  to  enforce  them. 
There  may  be  a  Federal  exertion  of  authority  which  takes  from  a 
State  the  power  to  regulate  the  duties  of  interstate  carriers  or  to 
provide  remedies  for  their  violation.    This  is  realized  by  defend-  \ 
ants  in  error,  and  they  assert  that  the  state  statute  is  in  aid  of  J 
commerce,  and  not  an  interference  with  or  burden  upon  it,  and  I 
therefore  must  be  sustained  as  a  valid  exercise  of  the  State'^/ 
power,  citing  Atlantic  Coast  Line  R.  R.  Co.  v.  Mazursky,  216 
U.  S.  122;  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  650. 

In  those  cases,  and  in  the  later  case  of  Western  Union  Tel.  Co. 
V.  MiMing  Co.,  218  U.  S.  406,  the  principle  is  expressed  that  "there 
are  many  occasions  where  the  poUce  power  of  the  State  can  be 
properly  exercised  to  insure  a  faithful  and  prompt  performance 
of  duty  within  the  limits  of  the  State  upon  the  part  of  those  en- 
gaged in  interstate  conunerce."  Such  exercise  of  power,  it  was 
further  said,  was  in  aid  of  interstate  conunerce,  and,  although 
incidentally  affecting  it,  did  not  burden  it.  But  the  facts  of  those 
cases  distinguish  them  from  the  case  at  bar,  and  make  their  prin- 
ciple inapplicable.  In  the  Telegraph  Company  cases  there  was 
a  failure  to  transmit  or  deliver  telegrams,  in  violation  of  the  duty 
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SO  to  do  imposed  by  the  particular  state  statutes.  In  the  railroad 
case  a  statute  of  the  State  of  South  Carolina  which  required  car- 
riers to  settle  within  a  specified  time  claims  for  loss  of  or  damages 
to  freight  while  in  their  possession  within  the  State  was  sustained 
against  the  objection  that  it  was  an  interference  with  interstate 
commerce.  In  none  of  the  cases,  however,  was  there  any  Federal 
legislation  upon  the  subject  involved,  and  in  all  of  them  such 
circiunstance  was  stated  as  an  element  of  decision.  The  circum- 
stance is  important,  and  we  are  brought  to  the  inquiry  whether 
it  exists  in  the  present  case. 

It  is  well  settled  that  if  the  State  and  Congress  have  a  concur- 
rent power,  that  of  the  State  is  superseded  when  the  power  of 
Congress  is  exercised.  The  question  occurs:  'J!o  what  extent  and 
how  directly  must  it  be  exercised  to  have  suich  effect?  It  was 
deCiaed  in  Missouri  Jt'aafic^aUwayGurv,  Larabee  Mills,  211 
U.  S.  612,  that  the  mere  creation  of  the  Interstate  Commerce 
Commission  and  the  grant  to  it  of  a  large  measure  of  control  over 
interstate  commerce  does  not,  in  the  absence  of  action  by  it, 
change  the  rule  that  Congress  by  nonaction  leaves  power  in  the 
States  over  merely  incidental  matters.  "In  other  words,"  and 
we  quote  from  the  opinion  (p.  623),  "the  mere  grant  by  Congress 
to  the  commission  of  certain  national  powers  in  respect  to  inter- 
state commerce  does  not  of  itself  and  in  the  absence  of  action  by 
the  commission  interfere  with  the  authority  of  the  State  to  make 
those  regulations  conducive  to  the  welfare  and  convenience  of 
its  citizens.  .  .  .  Until  specific  action  by  Congress  or  the  com- 
mission the  control  of  the  State  over  those  incidental  matters 
remains  undisturbed."  The  duty  which  was  enforced  in  the 
state  court  was  the  duty  of  a  railroad  company  engaged  in  inter- 
state coromerce  to  afford  equal  local  switching  service  to  its  ship- 
pers, notwithstanding  the  cars  concerning  which  the  service  was 
claimed  were  eventually  to  be  engaged  in  interstate  commerce. 
This  duty  was  declared  (p.  624)  to  be  a  common  law  duty  which 
the  State  might,  "at  least  in  the  absence  of  Congressional  action, 
compel  a  carrier  to  discharge." 

The  principle  of  that  case,  therefore,  requires  us  to  find  specific 
J  action  either  by  Congress  in  the  Interstate  Commerce  Act  or  by 
the  Commission  covering  the  matters  which  the  statute  of  North 
Carolina  attempts  to  regulate.  There  is  no  contention  that  the 
Commission  has  acted,  so  we  must  look  to  the  act.  Does  it,  as 
contended  by  plaintiff  in  error,  take  control  of  the  subject-matter 
and  impose  affirmative  duties  upoii  the  carriers  which  the  State 
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cannot  even  supplement?    In  other  words,  has  r>f>ngrp«fi  fjikftn 
possession  of  the  field?  .  .  . 

it  IS  evident,  therefore^  that  Conyfresa  has  taken  control  of  the 
subject  of  rate  makin||r  ^nd  charging.  All  of  the  particular  details 
we  cannot  set. forth  without  eictensive  quotation  from  the  act, 
which  it  is  quite  inconvenient  to  make.  The  provisions  of  the 
act  are  directed  at  the  abuses  most  to  be  feared,  unreasonableness 
in  the  rates  and  discriminations,  including  in  the  latter  discrim- 
inations in  service,  in  the  acceptance  and  delivery  of  freight  and 
facilities  furnished.  .  .  . 

There  is  scarcely  a  detail  of  regulation  which  is  omitted  to  secure 
the  purpose  to  which  the  Interstate  Commerce  Act  is  aimed.  It 
is  true  that  words  directly  inhibitive  of  the  exercise  of  state  author- 
ity are  not  employed,  but  the  subject  is  taken  possession  of.  We 
are,  therefore,  brought  to  consider  what  the  statute  of  North 
Carolina  provides.  Leaving  put  qualifications  with  which  we  are 
not  concerned,  the  act  requires  railroad  companies  to  receive 
freight  for  transportation  whenever  tendered  at  a  regular  station 
and  forward  the  same  over  the  route  selected  by  the  person  offering 
the  shipment.  Fifty  dollars  a  day  is  the  penalty  prescribed  for 
refusal,  and  all  the  damages  incurred. 

The  particular  act  which  was  held  to  violate  the  statute  was 
refusing  the  tender  of  goods  for  shipment  from  Charlotte,  North 
Carolina,  to  Davis,  West  Virginia,  that  is,  a  tender  for  interstate 
shipment,  and  a  demand  coincidentally  for  a  bill  of  lading  covering 
the  shipment  explicitly  stating  the  origin  of  the  shipment  at  Char- 
lotte and  its  destination  at  Davis.    The  Supreme  Court  of  the 
State  decided,  as  we  have  seen,  that  the  statute  deals  with  a 
common  law  duty  simply,  one  which  attaches  before  freight 
enters  into  interstate  commerce,  and  hence  concluded  as  follows: 
"The  statutory  enforcement  under  penalty  of  the  common  law 
duty  to  accept  freight  ^whenever  tendered'  is  not  within  the  scope 
or  terms  of  any  act  of  Congress.     It  iHnpit||fir  an  int^rfftrftnce 
with  nor  a  burden  upon  interstate  commerced'    We  are  imable 
tp  .agree  with  the  conclusion.     It  would  dgtroy  absolutely  Federal  T 
control  until_the  ^f^igH  wgp  ijLtih?  possp^'^n  ^f  th^  o^r^j^nnA  j 
isjdirectjy  contradictory  ofjihe^py^vis^np  of  thfi  Tp^'=*^tat^J^^^T^*  j 
merce  Act  wESftTwe  have  quoted.    See,  in  this  connection,  H<ms* 
ton  &  Texaa  Cent,  R.  R,  Co,  v.  Mayes,  201  U.  S.  321.    In  the  term 
"transportation,"  we  have  seen.  Congress  has  included  "all  ser-j 
vices  in  connection  with  the  receipt  .  .  .  of  property  transported  "I 
And  this  certainly  imposes  the  obligation  to  receive  the  property! 
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as  welt  as  to  cany  it,  one  of  the  obligations  the  carrier  must  per- 
form "upon  reasonable  request  therefor,"     Other  provisions  of 
the  same  import  and  direction  might  be  quoted.     Conditions  put 
on  the  receipt  of  articles  at  the  railroad  station  may  be  conditions 
upon  the  traffic,  and  necessarily  are  within  the  regulating  power 
of  Congress.    Their  inducement  and  aim  may  be  to  secure  a 
prompter  performance  of  duty  by  the  carrier,  and  so  far  benef- 
icent.    But  that  is  not  the  question.     The  question  is,  Where 
is  the  control,  in  the  State  or  Congress,  and  has  Congress  acted? 
That  the  control  is  in  Congress  we  have  seen;   that  it  has  acted 
is  demonstrated  by  the  provisions  of  the  bterstate  Commerce 
Act  to  which  we  have  referred.     As  we  have  seen,  schedules  of 
ites,  whether  the  road  be  single  or  forms  with  another  a  "through 
3ute,"  must  be  established,  filed  and  published,  designating  the 
laces.     They  cannot  be  changed  without  permission  of  the  Inter- 
tate  Commerce  Conmiission,  and  no  carrier  is  permitted  to  engage 
r  participate  in  the  transportation  of  passengers  or  property 
nless  the  rates  for  the  same  have  been  so  filed  and  published. 
Criminal  punishments  are  imposed  for  violations  of  these  require- 
lents,  and  civil  redress  of  injuries  received  by  shippers  is  given 
[irough  the  Interstate  Commerce  Commission.     See  Robinson  v. 
B.  &  0.  R.  R.  Co.  (appears  in  next  number).     By  these  provi- 
sions Congress  has  taken  possession  of  the  field  of  regulation,  with 
the  purpose,  which  we  have  already  pointed  out,  to  keep  under 
the  eye  and  control  of  the  Commission  the  rates  charged  and  the 
action  of  the  railroad  in  regard  to  them,  to  secure  their  neason- 
ableness  and  to  secure  their  impartial  apphcation.     The  statute 
of  North  Carolina  conflicts  with  these  requirements.     What  they 
forbid  the  carrier  to  do  the  statute  requires  him  to  do,  and  punishes 
disobedience  by  successive  daily  penalties. 

We  cannot  assume  that  it  was  without  consideration  of  its 
necessity  that  Congress  enacted  §  2  of  the  Hepburn  Act.     It  was 

1/no  doubt  the  adaptation  of  experience  to  the  exigencies  of  a  prac- 
I  tical  problem,  Coi^ess  coming  to  believe  that  the  most  effective 
I   way  to  prevent  preferences  in  charges  by  carriers  was  to  forbid 
I    them  to  "engage  or  participate  in  the  transportation  of  passen- 
I    gers  or  property"  until  they  had  fixed  and  proclaimed  the  rate  to 
be  charged  therefor  —  a  rate  that  would  be  not  only  for  one 
[     shipper  or  shipment,  but  for  all  shippers  and  shipments;    not 
V-ioc  one  time  only,  but  for  all  times.     The  power  of  Congress  to 
so  provide  cannot  be  doubted.    If  the  regulation  be  19*  pvp|^inivft. 
this  situation  is  presented:  If  the  carrier  obey  the  st.at«  lnw.  ha 
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incurs  the  penalties  of  the  F^^f^^  ^*^w;  ^^  ^'^  "^^y  ^^'^  TPii'i*'*l 
law,  he  incurs  thepenaltie^  of  thf  fftrfftt  Ift^  Manifestly  one 
authbflty  ll&ust  be  paramount,  and  when  it  speaks  the  other  must 
be  silent.  We  can  see  no  middle  ground.  In  so  deciding  we 
take  no  essential  power  from  the  States.  The  balances  of  the 
Constitution  are  only  preserved  and  there  is  given  to  the  States 
the  power  which  is  the  States'  and  to  Congress  the  power  which 
belongs  to  Congress. 

But  if  there  be  a  middle  ground,  it  certainly  can  be  argued 
that  the  cases  establish  that  it  is  passed  when  the  state  regulation 
burdens  interstate  conunerce,  and  whether  a  regulation  has  such 
effect  may  be  determined  by  its  sanctions.  If  a  penalty  of  $50 
for  refusing  to  receive  freight  "when  tendered"  be  no  burden  on 
interstate  commerce  beyond  the  power  of  a  State  to  impose,  would 
a  penalty  of  $100  or  $1,000  likewise  be  no  burden?  May  not  the 
power  which  is  competent  to  impose  a  penalty  select  its  amount? 
The  penalty  of  the  North  Carolina  statute,  it  is  to  be  remembered, 
is  independent  of  the  damage  received,  and  what  excuses  or  de- 
fenses may  be  offered  the  decisions  of  the  court  leave  in  doubt. 
The  statute  seems  to  permit  none.  The  case  at  bar  illustrates 
somewhat  its  peremptory  character,  and  the  case  which  was 
ai^ed  with  this  {Southern  Railway  Company  v.  Reid  and  Beam, 
post,  p.  444),  still  more  so.  The  plaintiffs  in  that  action  sued 
for  $750  for  refusal  to  receive  and  forward  a  carload  of  shingles 
and  recovered  $350,  although  one  of  them  testified  that  they 
"never  lost  a  cent."  The  circimistance  was  declared  by  the  court, 
citing  a  prior  case,  to  be  inunaterial,  as  the  penalties  were  "not 
given  wholly  on  the  idea  of  making  pecimiary  compensation  to 
the  party  injured,  but  usually  for  the  more  important  purpose 
of  enforcing  the  performance  of  a  duty  required  by  public  policy 
or  positive  statutory  enactment."  The  policy  of  the  statute, 
then,  is  to  require  the  acceptance  of  freight  "when  tendered," 
with  daily  accumulating  penalties  upon  refusal  to  do  so.  If  such 
power  be  conceded,  what  is  the  limit  of  its  exercise,  either  as  to 
conditions  or  penalties? 

One  other  contention  remains  to  be  noticed.  It  is  said  that 
there  is  not  presented  in  the  case  the  dilenuna  of  alternative  pen- 
alties, for  the  Hepburn  Act,  it  is  pointed  out,  requires  a  schedule 
of  rates  to  be  filed  only  "when  the  through  route  and  joint  rate 
have  been  established,"  and  that  none  were  established  in  the 
case  at  bar  and  that,  therefore,  the  railway  company  was  not 
put  to  a  choice  of  obligations  and  subjected  to  punishment  how- 
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ever  it  might  choose.  But  it  is  also  provided  that  "if  no  joint 
rate  over  the  through  route  has  been  estabUshed,  the  several 
carriers  in  such  through  route  shall  fde,  print,  and  keep  open  to 
pubUc  inspection  as  aforesaid,  the  separately  established  rates, 
fares  and  charges  applied  to  the  through  transportation."  There 
is  nothing  in  the  record  to  show  that  there  were  such  established 
separate  rates  and  that  separately  established  rates  were  pub- 
lished and  kept  open  for  inspection.  Indeed,  the  record  shows 
that  a  through  rate  had  to  be  fixed  by  the  several  carriers  in  the 
through  route. 

It  was  only  because  of  the  obligation  imposed  by  the  Hepbm-n 
Act'  that  the  railway  company  refused  to  receive  the  goods  ten- 
dered to  it  and  the  agent  of  the  company  informed  defendant  in 
error  that  he  was  without  power  to  comply  with  her  demand. 
He  promptly  acted  in  the  matter  when  the  lines  over  which  the 
freight  had  to  pass  established  a  joint  rate.  He  then  received 
the  goods,  issued  a  bill  of  lading  therefor,  "and  the  shipment 
went  forward  to  its  destination." 

The  judgment  is  reversed  and  the  case  remanded  for  further  pro^ 
ceedings  not  inconsistent  mth  this  opinion} 


INTERSTATE   COMMERCE    COMMISSION    v.    ILLINOIS 

CENTRAL  RAILROAD  COMPANY. 

215  U.  S.  452  (1910). 

The  facts  are  stated  in  the  opinion. 

Mr.  Wade  H.  Ellis,  Assistant  to  the  Attorney  General,  and 
Mr,  Luther  M*  WaUer,  Special  Assistant  to  the  Attorney  Gen- 
eral, with  whom  Mr.  L.  A.  Shaver  and  Mr.  H.  B.  Arnold  were 
on  the  brief,  for  appellant. 

Mr,  Eldon  J.  Cassoday,  and  Mr,  Rush  C.  BuUer  for  Receivers  of 
the  Illinois  Collieries  Company  submitted  a  brief  by  leave  of  the 
court. 

By  leave  of  the  court,  Mr,  Francis  I,  Gowen,  and  Messrs.  Wayne 
MacVeaghf  McKenney  and  Flannery  filed  a  brief  on  behalf  of  the 
Pennsylvania  Railroad  Company. 

*  Southern  Railway  Co.  v.  Reid  &  Beam,  222  U.  S.  444,  Southern  Railway 
Co.  V,  Burlington  Lumber  Co.,  225  U.  S.  99,  accord, — Ed. 
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Mb.  Justice  White  delivered  the  opinion  of  the  court. 

Whether  a  duty  rested  upon  the  Illinois  Central  Railroad 
Company  to  obey  an  order  made  by  the  Interstate  Commerce 
Commission  is  the  question  here  to  be  decided. 

On  the  ground  that  preferences  were  created  and  discrimina* 
tions  engendered  by  regulations  established  by  the  railroad 
company  concerning  the  daily  distribution  of  coal  cars  to  mines 
along  its  line  in  periods  when  the  supply  of  such  cars  was  inade- 
quate to  meet  the  demand  upon  it  for  the  movement  of  coal,  the 
order  in  question  commanded  the  railroad  company  to  desist 
from  enforcing  the  regulations  found  to  be  preferential,  and  for  a 
future  period  of  two  years  to  deliver  cars  to«mines  along  its  line 
in  conformity  with  the  rule  announced  I^  the  commission. 

A  clearer  perception  of  the  questions  to  be  considered  will  be 
afforded  by  giving  a  brief  statement  of  the  cause  of  car  shortage 
referred  to,  accompanied  with  a  mere  outline  of  the  steps  generally 
taken  by  carriers  to  deal  with  the  subject  and  the  particular 
method  applied  by  the  Illinois  Central  Railroad  Company  prior 
to  the  date  when  the  complaint  was  made  against  it,  concerning 
which  the  order  previously  referred  to  was  entered. 

It  is  conceded  in  argument  that  bituminous  coal  mines,  which 
are  the  character  of  mines  here  involved,  must  dispose  of  their 
product  as  soon  as  the  coal  is  delivered  at  the  surface,  as  it  is 
not  practicable  for  an  operator  to  store  such  coal,  and  the  amount 
that  a  mine  will  produce  is  therefore  directly  dependent  upon 
the  quantity  that  can  be  taken  away  day  by  day.  As  a  result  of 
this  situation  it  is  also  conceded  that  railroads  upon  whose  lines 
coal  mines  are  situated  pursue  a  system  by  which  daily  deliveries 
of  cars,  based  upon  requisitions  of  the  respective  mines,  are  made 
to  such  mines  to  permit  of  the  removal  of  their  available  output 
for  that  day. 

Notwithstanding  full  performance  by  railway  carriers  of  the 
duty  to  have  a  legally  sufBcient  supply  of  coal  cars,  it  is  conceded 
that  imforeseen  periods  arise  when  a  shortage  of  such  cars  to  meet 
the  demand  for  the  transportation  of  coal  takes  place,  because 
among  other  things,  a,  of  the  wide  fluctuation  between  the  de- 
mands for  the  transpoK&llAtt  oi  biiuminous  coal  at  different  and 
uncertain  periods;  6,  the  larpe  nmnber  of  loaded  coal  cars  delivered 
by  a  carrier  beyond  its  own  line  for  transportation  over  other 
roads  consequent  upon  the  fact  that  the  coal  produced  at  a  par- 
ticular point  is  normally  distributed  for  consumption  over  an 
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extensive  area;  and,  c,  because  the  cars  thus  parted  with  M'e 
subject  to  longer  detentions  than  usually  obtain  in  the  case  of 
shipments  of  other  articles,  owing  to  the  fact  that  bituminous 
coal  is  often  shipped  by  mining  operators  to  distant  points  to  be 
sold  after  arrival,  and  is  hence  held  at  the  terminal  points  await- 
ing sale,  or  because,  owing  to  the  cost  of  handling  coal,  and  the 
difficulty  of  storing  such  coal,  the  car  in  which  it  is  shipped  is 
often  used  by  the  shipper  or  purchaser  at  the  termmal  points 
as  a  convenient  means  of  storage  or  as  an  instrument  for  delivery, 
without  the  expense  of  breaking  bulk,  to  other  and  distant 
points. 

It  is  disclosed  that  the  railroads  of  the  United  States  generally, 
at  various  times,  put  in  force  regulations  for  the  distribution 
of  coal  cars.  Generally  speaking,  these  regulations  provide 
for  fixing  the  capacity  of  coal  mines  in  order  to  determine  the 
number  of  cars  to  which  each  might  normally  be  entitled  to  daily 
move  its  output  of  coal.  And  these  regulations  also  provide  for 
a  method  of  determuiing  the  pro  rata  share  of  the  cars  daily  allotted 
for  distribution  in  times  of  car  shortage.  Neither  the  method  by 
which  capacity  was  to  be  ascertained  nor  the  regulation  for  daily 
distribution  upon  the  basis  of  such  capacity  in  case  of  shortage 
was  identical  among  the  various  railroad  systems  of  the  United 
States.  The  divergence,  and  even  conflict,  between  those  sys- 
tems is  illustrated  by  the  cases  of  Logan  Cool  Co,  v.  Pennsylvania 
R.  R.  Co.,  154  Fed.  Rep.  497;  United  States  ex  rel.  Pitcaim  Coal 
Co,  V.  B.  <fc  O.  R,  R.  Co.,  165  Fed.  Rep.  113;  cases  cited  at  pages 
503  and  504  of  the  report  of  the  Logan  Coal  Co.  case,  and  the 
case  of  Majestic  Coal  &  Coke  Co.  v.  Illinois  Central  R.  R.  Co.,  162 
Fed.  Rep.  810. 

In  a  general  sense,  however,  all  the  regulations  of  the  various 
railroads,  either  for  ascertaining  the  capacity  of  coal  mmes  or 
in  order  to  determine  the  pro  rata  share  for  daily  distribution  of 
cars  to  the  respective  mines  in  case  of  shortage  dealt  with  four 
classes  of  cars:  1,  system  cars,  that  is,  cars  owned  by  the  carrier 
and  in  use  for  the  transportation  of  coal;  2,  company  fuel  cars, 
that  is,  cars  belonging  to  the  company  and  used  by  it  when  neces- 
sary for  the  movement  of  coal  from  the  mines  on  its  own  line, 
and  which  coal  had  been  bought  by  the  carrier  and  was  used 
solely  for  its  own  fuel  purposes;  3,  private  cars,  that  is,  cars 
either  owned  by  coal  mining  companies  or  shippers  or  consumers, 
and  used  for  the  benefit  of  their  owners  in  conveying  coal  from 
the  mines  to  designated  points  of  delivery;   4,  foreign  railway 
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fuel  cars,  that  is,  cars  owned  by  other  railroad  companies  and 
which  were  by  them  delivered  to  the  carriers  on  whose  lines 
mines  were  situated,  for  the  purpose  of  enabling  the  cars  to  be 
loaded  with  coal  and  returned  to  the  company  by  whom  the  cars 
had  been  furnished,  the  coal  being  intended  for  use  as  fuel  by 
such  foreign  railroad  companies. 

The  various  regulations,  irrespective  of  minor  differences 
between  them,  fell  upon  one  or  the  other  side  of  this  broad  line 
of  division.  One  system  took  into  account  class  2,  the  fuel  cars 
of  the  carrier,  class  3,  the  private  cars,  and  class  4,  the  cars  of 
foreign  railroads,  and  deducted  from  the  rated  capacity  of  the 
mine  the  sum  of  coal  delivered  by  that  mine  in  such  cars,  and 
upon  the  basis  thus  resulting  apportioned  ratably  in  case  of 
shortage  the  system  cars,  that  is,  those  embraced  in  class  1. 
On  the  other  hand  the  other  class  of  regulation  not  only  took  no 
account  of  the  cars  in  classes  2,  3  and  4,  as  a  means  of  rating  the 
capacity  of  the  mine,  but  moreover  did  not  charge  against  any 
mine,  for  the  purpose  of  ascertaining  the  daily  pro  rata  of  the  cars 
to  which  such  mine  was  entitled,  any  car  whatever  furnished  such 
mine  on  such  day  embraced  within  classes  2,  3  and  4,  that  is,  any 
company  fuel  car,  foreign  railway  fuel  car  or  private  car.  By 
this  sjrstem,  therefore,  where  a  mine  was  entitled  daily  to  a  given 
pro  rata  of  the  cars  subject  to  general  distribution  it  received  its 
full  share  of  such  cars,  and  in  addition  on  that  day  also  received 
such  of  the  company  fuel  cars,  foreign  railway  fuel  cars  and 
private  cars  as  might  have  been  sent  to  it  for  loading  on  that  day. 
This  absolute  disregard  in  the  allotment  of  the  company  fuel 
cars,  foreign  railway  fuel  cars  and  private  cars  was  not  in  all 
respects  common  to  all  the  systems  which  took  no  account  of 
such  cars  in  fixing  capacity,  since  in  some  of  the  regulations  one 
or  the  other  of  the  classes  was  taken  into  account  in  fixing  the 
pro  rata  for  distribution. 

Previous  to  1907  the  Railroad  Commission  of  the  State  of 
Ohio  filed  with  the  Interstate  Commerce  Commission,  two  com- 
plaints against  the  Hocking  Valley  and  another  railroad  company. 
These  complaints  were  based  upon  the  ground  that  the  failure 
of  the  raUroads  in  times  of  car  shortage  to  include  in  the  pro  rata 
of  cars  for  distribution  foreign  railway  fuel  cars  and  private  cars, 
and  to  charge  the  mines  which  had  received  such  cars  with  the 
same  as  part  of  their  distributive  share,  created  an  undue  prefer- 
ence and  worked  unjust  discrimination  im  violation  of  the  act  to 
regulate  commerce.    On  July  11,  1907,  the  report  and  opinion 
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of  the  commission  was  amiounced  in  the  cases  referred  to.  R.  B. 
Comm.  of  Ohio  v.  Hocking  Vol,  Ry.  Co.,  12  I.  C.  C.  Rep.  398. 
It  was  declared  that  the  complaints  were  well  founded,  and  the 
relief  prayed  was  awarded.  Nine  days  afterwards  —  presump- 
tively in  ignorance  of  the  finding  of  the  commission  just  referred 
to  —  the  Illinois  Central  Railroad  Company  promulgated  rules 
governing  the  distribution  of  cars  to  coal  mines.  Although 
by  these  rules  foreign  fuel  cars,  private  cars  and  company  fuel 
cars  were  not  taken  into  account  in  ascertaining  the  capacity  of 
a  mine  or  mines,  such  cars  were  expressly  directed  not  to  be 
counted  for  the  purpose  of  the  daily  distribution  of  cars  among 
the  respective  mines.  On  August  16  following,  however,  pre- 
sumably to  cause  the  regulations  to  conform  to  the  interpretation 
of  the  Interstate  Commerce  Act  adopted  by  the  commission 
in  the  Hocking  Valley  case,  a  circular  was  issued  by  the  Illinois 
Central  Railroad  Company,  to  go  into  eflfect  September  1,  1907, 
cancelling  the  circular  of  July  20,  1907,  and  directing  that  account 
should  be  taken  in  the  distribution  of  cars  to  a  particular  mine 
or  mines  of  both  foreign  railway  fuel  and  private  cars.  Before 
the  date  fixed  for  the  going  into  effect  of  this  last-named  circular 
the  Majestic  Coal  and  Coke  Company,  a  West  Virginia  corpora- 
tion, filed  a  suit  against  the  Illinois  Central  Railroad  Company 
in  the  United  States  Circuit  Court  for  the  Northern  District  of 
Illinois,  complaining  that  to  charge  against  its  distributive  share 
of  coal  cars,  in  the  event  of  a  car  shortage,  the  fuel  cars  and  private 
cars  furnished  it  would  violate  its  legal  rights.  After  hearing,  a 
temporary  injunction,  preventing  the  going  into  effect  of  the 
regulations  in  the  particulars  mentioned,  was  issued.  The  distri- 
bution of  coal  cars  thereafter  continued  to  be  made  as  provided 
in  the  prior  circular. 

With  this  prelude  we  come  more  immediately  to  the  origin 
of  the  controversy  before  us. 

On  October  31,  1907,  the  Illinois  Collieries  Company  filed  with 
the  Interstate  Commerce  Commission  a  complaint  against  the 
Illinois  Central  Railroad  Company.  The  regulations  of  the 
railroad  company  as  to  the  distribution  of  coal  cars  were  assailed 
as  xmjustly  discriminatory  in  violation  of  the  act  to  regulate 
commerce,  particularly  as  respected  the  practice  of  not  taking 
into  consideration  foreign  railway  fuel  cars  and  private  cars  in 
determining  the  distribution  of  coal  cars  among  the  various  coal 
operators  along  the  lines  of  the  railroad  on  interstate  shipments 
of  coal.    It  appears  that  the  complaint  just  referred  to  was  heard 
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before  the  commission,  with  two  other  complamts  against  other 
raihx>ads  involving  the  same  general  subject.  In  its  report; 
which  was  filed  in  all  three  of  the  cases  on  April  13,  1908,  Traer  v. 
Chicago  &  Alton  R.  R.  Co.,  13  I.  C.  C.  Rep.  451,  the  commission 
held  that  not  to  count  in  times  of  car  shortage  when  the  daily 
distributions  were  made  against  the  mine  receiving  the  same 
company  fuel  cars,  foreign  railway  fuel  cars  and  private  cars  was 
a  violation  of  the  act  to  regulate  commerce.  In  announcing  this 
conclusion  reference  was  made  to  the  previous  opinion  of  the 
commission  in  the  Hocking  Valley  case,  supra,  and  it  was  de- 
clared that  the  Illinois  Central  Railroad  Company  on  the  hearing 
before  the  commission  had  conceded  the  controlling  effect  of  the 
previous  ruling  of  the  commission.  Considering  the  temporary 
injunction  issued  by  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  the  commission  declared  that  in 
view  of  the  decision  of  this  court  in  the  case  of  the  Texas  &  Pacific 
Ry,  Company  v.  Abilene  Cotton  OH  Co.,  204  U.  S.  426,  it  was  the 
duty  of  the  commission  to  order  the  carrier  to  desist  from  the 
unlawful  discrimination. 

Although  the  complaint  in  the  case  of  the  Illinois  Central 
Railroad  Company  differed  from  the  complaints  in  the  two  other 
cases  which  were  considered  and  passed  upon  by  the  commission 
at  the  same  time,  in  that  it  did  not  assail  the  failure  to  take  into 
account  the  company  fuel  cars  in  making  distribution  in  times  of 
car  shortage,  nevertheless  the  commission  declared  that  the 
Illinois  Central  Railroad  Company,  both  in  its  brief  and  argument, 
had  conceded  the  importance  of  the  subject  to  that  company  and 
had  invoked  the  action  of  the  commission  thereon. 

The  order  of  the  commission,  as  heretofore  stated,  therefore 
not  only  directed  the  desisting  from  the  practice  of  failing  to 
take  into  account  the  foreign  railway  fuel  cars,  private  cars  and 
the  company  fuel  cars,  but  also  required  the  carriers  to  establish 
r^ulations  for  a  period  of  two  years  from  July  1,  1908,  providing 
for  the  counting  of  all  such  cars.  The  general  scope  of  the  order 
was,  however,  qualified  by  expressly  authorizing  a  railroad  com- 
pany to  deliver  to  a  particular  mine  all  the  foreign  railway  fuel 
cars,  the  private  cars  and  the  company  fuel  cars  consigned  or 
assigned  to  said  mine,  even  although  the  number  thereof  might 
exceed  the  pro  rata  share  of  the  cars  attributable  to  said  mine 
when  ascertained  by  taking  into  account  all  the  cars  which  the 
order  required  to  be  considered.  Where,  however,  the  number 
of  such  cars  was  less  than  the  pro  rata  share  of  the  mine  the  order 
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only  permitted  the  carrier  to  add  a  sufficient  number  of  S3r8tem 
cars  to  make  up  the  rightful  pro  rata  number. 

Being  unwilling  to  comply  with  the  order  of  the  commission, 

the   Illinois   Central   Railroad   Company   commenced   the   suit 

which  is  now  before  us  to  enjoin  in  all  respects  the  enforcement 

of  the  order  of  the  commission.    It  was  averred  that  although 

the  company  was  adequately  equipped  with  coal  cars  and  with 

sufficient  motive  power  and  operative  forces,  yet  at  times  an 

inadequate  supply  of  coal  cars  to  meet  the  demand  arose  from  the 

circumstances  which  we  have  previously  stated.    It  was  alleged 

that  the  regulations  adopted  by  the  company  for  ascertaining 

the  capacity  of  the  mines  and  for  the  distribution  of  cars  were 

in  all  respects  just  and  reasonable,  and  it  was  chained  that  the 

order  of  the  commission,  directing  the  taking  into  account  of 

private  cars  in  the  distribution  of  cars,  was  unjust,  unreasonable, 

oppressive  and  unlawful,  because  it  deprived  the  owners  of  such 

cars  of  the  right  to  the  use  of  their  own  property.    It  was  further 

allied  that,  as  to  the  foreign  railway  fuel  cars,  the  order  was 

/   also  unjust,  imreasonable,  oppressive  and  unlawful,  because  such 

/    cars  constituted  no  part  of  the  equipment  of  the  road,  and,  failing 

'     to  count  them,  could  not  constitute  an  unlawful  discrimination 

or  the  giving  of  an  unjust  preference  within  the  intendment  of 

the  act  to  regulate  commerce.    Besides  charging  that  the  order 

to  count  the  company  fuel  cars  was  unjust,  unreasonable,  etc., 

it  was  averred  that  the  attempt  of  the  commission  to  deal  with 

such  cars  was  beyond  its  power,  and  was  but  an  effort  to  deprive 

the  company  of  its  lawful  right  to  freely  contract  for  the  purchase 

of  the  fuel  necessary  for  the  operation  of  its  road.    In  addition, 

the  proceedings  in  the  suit  brought  by  the  Majestic  Coal  Company 

were  set  out,  the  granting  of  a  temporary  injunction  therein  as  to 

counting  foreign  railway  fuel  cars  and  private  cars  was  alleged, 

and  it  was  charged  that  in  any  event,  as  to  those  two  classes  of 

I     cars,  the  order  of  the  commission  was  not  lawful,  since  it  com- 

\    pelled  the  company  to  violate  the  injunction  which  was  yet  in 

i    force.    The  commission  answered  by  asserting  the  validity  in 

i    all  respects  of  the  order  by  it  made,  substantially  upon  the  grounds 

I    which  had  been  set  out  in  its  report  and  opinion  announced  when 

I   the  order  was  made.    All  the  averments  jn  f.^fp  finpr^plftpt  5is  i^ 

'  want  of  power  were  traversed  ana  it  was  expressly  chargedJiiat 

the  subjectjif^the  distribution  oj.  coal  cars  aa  daalt.with^by^tJlfc 

order  was  within   the   admini^t,ra,^vfi  jy^w^T   ^^l^gfttpH    tg..  ih&, 

commission  by  the^rms  of  the  act  to  regulate  commerce.    The 
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nature  and  character  of  the  preferences  and  discriminations 
which  had  led  the  commission  to  conclude  that  unlawful  discrimi- 
nation and  unjust  preference  arose  from  the  failure  to  count  the 
classes  of  cars  referred  to  was  alleged  m  subdivision  XIV  of  the 
answer,  a  portion  whereof  is  reproduced  in  the  margin.^  A 
certificate  as  to  the  public  importance  of  the  cause  was  filed  by 
the  Attorney  General  in  compliance  with  §16  as  amended  by 
the  act  of  June  29,  1906,  34  Stat.  584,  c.  3591,  and  the  cause  was 
thereafter  submitted  at  the  same  time  with  one  brought  by  the 

^  XIV.  Defendant  avers  that  the  allotment  by  complainant  of  said  foreign 
railway  fuel  cars,  private  cars,  and  complainant's  fuel  cars  to  the  mines  re- 
ceiving them  in  addition  to  the  full  distributive  shares  of  such  mines  in  the 
general  distribution  of  cars  by  complainant  and  the  failure  by  complainant 
to  count  and  charge  said  foreign  railway  fuel  cars,  private  cars,  and  company 
cars  against  the  mines  receiving  them,  in  said  general  distribution,  results 
in  undue  and  unreasonable  preference  or  advantage  to  the  mines  and  operators 
receiving  such  cars  and  subjects  the  owners  and  operators  of  mines  which 
do  not  receive  such  cars  to  undue  and  unreasonable  prejudice  and  disadvantage 
in  the  following  respects,  to  wit: 

(a)  That  the  operator  receiving  the  foreign  railway  fuel  cars,  private 
cars,  or  company  fuel  cars  thereby  receives  a  higher  percentage  of  cars  than 
mines  of  equal  capacity  which  do  not  receive  such  cars. 

(6)  That  the  operator  receiving  the  foreign  railway  fuel  cars,  private  cars, 
or  company  fuel  cars  may  operate  his  mine  to  a  fuller  capacity  and  thereby 
reduce  the  cost  of  coal  per  ton,  resulting  in  an  increased  profit  on  his  com- 
mercial coaL 

(c)  That  the  operator  receiving  foreign  railway  fuel  cars,  private  cars,  or 
company  fuel  cars  is  enabled  to  increase  the  number  of  working  places  in 
the  mine,  is  enabled  to  develop  his  mine  more  rapidly,  is  enabled  to  increase 
his  capacity  rating,  and  in  future  reratings  of  such  mine  by  complainant 
for  the  purposes  of  car  distribution  the  mine  would  receive  a  higher  rating 
and  consequently  a  larger  number  of  cars  in  complainants'  general  distribution 
of  cars. 

(</)  That  the  operator  receiving  the  foreign  railway  fuel  cars,  private  cars, 
or  company  fuel  cars  is  enabled  thereby  to  secure  and  hold  a  laiger,  more 
efficient,  and  regular  working  force  of  miners  and  laborers. 

(e)  That  the  development  of  the  mines  which  do  not  receive  the  foreign 
railway  fuel  cars,  private  cars,  or  company  fuel  cars  is  retarded  in  inverse 
ratio  as  the  development  of  the  mines  receiving  said  cars  is  accelerated. 

(f)  That  by  the  arbitrary  allotment  of  the  foreign  railway  fuel  cars,  private 
cars,  or  company  fuel  cars  the  complainant  and  the  so-called  foreign  railwa3rs 
are  enabled  to  secure  low  prices  on  railway  fuel  because  the  operator  receiv- 
ing such  cars  is  enabled  to  produce  his  commercial  coal  at  much  lower  prices 
than  do  the  mines  which  do  not  receive  such  arbitrary  cars. 

(g)  That  the  operator  of  the  mine  receiving  the  foreign  railway  fuel  cars, 
private  cars,  or  company  fuel  cars  is  thereby  enabled  to  make  contracts 
for  the  delivery  of  coal  distributed  over  a  long  period,  to  an  extent  that  the 
operator  of  the  mines  which  do  not  receive  such  cars  cannot  do. 
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Alton  Railroad,  involving  a  similar  question,  to  a  Circuit  Court 
held  by  Judges  Grosscup,  Baker  and  Kohlsaat.  A  single  opinion 
was  announced  in  both  cases.  173  Fed.  Rep.  930.  While  decid- 
ing that  the  complainants  were  not  entitled  to  relief  in  so  far  as 
the  order  of  the  commission  concerned  the  counting  of  foreign 
railway  fuel  cars  and  private  cars,  it  was  yet  held  that  the  railway 
companies  were  entitled  to  an  injunction  restraining  the  enforce- 
ment of  the  orders  of  the  commission  in  so  far  as  they  directed 
the  taking  into  account  of  the  cars  employed  by  the  company  in 
hauling  its  own  fuel.  The  conclusion  on  this  latter  subject  was 
based  upon  the  theory  tTia,t,.  .^''^''t>T'nn'%mffT^  ^^7]^pnTiToo-fV;xi;-  fJu^ 
6oaI  which  they  bought  for  their  own  use  from  the  tipple  of  ajpg^l 
mine,  ana  tnereatter  moveSTTt  Tor  their  own  account  nndnot  f^r 
commercial  purposes,  the  cars  used  for  that  purpose  could  not  be^ 

eated  as  being^ehgaged  in  commerce,  as  *' commerce  xmder  these 
'circumstances  ends  at  the  tipple.'*    The  court,  however,  observedi 

"13ut  this  does  not  mean  that  these  cars  do  not  afifect  the 
problem  of  an  equitable  distribution  of  commercial  equipment. 
The  mine  operators  are  objects  of  interest  under  the  interstate 
commerce  law,  not  as  diggers  of  coal,  but  as  shippers  who  tender 
a  commercial  product  for  transportation  by  interstate  common 
carriers.  The  basis,  therefore,  on  which  the  mines  in  a  district 
should  be  rated  is  not  their  average  output  as  a  physical  question, 
but  the  average  output  which  they  respectively  tender  for  trans- 
portation in  commerce." 

And  in  accord  with  this  reasoning  it  was  in  conclusion  remarked 


that  the  complainants  as  to  the  gars  \4§ed  for  hauling  their  fuel 
were  entlHed  to  an  injunction  ^'against  their  being  compelled  to 
take  tuercarslnto  (ibhsideration  except  as  a  means  in  determining 
the  true  capacities  of  the  mines  to  tender  coal  to  them  for  trans- 
portation  in  commerce." 

From  the  final  decree  enjoining  the  conmiission  from  enforcing 
its  order,  in  so  far  as  it  directed  the  taking  into  account  the  com- 
pany fuel  cars  in  the  distribution  of  coal  cars  in  times  of  car 
shortage  and  in  so  far  as  it  directed  the  future  taking  such  cars 
into  account,  the  Interstate  Commerce  Commission  appeals.  .  .  . 

When  coal  is  received  from  the  tipple  of  a  coal  mina  into  coal 
cars  byji  railwa^jTcompanyT* and "£Ee"  coal  is  intended 'for  its  own 
use  and  is  transported  by  it,  it  is  said  there  is  no  consignor,  no 
consignee  ' and  Jia.  freight  to  be  paidj.wd  therefore^  although, 
there  may  be  transportation,  there  is  no  shipment,,  and  hence  no 
commerce".'  *ln  clianged  form  these  propositions  but  embody  the. 
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reasoning  which  led  the  court  Jbelow  to  its  conclusion  that,  under 
the  circumstances,  commerce  ended  at  the  tipple  of  the  mine. 
The  deduction  from  the  proposition  is,  as  the  movement  of  coaFj 
under  the  conditions  stated  is  not  commerce,  it  is  therefore  not  l 
within  the  authority  delegated  to  the  conmiission  by  the  act  of  I 
Congress,  as  all  such  acts  have  relation  to  the  r^ulation  of  com-  \ 
merce,  and  do  not,  therefore,  embrace  that  which  is  not  commerce^^ 
It  is  to  be  observed,  in  passing,  that  if  the  proposition  be  well 
lounged,  it  not  only  chaflenges  the  authority  of  the  commisaon, 
)ut  extends  much  further,  and  in  effect  denies  the  power  of  Con- 
^ess  fo^ confer  authority  upon  the  commission  over  the  subject. 
In  all  Its  aspects  Ibe  proposition  calls  in  question  the  construction 
given  to  the  law  by  the  commission  in  every  case  where  the  sub- 
ject has  been  before  it,  and  also  assails  the  correctness  of  numerous 
decisions  in  the  lower  Federal  courts,  to  which  we  have  previously 
referred,  where  the  subject,  in  various  forms,  was  considered. 
It  goes  further  than  this,  since  it,  in  e£fect,  seeks  to  avoid  the 
fair  inferences  arising  from  the  r^ulations  adopted  by  the  railroad 
company.  Those  r^ulations,  in  providing  for  the  obligation  of 
the  railroad  company  to  supply  cars,  and  recognizing  the  duty  of 
equality  of  treatment,  found  it  necessary,  by  express  provision, 
to  provide  that  private  cars,  foreign  railway  cars  and  company 
fuel  cars  should  not  be  counted  against  the  mine  on  the  day 
when  furnished,  thus  implying  that,  under  the  general  rule  of 
equality,  if  not  restricted,  it  was  considered  the  duty  would 
exist  to  consider  such  cars.  The  contention,  moreover,  conflicts 
with  the  rule  which,  as  we  have  seen,  obtains  in  other  and  great 
systems  of  railroad,  by  which,  for  the  purpose  of  avoiding  in- 
equality and  preference,  foreign  railway  fuel  cars,  private  cars 
and  company  fuel  cars  are  made  one  of  the  factors  upon  which 
a  mine  is  rated  in  order  to  fix  the  basis  upon  which  its  distributive 
share  of  cars  is  to  be  allotted  in  case  of  car  shortage.  And,  from 
this,  it  must  follow,  if  the  proposition  contended  for  be  main- 
tained, that  it  would  not  only  relieve  the  railroad  company, 
whose  rights  are  here  involved,  from  the  obligation  of  taking  into 
account  its  fuel  cars  in  the  making  of  the  distribution,  but  from  the 
duty  even  to  consider  them  for  the  purpose  of  capacity  rating. 
As  a  result,  it  would  lead  to  the  overthrow  of  the  system  of  rating, 
prevailing  on  other  railroads,  by  which,  as  we  have  said,  such 
cars  are  taken  into  account,  a  consequence  which  is  well  illus- 
trated by  the  case  of  Logan  Coal  Co.  v.  Pennsylvania  R.  R.  Co., 
154  Fed.  Rep.  497. 
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Under  these  conditions,  it  is  clear  that  doubt,  if  it  exist,  must 
be  resolved  against  the  soundness  of  the  contentions  relied  on. 
But  that  rule  of  construction  need  not  be  invoked,  as  we  think, 
when  the  erroneous  assumption  upon  which  the  proposition 
must  rest  is  considered,  its  unsoundness  is  readily  demonstrable. 
That  assumption  is  this,  that  commerce  in  the  constitutional 
sense  only  embraces  shipment  in  a  technical  sense,  and  does  not, 
therefore,  extend  to  carriers  engaged  in  interstate  commerce, 
certainly  in  soTair  as  so  engaged,  and  the  instrimientalities  by 
which  such  commerce  is  carried  on,  a  doctrine  the  unsoundness 
of  which  has  been  apparent  ever  since  the  decision  in  Gibbons  v. 
Ogderij  9  Wheat.  1,  and  which  has  not  since  been  open  to  ques- 
tion. It  may  not  be  doubted  ithat  the  equipment  of  a  railroad 
company  engaged  in  interstate  commerce,  included  in  which  are 
its  coal  cars,  are  instruments  of  such  commerce.  From  this  it 
necessarily  follows  that  such  cars  are  embraced  within  the  govern- 
mental power  of  regulation  which  extends,  in  time  of  car  shortage, 
to  compelling  a  just  and  equal  distribution  and  the  prevention 
of  an  unjust  and  discriminatory  one. 


GRAND  TRUNK  RAILWAY  COMPANY  v.  MICHIGAN 

RAILROAD  COMMISSION. 

231  U.  S.  457  (1913). 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  Kretzinger,  Jr.^  with  whom  Mr.  G.  W.  Kreizinger 
and  Mr.  Aldis  B.  Browne  were  on  the  brief,  for  appellants. 

Mr.  Hal  H.  Smith,  with  whom  Mr.  Grant  Fellows,  Attorney 
General  of  the  State  of  Michigan,  was  on  the  brief,  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

Appeal  from  a  decree  of  the  District  Court,  three  judges  sitting, 
denying  a  motion  of  appellants  for  interlocutory  injunction  against 
an  order  of  the  Michigan  Railroad  Commission  and  the  denial 
of  a  motion  of  appellants  for  the  continuance  of  a  restraining  order 
theretofore  entered  in  the  case. 

The  Conmiission  was  constituted  by  the  Public  Acts  of  the  State 
and  invested  with  quite  full  and  detailed  powers  of  regulation  of 

(f 
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the  railroads  of  the  State.  Act  No.  300  of  the  Public  Acts  of 
Michigan  of  1909,  as  amended  by  Act  No.  139,  1911. 

Section  7  as  originally  enacted  and  as  amended  is  alone  specially 
relevant  to  the  discussion  and  is  inserted  in  the  margin,  subdivision 
(d)  being  the  amendment.^ 

After  the  amendment  took  effect,  and  on  July  29,  1911,  the 
Grand  Trunk  System,  which  is  constituted  of  a  number  of  railroad 
lines,  published  a  tariff  of  charges,  to  be  effective  September  1, 
1911,  which,  among  other  things,  set  forth  the  rates  for  the  desig- 
nated services  within  the  corporate  limits  of  the  City  of  Detroit 
and  as  to  team  track  services  as  follows: 

''In  case  team  track  deliveries  are  required  for  the  unloading 
or  shipments  received  from  other  carriers,  or  when  such  team 
tracks  are  used  for  the  loading  of  shipments  for  delivery  to  other 
carriers,  three  dollars  per  car  in  excess  of  the  charge  made  for 
switching  to  or  from  industrial  sidings  will  be  assessed." 

This  tariff  also  provided  a  charge  of  $5.00  for  switching  to  and 

^  (55)  Sec.  7.  (a)  All  raikoads,  subject  to  the  provisions  of  this  act,  shall 
afford  all  reasonable  and  proper  facilities  by  the  estabUshment  of  switch 
connections  between  one  another  and  the  establishment  of  depots  and  other- 
wise for  the  interchange  of  traffic  between  their  respective  lines  and  for  the 
receiving,  forwarding  and  delivering  of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  therewith,  and  shall  transfer  and 
deliver  without  unreasonable  delay  or  discrimination  any  freight  or  cars  or 
passengers  destined  to  any  point  on  its  own  line  or  on  any  connecting  line, 
and  shall  not  discriminate  in  their  rates  and  charges  between  such  connect- 
ing lines:  Provided,  precedence  may  be  given  to  live  stock  and  perishable 
property.  Nothing  in  this  act  shall  be  construed  as  requiring  any  railroad 
to  give  the  use  of  its  tracks  or  terminal  facilities  to  anothgr  railroad  engaged 
in  like  business.  Any  person  or  any  officer  or  agent  of  any  corporation  or 
company  who  shall  deliver  property  for  transportation  to  any  conmion  carrier 
subject  to  the  provisions  of  this  act  shall  have  the  right  and  privilege  of  routing 
such  shipments  and  of  prescribing  and  directing  over  what  connecting  line 
property  so  shipped  shall  be  transported,  and  it  shall  be  the  duty  of  the 
initial  carrier  to  observe  the  direction  of  such  person  or  such  officer  or  agent 
of  any  corporation  or  company,  and  to  cause  such  freight  to  be  transported 
over  such  connecting  line  as  may  be  directed  and  required  by  such  shipper. 

(57)  (c)  Every  corporation  owning  a  railroad  in  use  shall,  at  reasonable 
times  and  for  a  reasonable  compensation,  draw  over  the  same  the  merchan- 
dise and  cars  of  any  other  corporation  or  individual  having  connecting  tracks; 
Pramded,  such  cars  are  of  the  proper  gauge,  are  in  good  running  order  and 
equipped  as  required  by  law  and  otherwise  safe  for  transportation  and  properly 
loaded;  Provided  further ,  if  the  corporations  cannot  agree  upon  the  times  at 
which  the  cars  shall  be  drawn,  or  the  compensation  to  be  paid,  the  said  com- 
mission shall,  upon  petition  of  either  party  and  notice  to  the  other,  after 
hearing  the  parties  interested,  determine  the  rate  of  compensation  and  fix 
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from  industrial  sidings  and  a  charge  of  $8.00  for  team  track  de- 
livery from  junction  points  with  other  roads  within  the  switching 
limits  of  Detroit. 

A  complaint  was  made  by  one  John  S.  Haggerty  to  the  Com- 
mission of  this  difference  as  discriminatory.  Haggerty,  it  is  said 
in  one  of  the  briefs,  conducts  a  brick-making  plant,  having  a  siding 
on  one  of  th6  railroads  in  Detroit,  and  to  supply  his  trade  ships 
carloads  of  freight  over  various  railroad  lines  doing  business  in 
the  city,  among  which  are  the  lines  of  the  Grand  Trunk  System. 

An  answer  was  filed  to  the  complaint  by  the  Grand  Trunk 
Western  Railway  Company.  After  hearing,  the  Commission  held 
that  the  diflference  in  rates  was  discriminatory  and  the  railway 
company  was  ordered  to  file  a  tariflf  removing  the  discrimination, 
that  is,  the  discrimination  between  the  charges  for  industrial 
switching  and  for  switching  between  junction  points  and  team 
tracks;  and  to  publish  and  make  effective  "like  charges  for  the 
movement  of  a  carload  shipment  received  from  an  industry  within 
the  City  of  Detroit,  upon  the  said  Grand  Trunk  Western  Railway, 
consigned  for  delivery  upon  a  team  track  or  other  siding  of  said 
road  within  the  same  city,  and  for  a  like  shipment  received  by  said 
Grand  Trunk  Western  Railway  from  a  connecting  carrier  at  a 

such  other  periods,  having  reference  to  the  convenience  and  interests  of  the 
corporation  or  corporations  and  the  public  to  he  accommodated  thereby, 
and  the  award  of  the  commission  shall  be  binding  upon  the  respective  corpora- 
tions interested  therein  until  the  same  shall  have  been  revised. 

(57a)  (d)  Every  common  carrier  operating  within  this  state  shall  receive 
and  transport  at  reasonable  rates  any  and  all  carload  traffic  offered  for  trans- 
portation under  the  usual  conditions  locally  consigned  between  points  in  the 
same  city  or  town  and  shall  receive  and  transport  at  reasonable  rates  from 
any  junction  point  or  transfer  point  or  intersection  with  another  railroad  in 
such  city  or  town  any  and  all  such  carload  freight  destined  to  team  tracks 
or  other  sidings  on  any  line  operated  by  the  delivering  carrier,  and  shall 
deliver  such  car  or  cars  upon  such  team  tracks  or  sidings  in  the  city  or  town 
where  such  car  or  cars  are  received  from  such  connecting  line  when  required 
so  to  do:  Provided f  that  when  delivery  is  requested  which  will  involve  the  use 
of  a  private  siding  not  owned  or  controlled  by  consignee,  said  consignee  shall 
file  with  both  receiving  and  delivering  carriers  written  permission  signed  by 
the  owner  or  lessee  of  such  private  siding  authorizing  the  use  of  same.  When 
the  particular  delivery  desired  cannot  be  accomplished  owing  to  the  conges- 
tion of  cars  upon  such  siding  or  team  tracks,  it  shall  be  the  duty  of  the  de- 
livering carrier  to  notify  consignee  of  such  conditions  and  it  shall  be  the  duty 
of  such  consignee  upon  receipt  of  such  notice  to  advise  upon  what  other  siding 
delivery  will  be  accepted  or  whether  or  not  it  is  desired  that  such  car  or  cars 
shall  be  held  awaiting  the  opportunity  for  delivery  upon  the  siding  originally 
designated  as  the  destination. 
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junction  point  within  the  corporate  limits'  of  the  city  of  Detroit, 
consigned  to  a  team  track  or  other  siding  upon  said  road  within 
the  same  city." 

Subsequently  to  the  making  of  such  order  the  Grand  Trunk 
System  published  a  new  tariff  to  be  effective  March  16,  1912, 
naming  a  rate  of  S5.00  between  industrial  tracks  and  a  like  rate 
between  junction  points  with  connecting  carriers,  within  the  switch- 
ing district  of  Detroit,  and  industrial  tracks  within  the  said  limits; 
S8.00  between  junction  points  with  other  raikoad  companies, 
within  said  limits,  and  team  tracks  within  said  limits;  and  S8.00 
between  team  tracks  on  the  railway's  own  lines.  The  tariff  was 
duly  filed  with  the  Commission  and  with  the  Interstate  CTommerce 
Commission. 

Haggerty  filed  a  supplementary  petition  with  the  Commission 
complaining  that  the  new  rates  were  unreasonable  and  exorbitant, 
and,  on  March  15,  1912,  the  Commission  ordered  the  postpone- 
ment of  the  same  until  April  29  to  give  the  Commission  an  oppor- 
tunity for  investigation  into  ''the  reasonableness  of  such  proposed 
rate  and  the  matter  set  forth  in  the  complaint."  Thereupon  the 
Grand  Trunk  System  issued  a  supplement  to  its  tariff  suspending 
the  intrastate  rates  named  in  its  tariff,  and,  on  March  30,  pub- 
lished a  new  tariff  canceling  all  rates  between  industries  having 
private  sidings  on  the  System  and  hold  or  team  tracks  on  that 
System,  and  all  rates  between  junction  points  with  other  carriers 
within  the  corporate  limits  of  Detroit  and  the  team  tracks  of  the 
System.  The  effect  of  this  tariff  was  to  withdraw  all  intrastate 
and  interstate  switching  movements,  except  as  to  the  Detroit 
&  Toledo  Shore  Line,  with  which  the  Grand  Trunk  was  under 
contract  for  terminal  switching. 

On  April  10  the  Commission  suspended  this  supplemental  tariff 
in  order  to  give  it  opportunity  to  investigate,  and  two  days  after- 
ward the  bill  in  this  case  was  filed.  On  April  27  an  amended  bill 
was  filed,  and,  on  the  same  day,  the  Detroit,  Grand  Haven  & 
Milwaukee  Railway  Company  filed  its  bill. 

We  may  observe  that  the  order  of  the  Commission  of  April  10 
is  the  only  one  in  controversy.  The  other  orders  of  February  6 
and  March  15,  1912,  were  directed  against  the  Grand  Trunk 
Western  Railway,  and  when  it  came  to  the  knowledge  of  the  Com- 
mission that  that  road  did  not  enter  the  city,  the  orders  were 
canceled. 

The  bills  prayed  that  the  acts  referred  to  and  the  order  of  the 
Commission  be  declared  null  and  void  as  to  complainants,  that 
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injunctions  interlocutoiy  and  perpetual  be  granted  restraining 
appellees  from  executing  the  order,  and  from  taking  any  steps  or 
proceedings  to  enforce  any  of  the  penalties  or  remedies  of  the 
statute. 

Answers  were  filed  to  the  bills,  and  supporting  and  attacking 
affidavits.  The  District  Court  upon  hearing  denied  an  injunc- 
tion and  vacated  the  restraining  order,  but  suspended  the  formal 
entry  of  its  orders.  Subsequently  the  cases  were  consolidated  for 
the  purposes  of  an  appeal,  and  an  appeal  allowed.  The  bond  was 
fixed  at  $100,000  and  the  restraining  orders  continued  in  force 
pending  the  appeal. 

The  two  suits  may  be  treated  as  one,  the  material  points  being 
identical,  except  as  to  the  territory  through  which  the  roads  nm 
and  the  diversity  of  citizenship  which  exists  only  in  the  first  suit 
filed.  The  foundation  of  both  suits  is  the  same,  that  the  order  of 
the  Commission  and  the  acts  of  the  State  imder  which  it  was 
made,  in  so  far  as  the  order  and  the  acts  require  of  complainants 
or  their  property  any  of  the  services  above  set  forth  or  so  threat- 
ened to  be  required,  constitute  the  taking  of  their  property  without 
due  process  of  law  in  contravention  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States;  and  is  also  a  violation 
of  the  commerce  clause  of  that  instrument.    The  specification 

(under  the  latter  is  "that  Congress  has  taken  over  the  whole  subject 
matter  of  terminals,  team  tracks,  switching  tracks,  sidings,  etc., 
of  carriers  engaged  in  interstate  commerce,  and  has  enacted  that 
such  carriers  shall  not  be  required  to  give  the  use  of  such  terminal 
facilities  to  other  carriers  engaged  in  like  business.'' 

It  is  further  objected  against  said  order  that  the  companies 
were  not  incorporated  for  the  purpose  of  local  or  intrastate  switch- 
ing or  drayage  business,  but  for  the  purpose  of  interstate  and 
intrastate  commerce;  and,  further,  the  penalties  prescribed  by  the 
acts  under  which  the  Commssion  purported  to  have  acted  are  so 
drastic  that  a  resort  to  court  to  test  the  validity  thereof  is  at  the 
t  risk  of  imprisonment  in  the  jails  of  the  various  counties  where  the 
lines  of  the  companies  run,  and,  therefore,  the  companies  are  denied 
the  equal  protection  of  the  laws  and  their  property  is  taken  with- 
out due  process  of  law. 

The  question  in  the  case  is  whether,  under  the  statutes  of  the 
State  of  Michigan,  appellants  can  be  compelled  to  use  the  tracks 
it  owns  and  operates  in  the  city  of  Detroit  for  the  interchange  of 
intrastate  traffic ;  or,  stating  the  question  more  specifically,  whether 
the  companies  shall  receive  cars  from  another  carrier  at  a  juno- 
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tion  point  or  physical  connection  with  such  cairier  within  the 
corporate  limits  of  Detroit  for  transportation  to  the  team  tracks 
of  the  companies;  and  whether  the  companies  shall  allow  the 
use  of  their  team  tracks  for  cars  to  be  hauled  from  their  team 
tracks  to  a  junction  point  or  physical  connection  with  another 
carrier  within  such  limits  and  be  required  to  haul  such  cars  in 
either  of  the  above-named  movements  or  between  industrial 
sidings. 

It  is  contended  that  the  order  is  an  interference  with  interstate 
commerce.  The  contention  is  premature,  if  not  without  founda- 
tion. Section  7,  before  its  amendment,  required  all  railroads  sub- 
ject to  It  to  establish  switching  connections  between  one  another 
and  to  establish  depots,  and  otherwise,  for  the  interchange  of 
traffic  between  their  respective  lines  and  for  the  receiving,  for- 
warding and  delivering  of  property  and  passengers  to  and  from 
their  several  lines  and  those  connecting  therewith,  and  also  for  the 
transfer  and  delivery  of  cars  without  unreasonable  delay  or  dis- 
crimination to  any  point  on  their  own  lines  or  on  any  connecting 
line,  and  forbidding  discrimination  in  rates  and  charges.  And 
the  respective  companies  were  required  to  draw  over  their  roads 
the  merchandise  and  cars  of  any  other  corporation  or  individual 
having  connecting  tracks  when  the  cars  are  of  proper  gauge,  equip- 
ment, and  properly  loaded.  Power  was  given  to  the  Commission, 
if  the  compensation  could  not  be  agreed  on  by  the  roads,  to  fix 
such  compensation.  In  other  words,  the  duty  of  investigation 
was  imposed  on  the  Commission  and  the  duty  to  render  such 
judgment  as  was  suitable  to  the  situation  and  to  award  compensa- 
tion to  the  carriers  for  any  service  required  of  them. 

We  have  seen  from  the  statement  of  facts  that  the  first  concern 
of  the  Grand  Trunk  was  the  right  to  charge  what  it  pleased  or 
discriminate  between  the  services.  Inconvenience  to  its  inter- 
state business  seems  to  be  an  after  thought.  Besides,  the  fact  of 
inconvenience  is  disputed.  It  is  charged,  it  is  true,  in  an  affidaviFl 
filed  by  appellants;  but  there  was  a  counter  affidavit,  and  itj^aaj 
averred  that  the  interchang;e  of  traffic  required  by  the  lerislat 
of  the  State  did  not  impede  interstate  business,  but  on  the  contrary 
facilitated  it  and  intrastate  commerce  ftnd  rpliAVfidr  not,  nftiised^ 
congestion  on  the  tracks  of  the  various  railroads  in  the  city.  And, 
as  we  nave  seen,  the  order  of  the  Commission  was  suspensory  only 
of  the  tariff  of  the  appellants,  not  a  final  determination  against 
it  or  of  the  conditions  which  might  or  might  not  justify  it.  It  is 
too  late  in  the  day  to  question  the  competency  of  a  State  to  create 
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a  commission  and  to  give  it  the  power  of  regulating  railroads  and 
necessarily  of  investigating  the  conditions  upon  which  regulation 
may  be  directed.  If  a  judicial  interference  is  sought  with  the 
exercise  of  such  power  it  must  be  clearly  shown  to  have  been 
transcended,  not  left  as  a  conclusion  from  the  balancing  of  con- 
flicting affidavits,  or  even,  it  may  be,  as  held  by  the  District 
Court,  on  ex  parte  affidavits.  Courts  are  reluctant  to  interfere 
with  the  laws  of  a  State  or  with  the  tribunals  constituted  to  en- 
force them.  Doubts  will  not  be  resolved  against  the  law,  nor  the 
decision  of  its  tribunals  prevented  or  anticipated  unless  the  neces- 
sity for  either  be  demonstrated.  Upon  these  principles  the  Dis- 
trict Court  acted,  and  rightly  acted. 

We  will  not  dwell  on  the  contention  of  appellants  that  Congress 
bas  taken  over^thejgholesubject  of  terminals,  team  tracks,  switch- 
ing tracks,  sidings,  etc.  We  need  make  no  other  comment  than 
that  it  cannot  be  asserted  as  a  matter  of  law  that  Congress  has 
done  so;  and  where  the  accommodation  between  intrastate  and 
interstate  commerce  shall  be  made  we  are  not  called  upon  to  say 
on  this  record. 

Before  proceeding  to  the  more  important  contention  of  appel- 
lants, that  is,  movement  between  junction  points  and  other  points, 
it  is  well  to  observe  that  a  distinction  is  alleged  to  exist  between 
team  tracks  and  industrial  sidings  or  tracks.  The  allegation  (which 
t^Aj^Jt/uJ^  is  neither  admitted  nor  denied  in  th\  answer)  is  that  the  lands 

.  i^^Q  upon  which  the  latter  are  located  are  held,  owned,  or  were  acquired 

fl^^^^  'for  the  purpose  of  accommodating  the  tracks  without  expense  to 

agggUants,  either  in  the  acquisition  or  maintenance  ot  the  lands 
or  tracks.     Apoellantfi,  it  ia  yrfrM^  iurthpr^  s\rR  T^ot  responsible  for 
cars  placed  on  such  tracks  nor  are  appellants  required  to  police 
iEem.    Team  tracks  are  laid  upon  the  ground  acquired  by  appel- 
lants and  were  constructed  and  are  maintained  by  them.     The\ 
Matter,  therefore,   are  distinctly  accessories  or  facilities  in  the! 
I  receipt  and  delivery  of  freight  in  transportation^  both  within  any 
\to  and  from  points  outside  of  the  city.    The  industrial  sidings'^ 
^ave,  it  may  be  said,  more  special  character.    But  upon  this 
distinction  no  point  is  made  in  the  argument  and  the  District 
Court  left  it  untouched  in  its  decision,  no  doubt  because  in  that  . 
court,  as  here,  no  emphasis  was  put  upon  the  distinction.    In 
other  words,  because  it  was  considered  that  it  falls  under  the  prin- 
ciples which  related  to  the  team  tracks;  and  we  may  so  regard  it. 
The  proposition  of  appellants  is,  as  said  by  the  District  Court, 
that  such  service  and  team  track  service  "are  not  in  a  proper 
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sense  transportation,  but  are  essentially  distinguishable  there- 
from"; or,  to  put  it  another  way  —  and  one  which  expresses 
more  specially  the  contention  of  appellants  —  they  are  mere  con- 
vpnipnp.ps  ftf.  fliA  Hpstination  or  initial  point  QfThe  transportation 
and  hence  are  terminal  facilities  merely  and  thP'^  "°^  ^°  '^^^  ^'*- 
quired  to  be  given  to  other  rnj||Y>a/^a  The  District  Court  did 
not  regard  them  in  the  latter  character.  After  stating  the  condi- 
tions which  exist  in  Detroit  and  its  extent,  the  court  said  of  them: 
"Such  tracks  are  necessary  to  prevent  the  congestion  which  would 
result  from  requiring  all  carload  freight,  both  in  and  out,  to  be 
delivered  at  the  freight  depots  of  the  respective  roads,  and  in  a 
very  proper  sense  are  shipping  stations."  The  court  concluded 
that  the  services  were  transportation  and  that  the  statute  of  the 
State  validly  empowered  the  Commission  "to  require  local  trans- 
portation by  a  railroad  between  its  own  shipping  stations  within 
a  city,  whether  such  plurality  of  shipping  stations  has  been  volun- 
tarily established  by  the  railroad,  as  here,  or  has  been  required 
by  the  Commission  under  its  lawful  powers,  and  provided  such 
transportation  is  for  such  substantial  distance  and  of  such  a 
character  as  reasonably  to  require  a  railroad  haul,  as  distinguished 
from  other  means  of  carriage."  The  court  further  said:  "It  is 
clear  that  a  statute  validly  may,  and  the  statutes  we  are  consider- 
ing do,  authorize  the  employment  of  such  depots,  side-tracks, 
and  team  tracks  of  a  railroad  for  transporting  carload  freight  to 
and  from  the  junction  of  such  road  with  another  road  as  a  substan- 
tial part  of  a  continuous  transportation  routing,  where  such  junc- 
tion is  outside  the  city  limits."  And  it  was  remarked  that  the 
fact  that  the  freight  movement  begins  and  ends  within  the  limits 
of  a  city  does  not  take  from  it  its  character  "of  an  actual  trans- 
portation between  two  termini,"  the  other  conditions  obtaining. 
We  concur  in  the  conclusion  of  the  court.        , 

The  extent  of  Detroit  is  about  22  miles,  and  its  population  about 
600,000.    The  effect  of  the  order  is  simply  that  the  companiesV 
shall  accept  freight  at  the  designated  points  for  shipment  to  the  I 
other  designated  points.    This,  except  in  an  extreme  sense,  is  not  I 
a  use  of  the  tracks  and  terminals;  or,  rather,  it  is  only  a  proper/ 
use  —  the  use  for  which  the  roads  were  constituted  to  afford. 
An  area  of  22  miles  is  attempted  by  appellants  to  be  localized 
and  made  a  destination  point.    A  city  may,  in  a  sense,  be  such 
a  terminal  unit,  but  considering  the  extent  of   Detroit,  it  is 
competent,  we  think,  for  the  State  under  the  conditions  which 
this  record  presents  to  consider  points  within  it  the  beginning  and 
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destination  of  traffic.  And  to  call  the  service  necessary  to  such 
intrastate  movement  of  freight  a  taking  of  terminals  is  misleading 
and  puts  out  of  view  the  full  signification  of  the  question  which 
the  record  presents,  which  is,  Is  there  a  distinct  and  sufficient 
movement  between  places  which  the  companies  can  be  required 
to  perform,  or  which,  to  put  it  another  way,  constitutes  trans- 1 
portation  and  therefore  such  as  the  companies  were  created  toj 
perform?  That  cars  may  be  delivered  or  received  is  but  an  inci- 
dent. The  statute  therefore  is  a  regulation  of  the  business  of 
appellants,  not  an  appropriation  of  their  terminal  facilities  for  the 
use  and  benefit  of  other  roads.  It  is  therefore  justified  by  the 
doctrine  of  Wisconsin  &c.  Rd,  Co.  v.  Jacobson,  179  U.  S.  287.  See 
also  Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Minnesotaf  186  U.  S. 
257.  In  the  Jacobson  Case  an  order  of  the  Railroad  Commission 
of  the  State  of  Minnesota  was  considered  which  required,  two 
railroads  of  the  State  to  make  track  connections.  The  statute  of 
the  State  provided  that  all  common  <3arriers  subject  to  its  provi- 
sions should  provide  at  all  points  of  connection,  crossing,  or  inter- 
section at  grade,  where  it  was  necessary  for  interstate  commerce, 
ample  facilities  for  transferring  cars  used  in  the  regular  business 
of  their  respective  lines  of  road  from  other  lines  or  tracks  to  those 
of  any  other  carrier  whose  lines  or  tracks  might  connect  with,  cross 
or  intersect  their  own,  and  should  provide  facilities  for  the  inter- 
change of  cars,  and  for  the  receiving,  forwarding  and  delivering  of 
passengers,  property  and  cars  to  and  from  their  several  lines  and 
those  of  other  carriers  connecting  therewith,  without  discrimina- 
tion in  rates  and  charges.  And  it  was  provided  that  one  carrier 
should  not  be  required  to  furnish  its  tracks,  equipment  or  terminal 
facilities  to  another  without  reasonable  compensation,  the  cost 
of  connections  to  be  proportionately  divided  between  the  carriers; 
and  in  case  of  disa^eement,  it  was  to  be  settled  by  the  Conmiis- 
sion.  The  roads  were  required  to  establish  reasonable  joint 
through  rates  at  the  demand  of  any  person  or  of  the  Commission. 
And  it  was  provided  that  carload  lots  should  be  transferred  with- 
out unloading  the  cars  unless  it  be  done  without  cost  to  the  shipper 
or  receiver  and  without  unreasonable  delay. 

Under  this  statute  track  connections  were  required  to  be  made 
by  the  Wisconsin  &c.  R.  R.  Co.,  with  an  intersecting  road.  In 
its  answer  before  the  State  Railroad  Commission  it  alleged  that 
to  construct  a  connecting  track  would  require  it  to  go  outside  of 
its  right  of  way  and  to  condemn  land  for  that  purpose.  In  addi- 
tion it  urged  that  to  compel  such  connection  would  violate  the 
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commerce  clause  of  the  Constitution  and  the  Fourteenth  Amend- 
ment. The  Conunission  directed  the  connection  to  be  made  and 
its  order  was  affirmed  by  the  local  state  court  to  which  an  appeal 
was  taken,  as  provided  by  the  i^tatute.  This  court  affirmed  the 
order,  deciding  that  it  was  a  proper  exercise  of  the  power  of  regula- 
tion of  the  business  of  the  companies.  The  reasoning  to  sustain 
this  conclusion  need  not  be  reproduced.  It  rested  upon  the  ulti- 
mate proposition  that  railroad  companies  ''are  organized  for  the 
public  interests  and  to  subserve  primarily  the  public  good  and  con- 
venience.'^  And  deciding  this  to  be  the  purpose  of  the  creation 
of  the  roads  and  that  government  had  power  to  secure  it,  it  was 
held  that  where  a  provision  for  regulation  is  reasonable  and  appro- 
priate, when  considered  with  regard  to  the  interests  both  of  the 
company  and  of  the  public,  the  legislation  is  valid  and  will  furnish 
ample  authority  for  the  courts  to  enforce  it,  even  though  eminent 
domain  must  be  exercised  or  cost  incurred.  This  principle,  illus- 
trated by  the  facts  of  the  case,  is  apposite  to  the  regulation  under 
review.  If  the  establishment  of  track  connections  by  intersecting 
roads  with  its  necessary  accessories  of  sidings  and  switches  be 
required  and  acceptance  and  delivery  of  loaded  cars  as  a  conven- 
ience of  transportation,  surely  team  tracks  and  sidings  in  Detroit 
and  the  delivery  and  acceptance  of  loaded  cars  are  as  much  so. 

Decree  affirmed. 
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The  facts  are  stated  in  the  opinion. 

Mr.  Albert  C  Wall  and  Mr,  Frank  Bergen^  with  whom  Mr. 
James  B,  Vredenburgh  and  Mr.  Thomas  Emery  were  on  the  brief, 
for  plaintiff  in  error. 

Mr.  E.  Parmalee  PrenHce,  with  whom  Mr.  John  Griffin  and 
Mr.  George  Welwood  Murray  were  on  the  brief,  for  defendent  in 
error. 

Mr.  Henry  E.  Bodman,  by  leave  of  the  court,  filed  a  brief  as 
amicus  cutvb.  Mr.  Alexis  C  AngeU  and  Mr.  Herbert  E.  Boynton 
were  on  the  brief. 
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Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

The  rails  of  the  main  line  of  the  West  Shore  Railroad  Company 
extend  from  Buffalo  to  Albany,  New  York,  and  beyond  through 
the  State  of  New  York  into  New  Jersey  to  the  terminus  of  the  road 
at  Weehawken  on  the  west  bank  of  the  Hudson  river.  From 
Weehawken  steam  ferries  known  as  the  West  Shore  Railroad 
ferries  are  operated  over  the  river  to  several  terminal  points  in 
New  York  City  for  the  purpose  of  carrying  railroad  passengers 
and  traflBc  from  Weehawken  to  New  York  and  from  New  York  to 
Weehawken.  Although  these  ferries  are  known  as  West  Shore 
Railroad  ferries  and  are  operated  as  railroad  ferries,  their  business 
is  not  limited  to  incoming  persons  or  traffic  carried  over  the 
lines  of  the  railroad  or  to  persons  or  traffic  conveyed  from  New 
York  to  Weehawken  to  be  transported  from  there  over  the  rail- 
road. Indeed,  from  both  directions  a  very  large  number  of  per- 
sons  besides  considerable  traffic  "constantly  move  to  and  fro 
between  the  two  States,  not  having  used  or  intending  to  use  the 
lines  of  the  West  Shore  Railroad." 

In  1905  the  Board  of  Chosen  Freeholders  of  Hudson  County, 
New  Jersey,  adopted  two  ordinances,  one  fixing  the  rate  for  foot 
passengers  ferried  trom  New  Jersey  to  New  York  and  the  other 
for  a  round  trip  commencing  on  the  New  Jersey  shore,  which 
rates  were  applicable  to  the  ferries  in  question.  The  New  York 
Central  &  Hudson  River  Railroad,  engaged  as  a  lessee  in  operating 
the  lines  of  the  West  Shore  Railroad  and  its  railroad  ferries,  com- 
menced this  proceeding  to  prevent  the  enforcement  of  the  rates 
fixed  by  the  ordinances.  The  contention  was  that  the  ordinances 
were  an  unwarranted  interference  with  the  interstate  business  of 
the  company  and  that  the  enforcement  of  the  ordinances  would 
constitute  a  direct  burden  on  interstate  commerce,  which  could 
not  be  done  consistently  with  the  Constitution.  The  Supreme 
Court  of  New  Jersey  maintained  the  contentions  of  the  railroad 
company.  The  Court  of  Errors  and  Appeals  reversed  the  judg- 
ment of  the  Supreme  Court.  76  N.  J.  Law,  664.  The  case  is  now 
here,  the  writ  of  error  having  been  directed  to  the  Supreme  Court, 
to  which  the  record  was  remitted  from  the  Court  of  Errors  and 
Appeals. 

At  the  outset  it  is  to  be  observed  that  the  contentions  pressed 
in  argument  by  both  parties  take  a  wider  range  than  the  necessi- 
ties of  the  case  require.  We  make  a  very  brief  reference  to  certain 
decisions  of  this  court  referred  to  in  argument  by  both  parties 
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in  order  that  they  may  aid  us  to  plainly  mark  the  boundaries  of 
the  real  issues  required  to  be  decided,  thus  enabling  us  to  put  out 
of  vieyr  irrelevant  considerations  and  confine  our  attention  to  things 
essential. 

Fanning  v.  Gregoire,  16  How.  524,  required  a  consideration  of 
the  right  of  the  legislature  of  Iowa  to  authorize  a  ferry  across  the 
Mississippi  river  at  Dubuque.  Without  going  into  details  it  suf- 
fices to  say  that  the  subject  was  elaborately  considered  and  the 
power  of  the  State  to  grant  the  ferry  right  was  sustained.  In 
Conway  v.  Taylcr's  Executors^  1  Black,  603,  the  right  of  the  State 
of  Kentucky  "to  grant  franchises  for  ferrying  across  the  Ohio  river, 
was  considered  and  the  power  was  upheld,  the  general  reasoning 
stated  in  Fanning  v.  Gregoire  being  reiterated  and  approved.  It  is 
undoubtedly  true  that  in  the  course  of  the  reasoning  of  both  the 
cases  just  referred  to  expressions  were  made  use  of  which  give  some 
support  to  the  view  that  the  power  to  regulate  ferriage,  even  as 
to  a  stream  boimding  two  States,  was  purely  local,  not  transferred 
by  the  States  to  Congress,  and  therefore  not  within  the  grant  of 
power  to  Congress  to  regulate  commerce. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  concerned 
the  validity  of  a  tax  imposed  by  the  State  of  Pennsylvania  on  a 
ferry  company  operating  between  Gloucester,  New  Jersey,  and  the 
city  of  Philadelphia.  The  tax  was  resisted  on  the  ground  that  it 
was  a  direct  burden  on  interstate  commerce  and  therefore  void 
as  an  interference  with  the  power  of  Congress  to  regulate  com- 
merce. The  contention  was  sustained.  The  whole  subject  of 
ferriage  was  elaborately  considered,  and  in  the  course  of  the 
opinion  it  was  expressly  declared,  after  considering  the  decisions 
in  Fanning  v.  Gregoire  and  Conway  v.  Taylor's  Executors,  that 
ferriage  over  a  stream  constituting  a  boundary  between  two  States 
was  within  the  grant  to  Congress  to  r^ulate  commerce,  and  there- 
fore not  subject  to  be  directly  burdened  by  a  State.  It  was  also, 
however,  held  that  in  view  of  the  character  of  such  ferries  and  the 
diversity  of  regulation  which  might  be  required,  the  right  to  regu- 
late them  came  within  that  class  of  subjects  which  although 
within  the  power  of  Congress  the  States  had  the  right  to  deal 
with  until  Congress  had  manifested  its  paramount  and  exclusive 
authority. 

In  Covington  Bridge  Co.  v.  Kerducky,  154  U.  S.  204,  the  right 
of  the  State  of  Kentucky  to  impose  tolls  for  use  of  a  bridge  across 
the  Ohio  river,  was  challenged  on  the  groimd  that  the  State  had 
no  authority  to  fix  the  tolls,  because  to  do  so  was  the  assertion  of 
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a  power  to  regulate  commerce  and  therefore  was  an  interference 
with  the  exclusive  power  of  Congress  on  that  subject.  The  tolls 
were  held  to  be  invalid.  The  opinion  beyond  question  reasserted 
the  principle  enforced  in  the  GUmcester  Ferry  Case  that  the  move- 
ment across  a  stream,  the  boundary  between  two  States,  was  within 
the  grant  of  power  to  Congress  to  regulate  commerce  and  there- 
fore, generically  speaking,  not  subject  to  the  exertion  of  state 
authority.  Indeed,  in  view  of  the  fact  that  there  was  no  act  of 
Congress  dealing  with  the  subject  of  the  tolls  which  were  under 
review  in  the  Covington  Case,  it  is  true  to  say  that  there  are  expres- 
sions in  the  opinion  in  that  case  which  have  been  considered, 
whether  rightly  or  wrongly  we  do  not  feel  called  upon  to  say,  as 
qualif3dng  or  overruling  the  conclusion  expressed  in  the  Gloucester 
Case  as  to  the  power  of  a  State  to  regulate  ferries  upon  a  stream 
bordering  two  States  until  Congress  had  manifested  its  purpose  to 
exert  its  authority  over  the  subject. 

In  St.  Clair  County  v.  IrUerstaJte  Transfer  Co,,  192  U.  S.  454, 
the  question  considered  was  the  liability  of  the  Transfer  Company 
to  penalties  imposed  by  the  County  of  St.  Clair,  a  municipal  cor- 
poration of  the  State  of  Illinois,  for  having  failed  to  obtain  a  license 
"for  carrying  on  a  ferry  for  transferring  railroad  cars,  loaded  or 
unloaded,  over  the  county  of  St.  Clair  in  Illinois  to  the  Missouri 
shore  and  from  the  Missouri  shore  to  the  county  of  St.  Clair." 
It  was  decided  that  there  was  no  liability  for  the  penalty  (a) 
because  the  business  of  transferring  freight  cars  in  the  sense 
disclosed  was  not  ferriage  in  the  proper  meaning  of  that  word, 
and  was  the  transaction  of  interstate  commerce  not  in  any  view 
subject  to  state  control;  and  (b)  because  the  particular  ordinance 
relied  upon  as  the  basis  for  imposing  the  penalty  was  void  be- 
cause of  provisions  discriminating  against  interstate  conmierce 
which  it  contained.  The  cases  of  Fanning  v.  Gregoire,  Conway  v. 
Taylor^s  Executors,  Gloucester  Ferry  Co,  v.  Pennsylvania  and 
Covington  Bridge  Co,  v,  KenhuJcy  were  referred  to.  It  was  ex- 
pressly declared  in  view  of  the  special  grounds  upon  which  the 
case  was  decided  that  it  was  unnecessary  to  consider  whether 
the  decision  in  the  Covington  Bridge  Case  had  established  the  doc- 
trine that  the  interstate  business  of  ferrying  over  navigable  rivers 
bordering  two  States  was  exclusively  within  the  authority  of  Con- 
gress to  regulate,  and  therefore  was  not,  as  declared  in  the  Glou- 
cester Ferry  Case,  subject  to  state  regulation  until  Congress  had 
exerted  its  authority  over  the  matter. 

In  the  light  of  this  statement  we  come  to  state  the  contentions 
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of  the  parties.  The  plaintiff  in  error  insists,  not  following  the  exact 
order  of  its  argument,  a,  that  the  assailed  ordinances  are  repugnant 
to  the  commerce  clause  because  Ck>ngress  has  legislated  concern- 
ing railroad  ferries  and  thereby  manifested  its  purpose  that  there 
should  be  no  longer  room  for  the  exertion  of  state  power  on  the 
subject;  and,  b,  that  if  this  is  not  so  it  is  now  necessary  to  pass 
on  the  question  reserved  in  the  St.  Clair  Case,  and  to  decide  that 
the  ruling  in  the  Covington  Bridge  Case  aflSrmatively  established 
that  interstate  ferriage  like  that  here  in  question  is  so  absolutely 
within  the  power  of  Congress  as  to  exclude  even  in  case  of  the  in- 
action of  Congress  the  presumption  of  a  license  for  the  exercise 
of  state  power.  On  the  other  hand,  the  argument  for  the  defendant, 
in  error  is  this:  That  the  carrying  on  of  the  business  of  ferriage  on 
navigable  rivers  constituting  a  boundary  between  States  is  not 
interstate  commerce,  that  the  power  to  regulate  it  was  not  sur- 
rendered by  the  States  and  consequently  no  authority  was  given 
over  the  subject  to  Congress.  This  is  sought  to  be  shown  by  a 
copious  review  of  adjudged  cases,  and  by  an  analysis  of  what  it 
is  urged  was  the  clear  intendment  of  the  opinion  in  Oibbons  v. 
Ogden,  especially  as  elucidated  by  the  opinions  in  Fanning  v. 
Oregoire  and  Conway  v.  Taylor's  Executors.  It  is  not  denied  that 
these  theories  are  directly  contrary  to  the  ruling  in  the  Gloucester 
Ferry  Case,  but  it  is  urged  that  that  case  for  the  first  time  an- 
nounced the  doctrine  of  a  national  power  over  interstate  ferriage 
and  therefore  practically  amounted  to  making  a  new  constitutional 
provision  on  the  subject.  Obviously,  however,  the  views  just 
stated  are  advanced  in  a  mere  academic  sense,  since  the  argument 
admits  that  the  ruling  in  the  Gloucester  Ferry  Case  is  now  conclu- 
sive and  has  settled  the  significance  of  the  Constitution  contrary 
to  the  views  mentioned.  Thus,  at  the  very  outset  of  the  argument, 
after  stating  and  elaborating  the  theory  of  exclusive  state  power 
over  interstate  ferriage,  it  is  said:  ''The  decision  of  the  Gloucester 
Ferry  Case,  114  U.  S.  196,  decided  m  1885,  established  Federal 
jurisdiction  to  legislate  concerning  ferriage  over  boundary  streams, 
but  did  not  turn  what  had  been  an  exclusive  state  jurisdiction  into 
an  exclusive  Federal  jurisdiction.  State  laws  on  this  subject  are 
still  valid  until  superseded  by  a  Federal  statute.''  Again,  after 
copiously  reiterating  the  conceptions  as  to  the  novelty  of  the  ruling 
in  the  Gloucester  Ferry  Case  and  its  assumed  conflict  with  what  had 
gone  before,  it  is  said:  "The  result  of  the  Gloucester  Ferry  Case, 
therefore,  with  the  other  cases  which  have  followed,  has  prob- 
ably been  to  so  extend  the  Federal  authority  over  interstate  fer- 
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riage  as  to  bring  the  subject  within  the  concurrent  jurisdiction  of 
Congress  and  of  the  States.  It  is  a  concurrent  jurisdiction  only, 
however,  which  has  been  established.  In  the  absence  of  Federal 
legislation  the  States  have  all  the  power  that  they  have  been  accus- 
tomed to  exercise."  Thus  conceding  the  controlling  force  of  the 
Gloucester  Ferry  Case  and  therefore  not  questioning  the  power  of 
Congress  which  that  case  upheld,  it  is  urged  that  the  Covington 
Bridge  Case  should  not  be  now  held  to  have  overruled  or  qualified 
the  Gloucester  Ferry  Case  so  as  to  exclude  the  States  from  any  right 
to  regulate  interstate  ferriage  before  and  until  Congress  has  mani- 
fested its  intention  to  exert  its  authority  by  dealing  with  the  sub- 
ject. Upon  the  assumption  thus  stated  it  is  insisted  that  the  court 
below  rightly  upheld  the  assailed  ordinances  because  there  has 
been  no  action  by  Congress  exerting  its  authority  over  the  subject 
with  which  the  ordinances  deal  and  therefore  no  room  for  the  con- 
tention that  it  was  not  within  the  power  of  the  State  to  enact  them. 
It  is  therefore  apparent  that  the  contentions  of  the  plaintiff 
in  error  primarily  iiivoke  only  the  controlling  effect  of  the  ruling 
in  the  Gloucester  Ferry  Case,  and  insist  that  there  has  been  action 
by  Congress  which  destroys  the  presumption  of  authority  in  the 
State  to  act.  It  follows  that  the  proposition  that  the  Covington 
Bridge  Case  overruled  the  Gloucester  Ferry  Case  is  merely  subor- 
dinate, and  need  not  be  considered  unless  it  becomes  necessary  in 
consequence  of  an  adverse  ruling  on  the  primary  contention  con- 

:  Icerning  the  applioation  of  the  Gloucester  Ferry  Case. 

•  \  It  is  equally  clear  that  the  contention  of  the  defendant  in  error 
as  to  the  absence  of  all  power  in  Congress  over  interstate  ferries 
is  merely  academic.  From  this  it  necessarily  arises  that  the  only 
ground  relied  upon  to  sustain  the  judgment  below  is  the  ruling  in 
the  Gloucester  Ferry^  Case,  and  the  further  proposition  that  there 
has  been  no  action  of  Congress  over  the  subject  of  the  ferriage 
here  involved  which  authorizes  the  holding  that  state  power  no 
longer  obtains.  ^Xs,  therefore,  the  claim  on  the  one  side  of  an  all- 
embracing  and  exclusive  Federal  power  may  be,  temporarily  at 
least,  put  out  of  view  and  the  assertion  on  the  other  of  an  absolutely 
exclusive  state  power  may  also  be  eliminated  from  consideration 
because  not  relied  upon  or  because  it  is  both  demonstrated  and 
admitted  to  be  without  foundation,  it  follows  that  to  dispose  of 
the  case  we  are  called  upon  only,  following  the  ruling  in  the  Glour- 
cester  Ferry  Case,  to  determine  the  single  and  simple  question 
whether  there  has  been  such  action  by  Congress  as  to  destroy  the 
presumption  as  to  the  existence  in  the  State  of  vicarious  and  rev- 
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ocable  authority  over  the  subject.  We  say  simple  question  be- 
cause its  decision  is,  we  think,  free  from  difficulty,  in  view  of  the 
express  provision  of  the  first  section  of  the  Act  to  Regulate  Com- 
merce (act  of  February  4,  1887,  c.  104,  24  Stat.  379),  subjecting 
railroads  as  therein  defined  to  the  authority  of  Congress,  and 
expressly  declaring  that  'Hhe  term  railroad  as  used  in  this  act 
shall  include  all  bridges  and  ferries  used  or  operated  in  connection 
with  any  railroad,  and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  operated  under  a  contract, 
agreement  or  lease.  .  .  ."  The  inclusion  of  railroad  ferries  within 
the  text  is  so  certain  and  so  direct  as  to  require  nodung^ut  a  con- 
sideration of  the  text  itself.  Indeed,  this  inevitable  conclusion 
is  not  disputed  in  the  argument  for  the  defendant  in  error,  but  it 
is  msisted  that  as  the  text  only  embraces  railroad  ferries  and  the 
ordinanc^L-Were  expressly  decided  by  the  court  below  only  to 
apply  to  persons  other  than  railroad  passengers,  therefore  the 
action  by  uongress  does  not  extend  to  the  subject  embraced  by  the 
ordinances.  But  as  all  the  business  of  the  ferries  between  the  two 
States  was  interstate  conmierce  within  the  power  of  Congress  to 
control  ana  subject  in  any  event  to  regulation  by  tne  atate  as  long 
only  a^^no  action  was  taken  by  Congr^,  the  result  of^the  action 

[gavesjhe  subject,  tha^j^tSe interstate  commerce 
carried  on  by  means  ofthefemes,  free  from  control  by  the  State. 
We  tmnS.  the  ai'guinent  Ky^which  it  is  sought  to  limit  the  opera4\ 
tion  of  the  act  of  Congress  to  certain  elements  only  of  the  inter-l  I 
state  commerce  embraced  in  the  business  of  ferriage  from  State  toj  | 
State  is  wanting  in  merit.    In  the  absence  of  an  express  exclusion 
of  some  of  the  elements  of  interstate  commerce  entering  into  the 
ferriage,  the  assertion  of  power  on  the  part  of  Congress  must  be 
treated  as  being  coterminous  with  the  authority  over  the  subject 
as  to  which  the  purpose  of  Congress  to  take  control  was  mani- 
fested.   Indeed,  this  conclusion  is  inevitable  since  the  assumption 
of  a  purpose  on  the  part  of  Congress  to  divide  its  authority  over 
the  elements  of  interstate  commerce  intermingled  in  the  move- 
ment of  the  regulated  interstate  ferriage  would  be  to  render  the 
national  authority  inefficacious  by  the  confusion  and  conflict  which 
would  result.   The  conception  of  the  operation  at  one  and  the  saraej 
time  of  both  the  power  of  Congress  and  the  power  of  the  States! 
over  a  matter  of  interstate  commerce  is  inconceivable,  since  the  i 
exertion  of  the  greater  power  necessarily  takes  possession  of  the  I 
field,  and  leaves  nothing  upon  which  the  lesser  power  may  oper-y/ 
ate.    To  concede  that  the  right  of  a  State  to  regulate  interstate 
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ferriage  exists  ''only  in  the  absence  of  Federal  legislation"  and 
at  the  same  time  to  assert  that  the  state  and  Federal  power  over 
such  subject  is  concurrent  is  a  contradiction  in  terms.  But  this 
view  has  been  so  often  apphed  as  to  cause  the  subject  to  be  no 
longer  open  to  controversy.  Chicago^  Rock  Island  &  Pacific  Ry. 
Co.  V.  Hardwick  Fanners'  Elevator  Company,  226  U.  S.  426.  Be- 
cause in  the  St.  Clair  Case,  supra,  it  was  decided  that  a  particular 
character  of  transportation  of  interstate  commerce  was  not  fer- 
riage and  not  within  state  power,  even  where  there  had  been  no 
action  by  Congress,  affords  no  reason  for  in  this  case  extending 
state  authority  to  a  subject  to  which,  consistently  with  the  action 
of  Congress,  it  cannot  be  held  to  apply. 

The  judgment  of  the  Supreme  Court  of  the  State  of  New  Jersey 
will  be  reversed  and  the  case  remanded  for  further  proceedings 
not  Inconsistent  with  this  opinion. 

Reversed.^ 

^  But  as  to  ferries  not  part  of  a  continuous  interstate  carrier  system  see 
Port  Richmond  Ferry  v.  Hudson  County,  234  U.  S.  317. —Ed. 


CHAPTER  II 

DUTIES  OF  "CARRIERS"  UNDER  THE  ACT* 

1.  Services  to  be  Rendered 

PENNSYLVANIA  COMPANY  v.  UNITED  STATtS 
(Interstate  Coiimbrcb  Commission  ei  al.  Interveners). 

United  States  District  Court,  W.  D.  Pennsylvania. 

214  Fed.  Rep.  445  (1014)  .> 

The  Pennsylvania  Company  (hereafter  called  complainant)  had 
terminal  facilities  within  the  switching  district  of  NewcoMtle,  Pa.| 
and  tracks  connecting  with  numerous  industries  located  along  or 
connected  with  its  facilities  on  other  railroads.  Within  such 
district  there  was  also  physical  connection  between  complainant's 
tracks  and  those  of  the  Baltimore  and  Ohio  Railroad  ("ompany, 
over  the  tracks  of  which  the  Buffalo,  Rochester  and  FittHburgh 
Company  operated  trsdns  from  Buffalo  to  Newcastle.  The  com- 
plainant received  cars  tendered  to  it  by  the  Pittsburgh,  the  Erie, 
and  the  Baltimore  and  Ohio  at  junction  points  within  the  switch- 
ing limits  of  Newcastle  and  transported  them  to  industries  on  its 
line  within  the  city  for  the  uniform  charge  of  two  dollars  per  car 
and  transported  cars  from  industries  on  its  line  in  Nc^wcastlo  to 
junction  points  with  the  three  carriers  just  named  for  a  similar 
charge.  The  complainant  refused  to  transport  interstate  cars 
within  the  switching  limits  tendered  by  the  Buffalo,  Rochester 
and  Pittsburgh  Company  to  it  at  junction  points  within  the 
switching  limits  of  Newcastle  or  to  transport  cars  from  industries 
on  its  line  within  such  switching  limits  to  junction  points  on  the 
Buffalo,  Rochester  and  Pittsburgh  for  transportation  by  it  Injyond, 
compelling  such  industries  to  dray  their  traffic  from  or  to  the 
complainant's   yards   to   a   great   disadvantage.    Tlie   Buffalo, 

1  Duties  of  carriers  are  often  so  inextricably  tied  up  with  questions  im  to 
their  enforcement  that  many  cases  logically  fallini;  umier  this  chapter  are 
dealt  with  in  Chapters  III  and  IV.—  En. 

*  The  facto  have  been  briefly  restated.—  Eo. 
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Rochester  and  Pittsburgh  Company  thereupon  proceeded  against 
the  complainant  before  the  Interstate  Commerce  Commission 
demanding  the  same  switching  service  accorded  to  the  other 
carriers. 

The  complainant  contended  that  the  three  carriers  to  whom 
switching  facilities  were  accorded  were  in  a  position  to  oflfer  re- 
ciprocal advantages  to  it  for  the  switching  done  at  Newcastle, 
while  the  Buffalo,  Rochester  and  Pittsburgh  Company  could 
not  offer  such  reciprocal  advantages.  The  Commission,  however, 
found  that  car-load  shipments  transported  to  Newcastle  by  the 
Baltimore  and  Ohio  or  by  the  Buffalo,  Rochester  and  Pittsburgh 
arrived  at  Newcastle  under  similar  circumstances  and  conditions 
and  held  such  practice  an  undue  and  unreasonable  discrimina- 
tion and  accordingly  made  an  order  directing  the  Pennsylvania 
Company  to  cease  such  practice,  29  I.  C.  C.  114.  Thereupon  the 
complainant  brought  the  present  proceedings,  asking  the  Court 
for  an  order  to  restrain  the  United  States  from  enforcing  the 
aforesaid  order.  The  Interstate  Commerce  Commission,  and  the 
Buffalo,  Rochester  and  Pittsburgh  Company  intervened. 

F,  D.  McKenney,  of  Washington,  D.  C,  and  Gordon  Fisher, 
A.  P.  Burgwin,  and  DaheU,  Fisher  &  Hawkins^  all  of  Pittsburgh, 
Pa.,  for  Pennsylvania  Co. 

E.  Lowry  Humes,  U.  S.  Atty.,  of  Meadville,  Pa.,  and  Blackburn 
Esterline,  Sp.  Asst.  Atty.  Gen.,  of  Washington,  D.  C,  for  the 
United  States. 

Joseph  W.  Folk,  of  St.  Louis,  Mo.,  and  Charles  W.  Needham,  of 
Washington,  D.  C,  for  Interstate  Commerce  Commission. 

William  A,  Glasgow,  Jr,,  of  Philadelphia,  Pa.,  for  intervening 
carrier,  Buffalo,  Rochester  &  Pittsburgh  Co. 

Before  Bupfington  and  Hunt,  Circuit  Judges,  and  Orr,  Dis- 
trict Judge. 

Hunt,  Circuit  Judge  (after  stating  the  facts  as  above)  .^  The 
motion  for  a  restraining  order  was  asked  upon  the  premise  that, 
if  that  portion  of  section  3  of  the  act  to  regulate  commerce,  which 
requires  that  every  carrier  subject  to  the  provisions  of  the  act 
shall,  according  to  its  respective  powers,  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of  traffic  between 
their  respective  lines  for  receiving,  forwarding,  and  delivering 

*  The  facts  have  been  abbre|^iated. —  Ed. 
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property  to  and  from  the  several  lines  and  those  connected  there- 
with without  discriminating  in  their  rates  and  charges  between 
such  connecting  lines,  stood  alone,  the  Pennsylvania  Company 
would  be  obliged  to  perform  the  service  which  the  Buffalo,  Roches- 
ter &  Pittsburgh  Company  wishes  it  to  perform,  and  which  the 
order  of  the  Interstate  Commerce  Commission  says  it  shall  perform. 
The  question,  therefore,  is  whether  the  additional  clause  in  sec- 
tion 3,  forbidding  a  construction  of  the  language  just  referred  to, 
which  will  require  any  such  common  carrier  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
business,  can  under  the  facts  avail  the  Pennsylvania  Company. 

We  hold  that  it  is  not  a  use  of  the  tracks  or  terminal  facilities 
of  the  Pennsylvania  Company  that  the  Buffalo,  Rochester  &  Pitts- 
burgh Company  seeks  for  itself,  but  a  service  of  transportation 
in  receiving  and  forwarding  freight  tendered  by  it  to  the  Pennsyl- 
vania Company,  a  service  to  be  performed  upon  the  payment  of 
a  reasonable  compensation  to  the  Pennsylvania  Company;  such 
compensation  to  be  fixed,  of  course,  in  the  first  instance  by  that 
company.  The  use  of  the  tracks  and  terminal  facilities  under 
the  service  asked  for  will  be  no  greater  than  that  which  the  Penn- 
sylvania Company  extends  to  other  carriers  which  may  desire 
traffic  carried.  No  physical  occupancy  by  running  trains  or  loco- 
motives of  the  Buffalo,  Rochester  and  Pittsburgh  Company  is 
asked;  there  being,  as  we  look  at  it,  only  tender  of  freight  at  a 
point  of  interchange  already  established  by  the  Pennsylvania 
Company,  and  where  it  receives  the  cars  of  every  other  road 
except  the  Buffalo,  Rochester  &  Pittsburgh  Company  and  hauls 
after  delivery.  The  facts,  therefore,  take  the  case  from  within  the 
scope  of  the  rule  of  LouisnUe  &  N.  R.  Co.  v.  Central  Stock  Yards 
Co.,  212  U.  S.  132,  29  Sup.  Ct.  246,  53  L.  Ed.  441,  where  the  Stock 
Yards  Company  demanded  that  the  cars  should  be  received  by 
the  Louisville  &  Nashville  at  a  point  which  was  an  arbitrary  one, 
near  its  terminus. 

We  have  given  careful  consideration  to  the  argument  of  counsel 
for  the  Pennsylvania  Company  in  their  effort  to  withdraw  the 
case  from  the  rule  laid  down  in  Grand  Trunk  Railway  Co.  v.  Michi- 
gan Railroad  Commis^on,  231  U.  S.  457,  34  Sup.  Ct.  152,  58  L.  Ed. 
310,  but  we  believe  the  doctrine  of  that  case  controls  this.  The 
statute  of  the  state  of  Michigan  which  was  there  examined  by  the 
court,  in  so  far  as  it  required  interchange  of  traffic,  was  quite 
similar  to  the  provisions  of  the  act  to  regulate  commerce  pertinent 
to  this  case,  for  the  language  of  the  Michigan  law,  which  required 
the  forwarding  and  delivering  of  property,  contained  a  proviso 
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to  the  effect  that  nothing  m  the  statute  should  be  construed  as 
requiring  any  raiboad  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  railroad  engaged  in  like  business.  The  extent 
of  the  city  of  Detroit  was  considered,  and  necessarily  the  court 
was  called  upon  to  distinguish  the  facts  in  order  to  demonstrate 
the  inapplicability  of  its  previous  ruling  in  LfOuisviUe  &  Nashville 
Railroad  v.  Stock  Yards  Co.f  supra,  upon  which  reliance  was 
placed  by  the  railroad  company  in  its  effort  to  prevent  the  enforce- 
ment of  the  order  of  the  State  Commission.  The  court,  however, 
r^arded  the  effect  of  the  order  made  by  the  state  Railroad  Com- 
mission as  merely  requiring  the  railroad  companies  to  accept 
freight  at  the  designated  points  for  shipment  to  other  designated 
points,  and  said  that,  ''except  in  an  extreme  sense,"  such  an 
acceptance  of  freight  was  not  a  use  of  tracks  and  terminals  other 
than  in  the  sense  of  being  only  a  proper  use  for  which  the  roads 
were  constituted  to  afford.  So,  upon  the  principle  that  the  order 
made  was  a  r^ulation  of  the  business  of  a  carrier  and  not  an  ap- 
propriation of  terminal  facilities  for  the  use  and  benefit  of  other 
roads,  it  was  sustained. 

The  underl3ang  principle  is  that  a  common  carrier  may  be 
required  to  accept  a  car  for  transportation  whenever  such  a  car 
is  offered  at  a  place  where  the  common  carrier  has  established  a 
point  of  interchange,  provided  always  a  reasonable  compensation 
is  fixed  for  the  service.  Here,  the  place  where  the  cars  are  offered 
not  being  an  arbitrary  one,  the  carrier  Pennsylvania  Company 
may  not  inquire  into  the  ownership  of  the  car,  nor  into  the  route 
over  which  it  has  been  moved  to  reach  its  rails  merely  to  decide 
whether  or  not  it  will  transport  the  car  so  offered.  To  hold 
otherwise  would  greatly  diminish  the  regulating  power  of  the 
Interstate  Conmierce  Conmiission  to  treat  all  carriers  as  within 
the  .letter  of  the  act  to  r^ulate  commerce  with  respect  to  their 
duties  to  transport.  It  follows  that,  where  compensation  is 
offered,  a  practice  of  hauling  the  cars  of  several  connecting 
carriers  and  absolutely  refusing  to  haul  the  cars  of  another 
carrier  is  a  discrimination  which,  in  the  interests  of  the  public, 
may  be  removed  as  properly  within  the  power  of  just  and  reason- 
able regulation  by  the  Interstate  Commerce  Commission.  IrUer'^ 
state  Commerce  Commission  v.  Delaware,  L.  A  W,  R.  Co,,  220  U.  S. 
235,  31  Sup.  Ct.  392,  55  L.  Ed.  448. 

The  question  of  reasonable  compensation  is  in  no  way  involved, 
and  no  opinion  is  passed  thereon. 

Restraining  order  must  be  denied.^ 

^  The  dissenting  opinion  of  Judge  Buffington  is  omitted.  —  Ed. 
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NORFOLK    &    WESTERN    RAILWAY    COMPANY    v. 

DIXIE  TOBACCO  COMPANY. 

228  U.  S.  693  (1913) 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  Markoe  Rwinus  (by  special  leave),  with  whom 
Mr.  S.  Griffin,  Mr.  Thomas  Reaih  and  Mr.  Theodore  W.  Reath 
were  on  the  brief,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  defendant  in  error  to  recover 
for,  damage  to  tobacco  shipped  by  it  on  the  railroad  at  Bedford 
City,  Virginia,  to  Marshall,  Texas.  The  plaintiff  got  a  verdict 
and  judgment,  which  was  aflBrmed  by  the  Supreme  Court  of 
Appeals  (111  Virginia,  813),  the  case  having  been  taken  there 
on  the  ground  that  the  act  of  June  29,  1906,  c.  3591,  §  7,  34  Stat. 
584,  596,  amending  §  20  of  the  Act  to  Regulate  Commerce,  of 
February  4,  1887,  c.  104,  24  Stat.  379,  386,  is  unconstitutional. 
This  section  requires  any  common  carrier  receiving  property  for 
transportation  from  a  point  in  one  State  to  a  point  in  another  to 
issue  a  receipt  or  bill  of  lading  for  the  same;  makes  the  receiving 
carrier  liable  for  loss  caused  by  any  common  carrier  in  transitu; 
and  provides  that  no  contract  shall  exempt  it  from  the  liability 
thus  imposed. 

The  bill  of  lading  stipulated  that  no  carrier  should  be  liable 
for  damages  not  occurring  on  its  portion  of  the  through  route. 
There  was  evidence  that  the  tobacco  was  damaged  after  it  left 
the  railroad  company's  hands;  and  the  defendant  asked  an  in- 
struction that  if  the  jury  believe  that  it  delivered  the  tobacco  in 
good  order  to  the  next  carrier  the  verdict  should  be  'in  its  favor. 
This  instruction  was  refused  and  the  defendant  excepted.  There 
was  evidence  also  that  the  plaintiff  chose  the  route  for  the  tobacco, 
being  partly  by  sea  and  a  different  one  from  that  which  the  rail- 
road would  have  adopted,  which  would  have  been  all  rail.  The 
railroad  had  no  through  route  or  rate  established  with  the  line  of 
steamers  by  which  the  tobacco  went.  Instructions  were  asked 
and  refused,  subject  to  exception,  that  the  bill  of  lading  con- 
trolled, and  that  the  above  statute,  so  far  as  it  attempts  te  invali- 
date limitations  or  liabilities  like  that  quoted  above,  is  void. 
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The  Supreme  Court  of  Appeals  followed  the  ruling  in  Atlantic 
Coast  Line  R,  R,  Co,  v.  Riverside  MiUs,  219  U.  S.  186  (to  which 
may.  be  added  Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v. 
Wallace,  223  U.  S.  481),  as  conclusive.  The  plaintiff  in  error 
contends  that  these  cases  may  be  distinguished  on  the  ground 
that  in  both  of  them  it  was  to  be  presumed  that  the  carrier  was 
a  voluntary  party  to  a  through  route  and  rate,  whereas  here  the 
stipulation  against  liability  beyond  its  line  and  the  fact  that  it 
had  no  through  route  with  the  steamship  company  exclude  that 
presumption.  It  argues  that  as  it  was  bound  to  accept  goods 
destined  beyond  its  line  for  delivery  to  the  next  carrier  and  was 
required  by  the  statute  to  give  a  through  bill  of  lading,  if  on  such 
compulsory  acceptance  it  is  made  answerable  for  damages  done 
by  others  its  property  is  taken  without  due  process  of  law.  But 
in  the  former  case  there  was  the  same  stipulation  in  the  bill  of 
lading,  and  the  supposed  through  routes  were  only  presumed.  In 
the  second  case  the  carrier  is  spoken  of  as  voluntarily  accepting 
goods  for  a  point  beyond  its  line,  but  there  too  there  was  the 
same  attempt  to  limit  liability,  and  in  the  present  case  the  accept- 
ance was  voluntary  in  the  same  degree  as  in  that.  There  is  no 
substantial  distinction  between  the  earlier  decisions  and  this. 

Judgment  affirmed.^ 


ADAMS  EXPRESS  COMPANY  v.  CRONINGER. 

226  U.  8.  491  (1913). 

This  was  an  action  in  the  Circuit  Court  of  Kenton  County, 
Kentucky,  against  the  Express  Company  to  recover  the  full 
market  value  of  a  small  package  containing  a  diamond  ring  which 
was  delivered  by  the  plaintiff  below  to  the  Express  Company  at 
its  oflBce  in  Cincinnati,  Ohio,  consigned  to  J.  W.  Clendenning  at 
Augusta,  Georgia.    The  package  was  never  delivered. 

The  Express  Company  made  defense  by  answer.  The  plaintiff 
demurred  to  the  answer  as  not  containing  a  defense,  which  demur- 
rer was  sustamed.  The  company  declined  to  further  plead,  where- 
upon the  Circuit  Court  gave  judgment  for  the  sum  of  $137.52, 

^  Actions  under  the  Carmack  Amendment  may  be  brought  in  the  State 
Courts,  Galveston,  etc.,  Ry.  Co.  v.  Wallace.     223  U.  S.  481  (1912).  — Ed. 
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being  the  full  value  of  the  ring  and  interest.  A  writ  of  error  was 
sued  out  from  this  court  to  the  Circuit  Court  of  Kenton  County, 
that  being  the  highest  court  of  the  State  in  which  a  decision  could 
be  had. 

The  answer  and  accompanying  exhibit  were  in  substance  as 
foUows: 

That  the  defendant  was  an  express  company  engaged  in  inter- 
state commerce  withm  the  provisions  of  the  act  of  Congress  of 
June  29,  1906;  that  in  obedience  to  that  act  it  had  duly  filed  with 
the  Interstate  Commerce  Commission  schedules  showing  its  rates 
and  charges  from  Cincinnati  to  Augusta,  Georgia,  which  schedules 
showed  that  its  rates  and  charges,  when  the  value  of  the  property 
to  be  carried  was  in  excess  of  fifty  dollars,  were  graduated  reason- 
ably, according  to  the  value,  and  that  the  lawful  rate  upon  the 
package  of  the  plaintiff  from  Cincinnati  to  Augusta  was  twenty- 
five  cents  if  the  value  was  fifty  dollars  or  less,  and  was  fifty-five 
cents  if  its  value  was  one  hundred  and  twenty-five  dollars. 

It  is  averred  that  the  plaintiff  knew  that  the  charges  upon 
the  package  shipped  were  based  upon  the  value  of  the  shipment, 
and  that  it  (the  defendant)  required  that  the  value  should  be 
declared  by  the  shipper,  and  that  if  he  did  not  disclose  and  declare 
the  value  when  he  delivered  the  shipment  to  it  at  Cincinnati  for 
transportation  to  Augusta,  the  rate  charged  would  be  based  upon 
a  valuation  of  fifty  dollars.  ^  It  is  then  alleged  that  the  package 
so  delivered  was  sealed  and  that  defendant  did  not  know  the  con- 
tents or  value,  and  that  if  it  had  it  would  not  have  received  it 
for  carriage  for  less  than  the  lawful  published  rate  of  fifty-five 
cents.  The  receipt  or  bill  of  lading  issued  shows  no  value,  but 
contains  a  stipulation  in  these  words: 

''In  Consideration  of  the  rate  charged  for  carrying  said  prop- 
erty, which  is  regulated  by  the  value  thereof  and  is  based  upon 
a  valuation  of  not  exceeding  fifty  dollars  unless  a  greater  value 
is  declared,  the  shipper  agrees  that  the  value  of  said  property 
is  not  more  than  fifty  dollars,  imless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be  liable  in  any  event  for 
more  than  the  value  so  stated,  nor  for  more  than  fifty  dollars 
if  no  value  is  stated  herein." 

Mr.  Lawrence  MaxweU,  with  whom  Mr.  Joseph  S.  Graydon 
was  on  the  brief,  for  plaintiff  in  error. 

Mr.  John  Randolph  Schindelf  with  whom  Mr.  Morison  R.  Waite 
was  on  the  brief,  for  defendant  in  error. 
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Mr.  Justice  Lurton,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  answer  relies  upon  the  act  of  Congress  of  June  29,  1906, 
being  an  act  to  amend  the  Interstate  Commerce  Act  of  1887, 
as  the  only  regulation  applicable  to  an  interstate  shipment;  and 
avers  that  the  limitation  of  value,  declared  in  its  bill  of  lading, 
was  valid  and  obligatory  under  that  act.  This  defense  was 
denied.  This  constitutes  the  Federal  question  and  gives  this 
court  jurisdiction. 

Under  the  law  of  Kentucky  this  contract,  limiting  the  plain- 
tiff's recovery  to  the  agreed  or  declared  value,  was  invalid,  and 
the  shipper  was  entitled  to  recover  the  actual  value,  "unless," 
as  said  in  Adams  Express  Company  v.  Walker y  119  Kentucky, 
121,  129,  and  affirmed  in  Southern  Express  Company  v.  Fox  and 
Logan,  131  Kentucky,  257,  "sufficient  facts  are  shown,  inde- 
pendently of  the  special  contract,  to  avoid  the  contract  for  fraud 
or  to  create  an  estoppel  at  common  law." 

The  question  upon  which  the  case  must  turn,  is,  whether  the 
operation  and  effect  of  the  contract  for  an  interstate  shipment, 
as  shown  by  the  receipt  or  bill  of  lading,  is  governed  by  the  local 
law  of  the  State,  or  by  the  acts  of  Congress  regulating  interstate 
commerce. 

That  the  constitutional  power  of  Congress  to  regulate  com* 
merce  among  the  States  and  with  foreign  nations  comprehends 
power  to  regulate  contracts  between  the  shipper  and  the  carrier 
of  an  interstate  shipment  by  defining  the  liability  of  the  carrier 
for  loss,  delay,  injury  or  damage  to  such  property,  needs  neither 
argument  nor  citation  of  authority. 
f  But  it  is  equally  well  settled  that  until  Congress  has  legislated 
upon  the  subject,  the  liability  of  such  a  carrier,  exercising  its  call- 
ing within  a  particular  State,  although  engaged  in  the  business 
of  interstate  commerce,  for  loss  or  damage  to  such  property, 
may  be  regulated  by  the  law  of  the  State.    Such  regulations 

1  would  fall  within  that  large  class  of  regulations  which  it  is  com- 
petent for  a  State  to  make  in  the  absence  of  legislation  by  Con- 
gress, growing  out  of  the  territorial  jurisdiction  of  the  State  over 
such  carriers  and  its  duty  and  power  to  safeguard  the  general 
public  against  acts  of  misfeasance  and  nonfeasance  committed 
within  its  limits,  although  interstate  commerce  may  be  indirectly 
affected:  Smith  v.  Alabamay  124  U.  S.  465;  New  York  &c.  Railr 
road  V.  New  York,  165  U.  S.  628;  Chicago,  Milwaukee  &  St.  P. 
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Ry.  V.  Solauy  169  U.  S.  133,  137;  RuAmmd  &c.  Ry.  v.  Patterson 
Co.,  169  U.  S.  311;  Cleveland  ike.  Ry.  v.  lUinois,  177  U.  S.  514; 
Pennsylvania  Railroad  v.  Hughes,  191  U.  S.  477.  In  the  Solan 
Case^  cited  above,  it  was  said  of  such  state  legislation: 

"They  are  not,  in  themselves,  regulations  of  interstate  com- 
merce, although  they  control,  in.  some  degree,  the  conduct  and 
the  liability  of  those  engaged  in  such  commerce.  So  long  as 
Congress  has  not  l^slated  upon  the  particular  subject,  they  are 
rather  to  be  regarded  as  legislation  in  aid  of  such  commerce,  and 
as  a  rightful  exercise  of  the  police  power  of  the  State  to  regulate 
the  relative  rights  and  duties  of  all  persons  and  corporations 
within  its  limits." 

In  that  case  the  court  upheld  the  validity  of  an  Iowa  statute 
which  made  void  every  "contract/  receipt,  rule  or  regulation, 
which  shall  exempt  any  railway  from  liability  as  a  common  car- 
rier, which  would  exist  had  no  contract,  receipt,  rule,  or  r^ulation 
been  made  or  entered  into." 

The  contract  there  involved  was  for  transportation  of  cattle 
with  a  drover  in  charge,  and  the  shipper  had  signed  a  contract 
limiting  the  liability  to  himself  or  the  drover  to  $500  for  injury 
to  the  person  of  the  drover.  Proof  was  oflfered  that  this  limita- 
tion was  the  consideration  for  a  reduced  rate  of  transportation. 

In  Pennsylvania  Railroad  v.  Hughes,  191  U.  S.  477,  487,  491, 
there  was  involved  a  bill  of  lading  in  all  essentials  identical  with 
the  one  here  concerned,  whereby  it  was  stipulated  that  in  con- 
sideration of  a  reduced  rate  of  freight,  the  shipper  should  receive, 
in  case  of  negligent  loss,  the  agreed  value  declared  in  the  receipt. 
The  shipment  was  made  in  New  York,  where  the  stipulation  was 
valid,  to  a  point  in  Pennsylvania,  where  such  a  limitation  was 
invalid.  The  loss  occurred  in  the  latter  State,  and  the  Supreme 
Court  of  the  State  upheld  a  judgment  for  the  full  value,  declaring 
the  limitation  invalid  as  forbidden  by  the  public  policy  of  that 
State.  That  case  came  to  this  court  upon  the  contention  thai 
the  Pennsylvania  court  in  refusing  to  limit  the  recovery  to  the 
valuation  agreed  upon  had  denied  to  the  railroad  company  a 
right  or  privilege  secured  to  it  by  the  Interstate  Commerce  Law. 
But  this  court  as  to  that  said  (p.  487) : 

"It  may  be  assumed  that  under  the  broad  power  conferred 
upon  Congress  over  interstate  commerce  as  defined  in  repeated 
decisions  of  this  court,  it  would  be  lawful  for  that  body  to  make 
provision  as  to  contracts  for  interstate  carriage,  permitting  the 
carrier  to  limit  its  liability  to  a  particular  sum  in  consideration 
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of  lower  freight  rates  for  transportation.  But  upon  examination 
of  the  terms  of  the  law  relied  upon  we  fail  to  find  any  such  provi- 
sion therein.  The  sections  of  the  interstate  commerce  law  relied 
upon  by  the  learned  counsel  for  plaintiff  in  error,  24  Stat.  379, 
382;  25  U.  S.  Stat.  855,  provide  for  equal  facilities  to  shippers 
for  the  interchange  of  traffic;  .for  non-discrimination  in  freight 
rates;  for  keeping  schedules  of  ^tes  open  to  public  inspection; 
for  posting  the  same  in  public  places,  with  certain  particulars  as 
to  charges,  rules  and  regulations;  for  the  publication  of  joint 
tariff  rates  for  continuous  transportation  over  one  or  more  lines, 
to  be  made  public  when  directed  by  the  Interstate  Commerce 
Commission;  against  advances  in  joint  tariff  rates  except  after 
ten  days'  notice  to  the  commission;  against  reduction  of  joint 
tariff  rates  except  after  three  days'  like  notice;  making  it  unlawful 
for  any  party  to  a  joint  tariff  to  receive  or  demand  a  greater  or 
less  compensation  for  the  transportation  of  property  between 
points  as  to  which  a  joint  tariff  is  made  different  than  is  specified 
in  the  schedule  filed  with  the  commission;  giving  remedies  for 
the  enforcement  of  the  foregoing  provisions,  and  providing  penal- 
ties for  their  violation;  making  it  unlawful  to  prevent  continuous 
carriage,  and  providing  that  no  break  of  bulk,  stoppage  or  inter- 
ruption by  the  carrier,  unless  made  in  good  faith  for  some  necessary 
purpose  without  intention  to  evade  the  act,  shall  prevent  the 
carriage  of  freights  from  being  treated  as  one  contmuous  carriage 
from  the  place  of  shipment  to  the  place  of  destination. 

"While  under  these  provisions  it  may  be  said  that  Congress 
has  made  it  obligatory  to  provide  proper  facilities  for  interstate 
carriage  of  freight,  and  has  prevented  carriers  from  obstructing 
continuous  shipments  on  interstate  lines,  we  look  in  vain  for  aijv 
regulation  of  the  matter  here  in  controversy.    There  is  no  sancA 
tion  of  agreements  of  this  character  limiting  liability  to  stipulated! 
valuations,  and,  until  Congress  shall  legislate  upon  it,  is  there! 
any  valid  objection  to  the  State  enforcing  its  own  regulations/ 
upon  the  subject,  although  it  may  to  this  extent  indirectly  affectj 
interstate  commerce  contracts  of  carriage?"  y^ 

In  view  of  the  decisions  of  this  court  in  the  two  cases  last  referred 
to,  we  shall  assume  that  this  case  is  governed  by  them,  unless  the 
subsequent  legislation  of  Congress  is  such  as  to  indicate  a  purpose 
to  bring  contracts  for  interstate  shipments  under  one  imiform 
rule  of  law  not  subject  to  the  varying  policies  and  legislation  of 
particular  States. 

The  original  Interstate  Conunerce  Act  of  February  4,  1887, 
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24  Stat.  379,  c.  104,  was  extensively  amended  by  the  act  of  June 
29,  1906,  34  Stat.  584,  c.  3591.  We  may  pass  by  many  of  the 
changes  and  amendments  made  by  the  latter  act  as  not  decisivei 
and  come  at  once  to  the  far  more  important  amendment  made  in 
§  20,  an  amendment  bearing  directly  upon  the  carrier's  liability 
or  obligation  under  interstate  contracts  of  shipment,  and  gener- 
ally referred  to  as  the  Carmack  amendment.  For  convenience  of 
reference,  it  is  set  out  in  the  mai^^.^ 

This  amendment  came  under  consideration  in  AUantie  Coast 
Line  v.  Riverside  Mills,  219  U.  S.  186,  but  the  opinion  and  judg- 
ment was  confined  to  that  provision  of  the  act  which  made  the 
initial  carrier  liable  for  a  loss  upon  the  line  of  a  connecting  carrier, 
the  property  having  been  received  under  a  bill  of  lading  which 
confined  the  liability  of  the  initial  carrier  to  loss  occurring  upon 
its  own  line. 

The  significant  and  dominating  features  of  that  amendment 
are  these: 

Furst:  It  affirmatively  requires  the  initial  carrier  to  issue  ''a 
receipt  or  bill  of  lading  therefor,"  when  it  receives  "property  for 
transportation  from  a  point  in  one  State  to  a  point  in  another." 

Second:  Such  initial  carrier  is  made  "liable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it." 

Third:  It  is  also  made  liable  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  "any  common  carrier,  railroad  or 
transportation  company  to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may  pass." 

^  That  any  common  carrier,  railroad  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  State  to  a  point  in  another 
State  shall  issue  a  receipt  or  \y^^  *}^  ^fl^^'^ff  *-^f^^frir  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered,  or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the  liability  liereby 
imposed:  Provided j  That  nothini^  in  this  section  shall  deprive  anv  holder 
of  such  receipt  or*  bill  of  lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law. 

That  the  common  carrier,  railroad  or  transportation  company  issuing  such 
receipt  or  bill  of  lading  shall  be  entitled  to  recover  from  the  common  carrier, 
railroad  or  transportation  company  on  whose  line  the  loss,  damage  or  injury 
shall  have  been  sustained,  the  amount  of  such  loss,  damage,  or  injury,  as  it 
may  be  required  to  pay  to  the  owners  of  such  property,  as  may  be  evidenced 
by  any  receipt,  judgment,  or  transcript  thereof. 
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Fourth:  It  afiirmatively  declares  that  "no  contract,  receipt, 
rule  or  regulation  shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability  hereby  imposed." 

Prior  to  that  amendment  the  rule  of  carrier's  liability,  for  an 
interstate  shipment  of  property,  as  enforced  in  both  Federal  and 
state  courts,  was  either  that  of  the  general  common  law  as  de- 
clared by  this  court  and  enforced  in  the  Federal  courts  throughout 
the  United  States,  Hart  v.  Pennsylvania  Railroad,  112  U.  S.  331; 
or  that  determined  by  the  supposed  public  policy  of  a  particular 
State,  Pennsylvania  Railroad  v.  Hughes,  191  U.  S.  477;  or  that 
prescribed  by  statute  law  of  a  particular  State,  Chicago  &c.  Rail- 
road V.  Solan,  169  U.  S.  133. 

Neither  uniformity  of  obligation  nor  of  liability  was  possible 
until  Congress  should  deal  with  the  subject.  The  situation  was 
well  depicted  by  the  Supreme  Court  of  Georgia  in  Sotdhem 
Pacific  Co.  V.  Crenshaw,  5  Ga.  App.*  675,  687,  63  S.  E.  Rep.  865, 
where  that  court  said: 

"Some  States  allowed  carriers  to  exempt  themselves  from  all 
or  a  part  of  the  common  law  liability,  by  rule,  regulation,  or  con- 
tract; others  did  not;  the  Federal  courts  sitting  in  the  various 
States  were  following  the  local  rule,  a  carrier  being  held  liable  in 
one  court  when  under  th^  same  state  of  facts  he  would  be  exempt 
from  liability  in  another;  hence  this  branch  of  interstate  com- 
merce was  being  subjected  to  such  a  diversity  of  legislative  and 
judicial  holding  that  it  was  practically  impossible  for  a  shipper 
engaged  in  a  business  that  extended  beyond  the  confines  of  his 
own  State,  or  for  a  carrier  whose  lines  were  extensive,  to  know 
without  considerable  investigation  and  trouble,  and  even  then 
oftentimes  with  but  little  certainty,  what  would  be  the  carrier's 
actual  responsibility  as  to  goods  delivered  to  it  for  transportation 
from  one  State  to  another.  The  congressional  action  has  made 
an  end  to  this  diversity;  for  the  national  law  is  paramount  and 
supersedes  all  state  laws  as  to  the  rights  and  liabilities  and  exemp- 
tions created  by  such  transaction.  This  was  doubtless  the  pur- 
pose of  the  law;  and  this  purpose  will  be  eflfectuated,  and  not 
impaired  or  destroyed  by  the  state  court's  obeying  and  enforcing 
the  provisions  of  the  Federal  statute  where  applicable  to  the  fact 
in  such  cases  as  shall  come  before  them." 

That  the  legislation  supersedes  all  the  regulations  and  policies 
of  a  particular  State  upon  the  same  subject  results  from  its  general 
character.  It  embraces  the  subject  of  the  liability  of  the  carrier 
under  a  bill  of  lading  which  he  must  issue  and  limits  his  power 


ADAMS  EXPRESS  COIO^ANT  V.   CBONINOER  211 

to  exempt  himself  by  rule,  regulation  or  coiitract\  Almost  every 
detail  of  the  subject  is  covered  so  completely  that  there  can  be 
no  rational  doubt  but  that  Congress  intended  to  take  possession 
of  the  subject  and  supersede  all  state  regulation  with  reference 
to  it.  Only  the  silence  of  Congress  authorized  the  exercise  of  the 
police  power  of  the  State  upon  the  subject  of  such  contracts. 
But  when  Congress  acted  in  such  a  way  as  to  manifest  a  purpose 
to  exercise  its  conceded  authority,  the  regulating  power  of  the 
State  ceased  to  exist.  Northern  Pacific  Ry,  v.  State  of  Washington, 
222  U.  S.  370;  Southern  Railway  v.  Reid,  222  U.  S.  424;  Mondau 
V.  Railroad,  223  U.  S.  1. 

To  hold  that  the  liability  therein  declared  may  be  increased  or 
diminished  by  local  regulation  or  local  views  of  public  policy 
will  either  make  the  provision  less  than  supreme  or  indicate  that 
Congress  has  not  shown  a  purpose  to  take  possession  of  the  sub- 
ject. The  first  would  be  unthinkable  and  the  latter  would  be  to 
revert  to  the  uncertainties  and  diversities  of  rulings  which  led  to 
the  amendment.  The  duty  to  issue  a  bill  of  lading  and  the  liability 
thereby  assumed  are  covered  in  full,  and  though  there  is- no  refer- 
ence to  the  effect  upon  st9.te  regulation,  ij^is  evident  that  C^ny^^"* 
intended  to  adopt  a  uniform  rule  ^rid  r^^fyA  annVTfnnt.^ft^^iy 
from  the  diverse  regulation  to  which  they  had  h^ftrii  fhorAfy^fnrfi^ 
subject. 

What  is  the  liability  imposed  upon  the  carrier?  It  is  a  liabiUty 
to  any  holder  of  the  bill  of  lading  which  the  primary  carrier  is 
required  to  issue  "for  any  loss,  damage  or  injury  to  such  property 
caused  by  it,"  or  by  any  connecting  carrier  to  whom  the  goods 
are  delivered.  The  su^estion  that  an  absolute  liability  exists 
for  every  loss,  damage  or  injury,  from  any  and  every  cause,  would 
be  to  make  such  a  carrier  an  absolute  insurer  and  liable  for  un- 
avoidable loss  or  damage  though  due  to  uncontrollable  forces. 
That  this  was  the  intent  of  Congress  is  not  conceivable.  To 
give  such  emphasis  to  the  words,  "any  loss  or  damage,"  would 
be  to  ignore  the  qualifying  words,  "caused  by  it."  The  liability 
thus  imposed  is  limited  to  "any  loss,  injury  or  damage  caused  by 
it  or  a  succeeding  carrier  to  whom  the  property  may  be  delivered," 
and  plainly  implies  a  liability  for  some  default  in  its  conunon 
law  duty  as  a  common  carrier. 

But  it  has  been  argued  that  the  non-exclusive  character  of  this 
regulation  is  manifested  by  the  proviso  of  the  section,  and  that 
state  legislation  upon  the  same  subject  is  not  superseded,  and  that 
the  holder  of  any  such  bill  of  lading  may  resort  to  any  right  of 
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action  against  such  a  carrier  conferred  by  existing  state  law. 
This  view  is  untenable.  It  would  result  in  the  nullification  of 
the  regulation  of  a  national  subject  and  operate  to  maintain  the 
confusion  of  the  diverse  regulation  which  it  was  the  purpose  of 
Congress  to  put  an  end  to. 

What  this  court  said  of  §  22  of  this  act  of  1906  in  the  case  of 
Texas  &  Pac,  Ry,  v.  Abilene  Cotton  Mills,  204  U.  S.  426,  is  appli- 
cable to  this  contention.  It  was  claimed  that  that  section  contin- 
ued in  force  all  rights  and  remedies  under  the  common  law  or 
other  statutes.  But  this  court  said  of  that  contention  what  must 
be  said  of  the  proviso  in  §  20,  that  it  was  "evidently  only  intended 
to  continue  in  existence  such  other  rights  or  remedies  for  the  redress 
of  some  specific  wrong  or  injury,  whether  given  by  the  Interstate 
Commerce  Act,  or  by  state  statute,  or  common  law,  not  incon- 
sistent with  the  rules  and  regulations  prescribed  by  the  provisions 
of  this  act."  Again,  it  was  said,  of  the  same  clause,  in  the  same 
case,  that  it  could  "not  in  reason  be  construed  as  continuing  in 
a  shipper  a  common  law  right  the  existence  of  which  would  be 
inconsistent  with  the  provisions  of  the  act.  In  other  words,  the 
act  cannot  be  said  to  destroy  itself." 

To  construe  this  proviso  as  preserving  to  the  holder  of  any 
such  bill  of  lading  any  right  or  remedy  which  he  may  have  had 
under  existing  Federal  law  at  the  time  of  his  action,  gives  to  it 
a  more  rational  interpretation  that  one  which  would  preserve 
rights  and  remedies  under  existing  state  laws,  for  the  latter  view 
would  cause  the  proviso  to  destroy  the  act  itself.  One  illustration 
would  be  a  right  to  a  remedy  against  a  succeeding  carrier,  in 
preference  to  proceeding  against  the  primary  carrier,  for  a  loss 
or  damage  incurred  upon  the  line  of  the  former.  The  liability  of 
such  succeeding  carrier  in  the  route  would  be  that  imposed  by 
this  statute,  and  for  which  the  first  carrier  might  have  been  made 
liable. 

We  come  now  to  the  question  of  the  validity  of  the  provision 
in  the  receipt  or  bill  of  lading  limiting  liability  to  the  agreed 
value  of  fifty  dollars,  as  shown  therein.  This  limiting  clause  is 
in  these  words: 

"In  consideration  of  the  rate  charged  for  carrying  said  property, 
which  is  regulated  by  the  value  thereof  and  is  based  upon  a  valua- 
tion of  not  exceeding  fifty  dollars  unless  a  greater  value  is  de- 
clared, the  shipper  agrees  that  the  value  of  said  property  is  not 
more  than  fifty  dollars,  unless  a  greater  value  is  stated  herein, 
and  that  the  company  shall  not  be  liable  in  any  event  for  more 


ADAMS  EXPRESS  COMPANY  V,   CRONINGER        213 

than  the  value  so  stated^  nor  for  more  than  fifty  dollars  if  no 
value  is  stated  herein." 

The  answer  states  that  the  schedules  which  the  express  com- 
pany had  filed  with  the  Interstate  Commerce  Commission  showed 
rates  based  upon  valuations;  and  that  the  lawful  and  established 
rate  for  such  a  shipment  as  that  made  by  the  plaintiff  from  Cin- 
cinnati to  Augusta,  having  a  value  not  in  excess  of  fifty  dollars, 
was  twenty-five  cents,  while  for  the  same  package  if  its  value 
had  been  declared  to  be  one  hundred  and  twenty-five  dollars,  the 
amount  for  which  the  plaintiff  sues  as  the  actual  value,  the  lawful 
charge  according  to  the  rate  filed  and  published  would  have  been 
fifty-five  cents.  It  is  further  averred  that  the  package  was  sealed, 
and  its  contents  and  actual  value  unknown  to  the  defendant's  agent. 

That  no  inquiry  was  made  as  to  the  actual  value  is  not  vital 
to  the  fairness  of  the  agreement  in  this  case.  The  receipt  which 
was  accepted  showed  that  the  charge  made  was  based  upon  a 
valuation  of  fifty  dollars  unless  a  greater  value  should  be  stated 
therein.  The  knowledge  of  the  shipper  that  the  rate  was  based 
upon  the  value  is  to  be  presumed  from  the  terms  of  the  bill  of 
lading  and  of  the  published  schedules  filed  with  the  Commission. 
That  presumption  is  strengthened  by  the  fact  that  across  the 
top  of  this  bill  of  lading  there  was  this  statement  in  bold  type, 
''This  Company's  charge  is  based  upon  the  value  of  the  property, 
which  must  be  declared  by  the  shipper." 

That  a  common  carrier  cannot  exempt  himself  from  liability 
for  his  own  negligence  or  that  of  his  servants  is  elementary.  York 
Mfg,  Co.  V.  Illinois  Central  Railroad,  3  Wall.  107;  Railroad  Com- 
pany V.  Lockwood,  17  Wall.  357;  Bank  of  Kentucky  v.  Adams 
Express  Company,  93  U.  S.  174;  Hart  v.  Pennsylvania  Railroad, 
112  U.  S.  331,  338.  The  rule  of  the  common  law  did  not  limit 
his  liability  to  loss  and  damage  due  to  his  own  negligence,  or  that 
of  his  servants.  That  rule  went  beyond  this  and  he  was  liable  for 
any  loss  or  damage  which  resulted  from  human  agency,  or  any 
cause  not  the  act  of  God  or  the  public  enemy.  But  the  rigor 
of  this  liability  might  be  modified  through  any  fair,  reasonable 
and  just  agreement  with  the  shipper  which  did  not  include  exemp- 
tion against  the  negligence  of  the  carrier  or  his  servants.  The 
inherent  right  to  receive  a  compensation  commensurate  with 
the  risk  involved  the  right  to  protect  himself  from  fraud  and 
imposition  by  reasonable  rules  and  regulations,  and  the  right  to 
agree  upon  a  rate  proportionate  to  the  value  of  the  property 
transported. 
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(It  has  therefore  become  an  established  rule  of  the  common  law 
as  declared  by  this  court  in  many  cases  that  such  a  carrier  may 
by  a  fair,  open,  just  and  reasonable  agreement  limit  the  amount 
recoverable  by  a  shipper  in  case  of  loss  or  damage  to  an  agreed 
value  made  for  the  purpose  of  obtaining  the  lower  of  two  or  more 
rates  of  charges  proportioned  to  the  amount  of  the  risk.  York 
Mfg.  Co.  V.  Railroad,  3  Wall.  107;  Railroad  v.  Lockwood,  17  Wall. 
357;  Hart  v.  Pennsylvania  Railroad,  cited  above;  Phomix  Ins.  Co. 
V.  Erie  &  TT.  Trans.  Co.,  117  U.  S.  312,  322;  &ieam  Co.  v.  Phmix 
Ins.  Co.,  129  U.  S.  397,  442;  New  York,  L.  E.  &  W.  Ry.  v.  EstiU, 
147  U.  S.  591,  619;  Pnmrose  v.  W.  U.  Tel.  Co.,  154  U.  S.  1,  15; 
Chicago  ike.  Ry.  v.  Solan,  169  U.  S.  133,  135;  Calderon  v.  AOas 
Steamship  Company,  170  U.  S.  272,  278;  Pennsylvania  Railroad 
V.  Hughes,  191  U.  S.  477,  485. 
I  /  That  such  a  carrier  might  fix  his  charges  somewhat  in  propor- 
I  Ition  to  the  value  of  the  property  is  quite  as  reasonable  and  just 
^  *as  a  rate  measured  by  the  character  of  the  shipment.  The  prin- 
ciple is  that  the  chai^  should  bear  some  reasonable  relation  to 
the  responsibility,  and  that  the  care  to  be  exercised  shall  be  in 
some  degree  measured  by  the  bulk,  weight,  character  and  value 
of  the  property  carried. 

Neither  is  it  conformable  to  plain  principles  of  justice  that  a 
shipper  may  understate  the  value  of  his  property  for  the  purpose 
of  reducing  the  rate,  and  then  recover  a  larger  value  in  case  of 
loss.  Nor  does  a  limitation  based  upon  an  agreed  value  for  the 
purpose  of  adjusting  the  rate  conflict  with  any  sound  principle 
of  public  policy.  The  reason  for  the  legality  of  such  agreements 
is  well  stated  in  Hart  v.  Pennsylvania  Railroad,  cited  above,  where 
it  is  said  (p.  340) : 

''The  limitation  as  to  value  has  no  tendency  to  exempt  from 
liability  for  negligence.  It  does  not  induce  want  of  Care.  It 
exacts  from  the  carrier  the  measure  of  care  due  to  the  value  agreed 
on.  The  carrier  is  bound  to  respond  in  that  value  for  negligence. 
The  compensation  for  carriage  is  based  on  that  value.  The 
shipper  is  estopped  from  saying  that  the  value  is  greater.  The 
articles  have  no  greater  Value,  for  the  purposes  of  the  contract 
of  transportation,  between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that  value.  It  is  just 
and  reasonable  that  such  a  contract,  fairly  entered  into,  and 
where  there  is  no  deceit  practiced  on  the  shipper,  should  be  upheld. 
There  is  no  violation  of  public  policy.  On  the  contrary,  it  would 
be  unjust  and  unreasonable,  and  would  be  repugnant  to  the 
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soundest  principles  of  fair  dealing  and  of  the  freedom  of  contract- 
ingy  and  thus  in  conflict  with  public  policy,  if  a  shipper  should  be 
allowed  to  reap  the  benefit  of  the  contract  if  there  is  no  loss,  and 
to  repudiate  it  in  case  of  loss." 

The  statutory  liability,  aside  from  responsibility  for  the  default 
of  a  connecting  carrier  in  the  route,  is  not  beyond  the  liability 
imposed  by  the  common  law  as  that  body  of  law  applicable  to 
carriers  has  been  interpreted  by  this  court  as  well  as  many  courts 
of  the  States.  Greenxoald  v.  BcareU,  199  N.  Y.  170,  175;  Bernard 
V.  Adams  Express  Co.,  205  Massachusetts,  254,  259.  The  exemp- 
tion forbidden  is,  as  stated  in  the  case  las't  cited,  ''a  statutory 
declaration  that  a  contract  of  exemption  from  liability  for  negli- 
gence is  against  public  policy  and  void.''  This  is  no  more  than 
this  court,  as  well  as  other  courts  administering  the  same  general 
common  law,  have  many  times  declared.  In  the  same  case,  just 
such  a  stipulation  as  that  here  involved  was  upheld,  the  court 
sajdng  (p.  259) : 

''But  such  a  contract  as  we  are  considering  in  this  caae  ia  not 
an  exemption  from  liability  for  negligence  in  the  management 
of  property,  within  the  meaning  of  the  statute.  It  is  a  contract 
as  to  what  the  property  is,  in  reference  to  its  vaTue.  The  purpose 
of  it  is  not  to  change  the  nature  of  the  imdertaking  of  the  common 
carrier,  or  limit  his  obligation  in  the  care  and  management  of  that 
which  is  entrusted  to  him.  It  is  to  describe  and  defi"<*  thfi  fflh-| 
ject  matter  of  the  contract,  so  far  as  the  parties  care  to  define 
it^jor  the  purpose  Of  Bhowlng  of  WharvSIue  that  is  which  comes ^ 
into  the  carrier's  possession,  and  for  which  he  must  account  in 
the  performance  of  his  duty  as  a  carrier.  It  is  not  in  any  proper 
sense  a  contract  exempting  him  from  liability  for  the  loss,  damage 
or  injury  to  the  property,  as  the  shipper  describes  it  in  stating  its 
value  for  the  purpose  of  deterinining  for  what  the  carrier  shall 
be  accountable  upon  his  undertaking,  and  what  price  the  shipper 
shall  pay  for  the  service  and  for  the  risk  of  loss  which  the  carrier 
assumes." 

In  Greenwald  v.  Barrett,  cited  above,  the  same  conclusion  wa» 
reached  as  to  the  nature  of  the  liability  imposed  and  the  purport 
of  the  exemption  forbidden,  the  court,  among  other  things,  sa3ring: 

"The  language  of  the  enactment  does  not  disclose  any  intent 
to  abrogate  the  right  of  common  carriers  to  regulate  their  charges 
for  carriage  by  the  value  of  the  goods  or  to  agree  with  the  shipper 
upon  a  valuation  of  the  property  carried.  It  has  been  the  uniform 
practice  of  transportation  companies  in  this  country  to  make  their 
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-charges  dependent  upon  the  value  of  the  property  carried  and  the 
propriety  of  this  practice  and  the  legality  of  contracts  signed  by 
the  shipper  agreeing  upon  a  valuation  of  the  property  were  dis- 
tinctly upheld  by  the  Supreme  Court  of  the  United  States  in 
Hart  V.  Penn.  R.  R.  Co.,  112  U.  S.  331,  341." 

To  the  same  effect  are  the  cases  of  Travis  v.  Weils,  Fargo  Co., 
79  N.  J.  L.  83;  Fielder  v.  Adams  Express  Co.,  69  W.  Va.  138; 
S.  C,  71  S.  E.  Rep.  99;  Larsen  v.  Oregon  Short  Line,  38  Utah, 
130;  S.  C,  110  Pac.  Rep.  983.  See  also,  Atkinson  v.  New  York 
Transfer  Co.,  76  N.  J.  L.  608,  as  to  the  general  rule. 

That  a  carrier  rate  may  be  graduated  by  value  and  that  a 
stipulation  limiting  recovery  to  an  agreed  value  made  to  adjust 
the  rate  is  recognized  by  the  Interstate  Commerce  Commission, 
see  13  I.  C.  C.  Rep.  550. 

We  therefore  reach  the  conclusion  that  the  provision  of  the 
act  forbidding  exemptions  from  liability  imposed  by  the  act  is 
not  violated  by  the  contract  here  in  question. 

The  demurrer  to  the  answer  of  the  defendant  below  should  have 
been  overruled. 

For  this  reason  the  judgment  is  reversed,  with  direction  to  overrule 
the  demurrer,  and  for  sv4ih  further  proceedings  as  are  not  incon^ 
sistent  with  this  opinion.^ 

^  So  also  when  the  value  is  fixed  in  receipt  in  absence  of  declared  value  by 
shipper,  Wells,  Fargo  k  Co.  v  Neiman-Marcus,  227  U.  S.  469  (1913),  where 
bill  of  lading  reads:  '^ released  to  valuation  of  Kansas  Southern  Ry.  v.  Carl, 
227  U.  S.  639  (1913),  when  limitation  is  expressed  in  printed  forms,  Great 
Northern  Ry.  «.  O'Connor,  232  U.  S.  508  (1914),  where  liability  is  limited 
through  filed  tariff,  Chicago  R.  I.  &  Pac.  Ry.  v,  Cramer,  232  U.  S.  490  (1914), 
Atchison  St.  Ry.  Co.  v.  Robinson,  233  U.  S.  173  (1914),  even  as  to  baggage, 
Boston  &  Maine  R.  R.  v.  Hooker,  233  U.  S.  97  (1914).  As  to  the  timeliness 
of  raising  the  Federal  right  of  limitation  in  the  State  Courts,  see  Louisville 
k  Nashville  R.  R.  v.  Woodford,  234  U.  S.  46  (1914). 

The  validity  of  limitation  as  to  time  within  which  action  is  to  be  brought 
is  now  likewise  withdrawn  from  state  action  and  is  valid  under  the  Carmack 
Amendment,  Mo.,  Kans.  &  Tex.  Ry.  v.  Harriman,  227  U.  S.  657  (1913). 

State  laws  as  to  reasonable  attorney's  fees  in  actions  for  loss  of  goods  are 
'  not  rendered  inoperative  by  Carmack  Amendment,  Missouri,  Kansas  &  Texas 
Ry.  Co.  V.  Harris,  234  U.  S.  412  (1914).  —  Ed. 
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UNITED  STATES,  CINCINNATI  AND  COLUMBUS  TRAC- 
TION COMPANY,  AND  INTERSTATE  COMMERCE 
COMMISSION  V,  BALTIMORE  AND  OHIO  SOUTHWEST- 
ERN RAILROAD  COMPANY  AND  THE  NORFOLK  AND 
WESTERN  RAILWAY  COMPANY. 

226  U.  S.  14  (1912). 

The  facts  are  stated  in  the  opinion. 

Mr,  Assistant  Attorney  General  Denison,  with  whom  Mr.  Thur- 
low  M,  Gordony  Special  Assistant  to  the  Attorney  General,  was  on 
the  brief,  for  the  United  States  and  Mr,  Charles  W.  Needham  for 
Interstate  Commerce  Commission,  appellants. 

Mr,  R,  Walton  Moore,  Mr,  Edward  Barton  and  Mr,  Theodore 
W,  Reath,  with  whom  Mr,  Joseph  I,  Doran  and  Mr,  F,  Markoe 
Rivinus  were  on  the  brief,  for  appellees. 

Mr,  C,  B,  Matthews  filed  a  brief  for  the  appellant,  Cincinnati 
&  Columbus  Traction  Company. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  set  aside  an  order  of  the  Interstate  Commerce 
Commission  directing  the  appellees  to  establish  switch  connec- 
tions with  the  road  of  the  appellant  and  also  through  routes  to 
1)4 1  ^^^'  and  from  points  on  that  road.    20  I.  C.  C.  Rep.  486.    The  Com- 

_  merce  Court  made  a  decree  as  prayed,  195  Fed.  Rep.  962,  and  an 

tjt^^- ^       appeal  was  taken  to  this  court.    The  facts  materi&l  to  our  deci- 
qX*'   \i^         sion  are  as  follows.    The  Baltimore  and  Ohio  Southwestern  Rail- 
^©«    \^K^      road  and  the  Norfolk  and  Western  Railway  are  trunk  lines  of 
\0   *^  steam  railroads  running  east  and  west  across  the  State  of  Ohio, 

w    ^^^  After  almost  touching  each  other  at  Norwood,  a  suburb  of  Cin- 

•\iV^^X\*         cinnati,  they  draw  apart,  the  former  in  a  northerly,  the  latter  in*  a 
l\t^'  southerly  direction,  but  come  together  again  at  Hillsboro  about 

-\jb6^  -%  gc    fifty-three  miles  further  to  the  east.    The  line  of  the  Traction 
"  p,^^^  Company  is  an  'interurban'  electric  railway,  for  passengers  and 

some  freight,  running  under  a  state  charter  between  Norwood 
and  Hillsboro  through  the  middle  of  the  diamond  enclosed  by  the 
steam  roads,  and  authorized  to  go  on  to  Columbus.  For  a  nmnber 
of  miles  easterly  from  Norwood  to  Stonelick,  near  Boston,  the 
last  mentioned  road  is  very  near  and  almost  parallel  to  the  tracks 
of  one  or  the  other  of  the  steam  roads,  as  it  is  again  for  the  last 
five  miles  before  reaching  Hillsboro.  In  the  intervening  space, 
between  Boston  and  DodsonviUe,  the  towns  and  villages  on  the 
electric  line  are  from  five  to  ten  or  twelve  miles  by  wagon  distant 
from  the  nearest  station  on  one  of  the  steam  roads.    The  Traction 
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Company  applied  to  the  Commissioii  for  switch  connections  and 
they  were  ordered  as  we  have  said. 

Some  technical  objections  were  raised,  but  the  substantial 
question  is  whether  the  Traction  Company  is  a  "lateral,  branch 
line  of  railroad"  within  the  meaning  of  the  first  section  of  the 
Act  to  Regulate  Commerce,  amended  by  act  of  June  18,  1910, 
c.  309,  §7,  36  Stat.  539,  547.    That  section  requires  carriers 
subject  to  the  act  to  establish  switch  connections  with  such  lines 
on  certain  conditions;  and,  as  amended,  permits  owners  of  such 
lines  as  well  as  shippers  to  make  complaint  to  the  Commission 
in  case  of  the  carriers'  failure  upon  wfitten  application,  and 
authorizes  the  Commission  to  hear,  investigate  and  determine 
whether  the  conditions  exist,  and  to  make  an  order  directing  the 
carrier  to  comply  with  the  act.    It  will  be  seen  without  mucb\ 
argument  that,  unless  the  Traction  Company  is  a  lateral,  branch  ] 
line  of  railroad,  the  trunk  line  carriers,  the  appellees,  are  not] 
subject  to  the  requirement  of  the  statute,  so  far  as  the  Traction! 
Company  is  concerned.  ^ 

The  words  'lateral,  branch  line'  do  not  refer  to  what  the  appli- 
cant may  become  or  be  made  by  order  of  the  Commission  but  to 
whftfjii  Qi''<^ady  is  whemj^  a|^piiog  The  power  of  the  Commission 
does  not  extend  to  ordering  a  connection  wherever  it  sees  fit,  but 
is  limited  to  a  certain  and  somewhat  narrow  class  of  lines.  The 
most  obvious  examples  of  such  lines  are  those  that  are  dependent 
upon  and  incident  to  the  main  line  —  feeders,  such  as  may  be 
built  from  mines  or  forests  to  bring  coal,  ore  or  lumber  to  the 
main  line  for  shipment.  We  agree  with  the  Commerce  Court 
that  the  Traction  Company  is  not  within  this  class.  It  is  an 
independent  venture,  in  its  general  course  parallel  to,  more  or 
lel^  competing  with,,  the  steam  roads  and  working  on  a  different 
plan.  Presumably  and  so  far  as  appears  it  was  built  and  would 
have  been  run  without  regard  to  the  existence  of  the  steam  roads. 
The  cases  cited  on  behalf  of  the  appellants  as  to  the  power  of 
railroad  companies  to  construct  branch  roads  under  their  charter 
do  not  apply.  There  the  determination  of  the  company  fixes  the 
character  of  the  branch;  it  builds  the  branch  from  the  beginning 
as  incident  to  the  purposes  of  the  company.  But  here,  as  we 
have  said,  this  determination  of  the  Commission  that  the  appli- 
cants shall  be  a  branch  is  not  enough;  the  applicant  must  be  a 
branch  before  it  applies.  That  is  the  absolute  and  reasonable 
condition.  That  some  shippers  would  be  accommodated  by  a 
switch  connection  is  not  enough.  •  •  • 

Decree  affirmed. 
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SOUTHERN  PACIFIC  COMPANY  v.  INTERSTATE 
COMMERCE  COMMISSION. 

SOUTHERN  CALIFORNIA  RAILWAY  COMPANY 
V.  SAME. 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAILWAY 
COMPANY  I*.  SAME. 

SANTA  FE  PACIFIC  RAILROAD  COMPANY 
V.  SAME. 

SOUTHERN  PACIFIC  COMPANY  v.  SAME. 
200  U.  8.  536  (1906).' 


chairman,  Mr.  Commiasioner  Knapp,  dissentmg)  ordered  the 
defendant  carriers  to  cease  from  exacting  from  shippers  the  right 
themselves  to  make  the  route  which  the  freight  should  take. 

The  initial  carriers,  believing  the  CoiomisBion  had  erred  in  its 
decision,  refused  to  obey  the  order  which  it  made,  and  thereupon 
the  Commission,  pursuant  to  the  sixteenth  section  of  the  act, 
filed  its  bill  in  the  Circuit  Court  for  the  purpose  of  enforcing  its 
order. 

*  The  facts  have  been  briefly  restated.  —  Ed. 
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The  bill  thus  filed  by  the  Commission  was  demurred  to  by  the 
defendants,  and  the  demurrer  was  overruled.  123  Fed.  Rep.  598. 
The  railroad  companies  then  answered,  and  the  case,  after  the 
taking  of  further  evidence,  came  up  for  final  hearing,  when  the 
order  of  the  Commission  was  affirmed  and  directed  to  be  enforced 
(132  Fed.  Rep.  829),  although  the  Circuit  Court  put  the  affirm- 
ance on  the  ground  that  the  agreement  as  to  routing  showed  that 
there  was  a  violation  of  §  5  of  the  Commerce  Act,  in  that  such  agree- 
ment amounted  to  a  contract  or  combination  for  the  pooling  of 
freights.  The  court  passed  upon  no  other  question  raised  in  the 
case.  A  veiy  full  statement  of  facts  is  contained  in  the  report  in 
132  Fed.  Rep.  supra. 

A  motion  was  made  for  a  supersedeas  pending  the  hearing  of 

this  appeal,  which,  for  the  reasons  stated  in  the  opinion  of  the 

Circuit  Court,  was  denied.     137  Fed.  Rep.  606. 

• 
Mr.  Robert  Durdapj  with  whom  Mr.  Thomas  J.  Norton  and 

Mr.  Gardiner  Lathrop  were  on  the  brief,  for  appellants.  Southern 

California  Railway  Company,  Atchison,  Topeka  &  Santa  Fe 

Railway  Company,  and  Santa  Fe  Pacific  Railroad  Company. 

Mr.  Maxwell  EvartSj  with  whom  Mr.  Robert  S.  Lovett  was  on 
the  brief,  for  appellant,  Southern  Pacific  Company. 

Mr.  Joseph  H.  Call,  Special  Assistant  to  the  Attorney  General, 
and  Mr.  Llewellyn  A.  Shaver ,  Solicitor  for  the  Interstate  Commerce 
Commission,  for  the  Commission. 

Mr.  Justice  Peckham  delivered  the  opinion  of  the  Court. 

Although  there  are  separate  proceedings  in  these  various  cases, 
the  question  arising  in  all  is  identical  and  the  cases  will  hereafter 
be  spoken  of  as  if  there  were  but  one  proceeding  before  the  court. 
The  single  question  presented  is,  has  the  carrier  that  takes  the  fruit 
from  the  shipper  in  California  the  right,  under  the  facts  herein, 
to  insist  upon  the  rule  permitting  such  carrier  to  route  the  freight 
at  the  time  it  is  received  from  the  shipper? 

The  Commission  has  decided  that  the  carrier  has  not  the  right, 
and  that  the  rule  denies  to  shippers  the  use  of  their  transporta- 
tion facilities,  which  such  shippers  are  entitled  to,  and  that  in  its 
application,  by  the  initial  carriers  to  the  fruit  traffic,  the  shippers 
are  subjected  to  imdue,  unjust  and  unreasonable  prejudice  and 
disadvantage,  and  the  carriers  are  given  an  undue  and  unreason- 
able preference  and  advantage.  If  this  be  the  necessary  effect 
of  the  rule,  it  may  be  assumed  to  be  a  violation  of  section  3  of  the 
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Interstate  Commerce  Act,  and  the  Commission,  therefore,  rightly 
ordered  the  carriers  to  desist  from  observing  it. 

By  section  16  of  the  act,  the  Circuit  Court  is  given  authority  to 
enforce  "any  lawful  order  or  requirement  of  the  Commission/' 
If  the  order  be  not  a  lawful  one,  the  court  is  without  power  to 
enforce  it.  Whether  or  not  such  order  was  lawful  is  the  matter 
to  be  determined. 

Thie  Commission  does  not  find  that  any  contract  existed  between 
the  initial  carrier  and  its  eastern  connections  to  bill  the  fruit 
according  to  certain  proportions  among  the  connecting  railroads. 
The  Commission  said : 

"The  situation  warrants  the  inference,  however,  that  these 
two  initial  carriers  or  systems,  connecting  with  other  carriers  at 
various  points,  and  they  in  turn  connecting  with  numerous  other 
carriers,  as  shown  by  the  tariff,  are  able  by  acting  in  concert,  and 
routing  as  they  see  fit,  to  only  send  traffic  over  the  roads  of  such 
carriers  as  fulfilled  an  agreement  to  refrain  from  uiaking  any  rate 
concession  to  the  shippers,  and  some  influence  of  like  character 
could  doubtless  be  exerted  by  them  upon  the  car  lines  which  are 
also  hereinafter  referred  to." 

Such  statement  simply  shows  that  if  any  eastern  railroad,  with 
which  an  agreement  for  joint  through  rates  existed,  should  give 
rebates  on  the  joint  through  rate  tariff,  thus  carrying  freight  below 
the  rates  agreed  upon  as  the  through  rate  tariff,  that  road  would 
not  get  the  freight. 

We  see  nothing  in  the  initial  carrier  endeavoring  to  maintain 
the  rates  agreed  upon  as  a  through  rate  tariff,  and  thereby  pre- 
venting the  payment  of  rebates,  which  in  itself  is  a  violation  of 
the  act.  The  act  especially  prohibits,  in  the  sixth  section,  any 
alteration  of  the  rates  agreed  upon,  in  favor  of  any  person  or 
persons.  There  is  no  finding  that  there  has  in  fact,  as  a  result  of 
the  rule,  been  any  discrimination  or  unjust  action  as  between  the 
initial  carriers  and  the  shippers  themselves,  and  there  is  no  evi- 
dence that  any  was  ever  practiced. 

In  the  examination  of  the  rule  it  is  well  to  bear  in  mind  the 
situation  of  the  companies  and  the  business  at  the  time  of  its 
adoption.  It  is  fully  set  forth  in  the  foregoing  statement  of  facts. 
The  payment  of  the  rebates  was  a  shame  and  was  in  truth  un- 
satisfactory to  all  the  railroads,  besides  being  plainly  a  violation 
of  the  Commerce  Act. 

We  think  there  is  nothing  in  the  act  which  clearly  prohibits 
the  roads  from  adopting  the  rule  in  question.    The  decision  turns 
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upon  the  construction  of  a  statute  which  at  least  does  not  in 
terms  prohibit. 

In  cases  such  as  this  a  court  is  bound  to  consider  the  bearing 
of  the  result  of  either  construction  upon  the  general  purposes  of 
the  act.  In  enacting  the  Commerce  Act  this  court  has  stated  that 
the  object  of  Congress  was  to  facilitate  and  promote  commerce 
by  the  adoption  of  regulations  to  make  charges  for  transportation 
just  and  reasonable,  and  to  forbid  undue  and  unreasonable  prefer- 
ences or  discriminations.  TexcLS  &  Pacific  Ry.  Co.  v.  InlersUUe 
Commerce  Commission,  162  U.  S.  197. 

The  importance  of  the  rule  in  this  case,  so  far  as  the  shipper 
is  concerned,  is  not  so  great  as  is  its  importance  to  the  railroads 
in  preventing  rebates.  If  the  right  of  routing  be  looked  at  alone, 
without  any  connection  with  the  claimed  right  of  diverting  the 
freight,  the  rule  itself  would  be  generally  of  little  importance  to 
the  shipper.  In  all  probability  the  freight  gets  to  its  destination 
when  routed  by  the  carrier  as  early  as  if  routed  by  the  shipper, 
and  in  that  event  'the  particular  route  taken  is  not  very  important 
to  the  latter.  The  evidence  before  the  Circuit  Court  shows  that 
the  routing,  when  done  by  the  carrier,  was  fairly  apportioned 
among  the  eastern  connections,  having  an  eye  to  good  service 
and  expedition,  and  the  roads  that  the  routing  was  done  over  were 
the  best  roads  in  the  country;  the  roads  that  have  been  elim- 
inated were  the  roundabout  roads;  there  were  no  roads  that  were 
insolvent,  so  far  as  known  by  the  witnesses.  Now,  as  the  fact 
appears  that  the  actual  routing  is  generally  conceded  the  shipper, 
and  also  his  request  for  a  diversion  allowed,  there  is  nothing  in  the 
mere  rigbt  of  routing  by  the  companies,  separate  from  other  facts, 
of  which  the  shipper  can  properly  complain.  The  Commission 
says  it  does  not  distinctly  appear  in  testimony  that  a  delivery  by 
a  particular  terminal  road  has  been  denied  in  any  particular 
case,  yet  the  manifest  evil  results  of  an  arbitrary  application  of 
the  rule  must  be  considered  in  determining  its  legality.  If  there 
is  no  such  arbitrary  application,  we  do  not  agree  that  the  rule 
itself  is  to  be  held  illegal,  because  a  violation  of  the  act  may  be 
committed,  while  the  evidence  is  that  none  in  fact  was  committed. 
It  does  appear  that  the  mere  existence  of  the  right  to  route  on  the 
part  of  the  company  has  ended  the  practice  of  rebating.  But  the 
opportunity  to  obtain  rebates  on  the  part  of  the  shipper  is  surely 
not  a  ground  for  action  by  the  Commission  or  by  the  court.  Of 
course,  if  in  attempting  to  cut  off  rebates  there  is  a  violation  of 
the  act,  the  act  must  be  foUowed,  and  that  means  of  prohibiting 
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them  must  be  abandoned.  Courts  may  well  look  with  some  de- 
gree of  care  before  so  construing  a  statute,  which  confessedly  does 
not  in  terms  so  provide,  as  to  prohibit  such  a  rule  on  the  ground 
that  it  would  be  a  violation  of  the  statute.  We  are  of  opinion 
that  the  rule  is  not  a  violation  thereof. 

It  is  conceded  that  the  different  railroads  forming  a  continuous 
line  of  road  are  free  to  adopt  or  refuse  to  adopt  joint  through 
tariff  rates.  The  Commerce  Act  recognizes  such  right  and  pro- 
vides for  the  filing,  with  the  Commission,  of  the  through  tariff 
rates,  as  agreed  upon  between  the  companies.  The  whole  ques- 
tion of  joint  through  tariff  rates,  under  the  provisions  of  the  act, 
is  one  of  agreement  between  the  companies,  and  they  may,  or 
may  not,  enter  into  it,  as  they  may  think  their  interests  demand. 
And  it  is  equally  plain  that  an  initial  carrier  may  agree  upon  joint 
through  rates  with  one  or  several  connecting  carriers,  who  between 
each  other  might  be  regarded  as  competing  roads. 

It  is  also  undoubted  that  the  common  carrier  need  not  contract 
to  carry  beyond  its  own  line,  but  may  there  deliver  to  the  next 
succeeding  carrier  and  thus  end  its  responsibility,  and  charge 
its  local  rate  for  the  transportation.  If  it  agree  to  transport 
beyond  its  own  line,  it  may  do  so  by  such  lines  as  it  chooses. 
Atchison  &c.  R.  R.  Co.  v.  Demer  Ac,  R.  R.  Co,,  110  U.  S.  667; 
LouimJle  &  NashviUe  R,  R.  Co,  v.  West  Coast  Naval  Stores  &c,  Qo,, 
198  U.  S.  483.  This  right  has  not  been  held  to  depend  upon 
whether  the  original  carrier  agreed  to  be  liable  for  the  default  of  the 
connecting  carrier  after  the  goods  are  delivered  to  such  connect- 
ing carrier.  As  the  carrier  is  not  bound  to  make  a  through  con- 
tract, it  can  do  so  upon  such  terms  as  it  may  agree  upon,  at  least 
so  long  as  they  are  reasonable  and  do  not  otherwise  violate  the 
law.  In  this  case  the  initial  carrier  guarantees  the  through  rate 
but  only  on  condition'  that  it  has  the  routing.  It  was  stated 
by  the  late  Mr.  Justice  Jackson  of  this  court,  when  Circuit  Judge 
in  the  case  of  Teooas  dc,  R,  R,  Co.  v.  Interstate  Commerce  Commit 
sum,  43  Fed.  Rep.  37,  as  follows: 

''Subject  to  the  two  leading  prohibitions  that  their  charges  shall 
not  be  unjust  or  unreasonable,  and  that  they  shall  not  unjustly 
discriminate,  so  as  to  give  imdue  preference  or  disadvantage  to 
p>ersons  or  traffic  similarly  circumstanced,  the  act  to  regulate 
commerce  leaves  common  carriers  as  they  were  at  the  common 
law,  free  to  make  special  contracts  looking  to  the  increase  of 
their  business,  to  classify  their  traffic,  to  adjust  and  apportion 
their  rates  so  as  to  meet  the  necessities  of  commerce,  and  gen- 
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erally  to  manage  their  important  interests  upon  the  same  prin- 
ciples which  are  regarded  as  sound,  and  adopted  in  other  trades 
and  pursuits." 

This  statement  was  approved  by  this  court  in  Cincinnati  &c» 
R.  R,  Co,  V.  Interstate  Commerce  Commission,  162  U.  S.  184,  197. 

Having  this  right  to  agree  on  a  joint  through  tariflf  on  terms 
mutually  satisfactory,  we  cannot  find  anything  in  the  Commerce 
Act  which  forbids  the  agreement  with  such  a  condition  therein  as 
to  routing.  It  is  said  that  the  sixth  section,  properly  construed, 
prohibits  such  condition.  We  confess  our  inability  to  find  any- 
thing in  that  section  which  does  so. 

The  fact  that  the  rate,  when  agreed  upon,  must  be  filed  with 
the  Commission  and  made  public  by  the  common  carriers  when 
directed  by  the  Commission,  does  not  prevent  the  adoption  of 
an  agreement  for  a  through  rate  tariff  with  the  condition  as  stated. 
Nor  does  the  provision  granting  power  to  the  Commission  to 
prescribe  forms  of  schedules  of  rates,  as  provided  for  in  the  sixth 
section,  have  any  such  effect.  Where  there  is  an  agreed  through 
rate  tariff,  and  as  part  of  such  agreement,  which  is  joined  in  by 
several  railroads,  the  right  to  route  cars  is  reserved  to  the  initial 
carrier,  we  do  not  think  that  the  shipper,  by  virtue  of  the  sixth 
section,  has  the  right  to  ignore  the  condition  which  is  part  of  the 
agireement  under  which  the  through  rate  is  made  and  is  guaranteed. 

We  cannot  see  that  the  rule  violates  the  third  section  of  the 
act.  All  the  facts  referred  to  by  the  Commission  are  nothing  but 
statements  as  to  how,  under  such  a  rule,  there  might  occur  a  vio- 
lation of  that  section,  but  we  find  nothing  in  the  facts  stated  by 
the  Commission,  showing  that  such  violation  had  occurred.  In 
truth,  the  companies  did  not  always  even  enforce  the  rule,  still 
less  did  they  discriminate  against  shippers  or  in  favor  of  carriers. 
On  the  contrary,  the  Commission  stated  that  "while  the  initial 
carriers  do  not  always  route  as  requested  by  the  shippers,  they 
generally  comply  with  their  request."  The  mere  failure  to  do  so 
does  not,  however,  prove  a  violation  of  the  section. 

The  right  to  route  is  also  complained  of  because  the  rule  confined 
it  to  the  fruit  business,  and  therefore  it  was,  as  contended,  a  dis- 
crimination against  those  engaged  in  it  or  against  the  traffic  itself. 
The  transportation  of  this  fruit  is  a  special  business,  large  interests 
are  involved  in  it,  and  particular  pains  are  taken  to  transport  it 
as  speedily  as  possible.  With  regard  to  all  other  freight  it  has 
substantially  nothing  in  common.  The  cases  are  wholly  unlike, 
and  there  has  been  no  proof  or  complaint  as  to  rebates  being  given 
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in  connection  with  other  freight,  and  the  witnesses  for  the  raih-oad 
state  if  there  were  any  evidence  or  complaint  of  such  rebates,  the 
same  rule  as  to  routing  would  be  immediately  adopted.  As  has 
been  said,  there  is  no  pretense  of  discrimination  under  this  rule 
between  the  shippers  of  freight  themselves.  There  seems  to  be 
unanimous  agreement  that  all  shippers  are  treated  alike  and  are 
granted  the  same  privileges,  and  the  routing  is  generally  accorded 
them.  It  is  the  power  to  route,  which  rests  with  the  initial  carrier, 
that  really  takes  away  the  motive  for  a  rebate  in  the  manner 
indicated,  and,  therefore,  the  granting  of  the  request  of  the  shipper 
as  to  a  particular  route  may  be,  and  is,  generally  conceded  without 
danger  that  the  rebate  business  may  be  again  practiced. 

The  important  facts  that  control  the  situation  are  that  the 
carrier  need  not  agree  to  carry  beyond  its  own  road,  and  may 
agree  upon  joint  through  tariff  rates  or  not,  as  seems  best  for  its 
own  interests.  Having  these  rights  of  contract  the  carrier  may 
make  such  terms  as  it  pleases,  at  least  so  long  as  they  are  reason* 
able  and  do  not  otherwise  violate  the  law.  We  think  the  routing 
r* .  J&?^r         rule  is  not  unreasonable  under  the  facts  herein  and  that  it  does  not 

'  o  4         violate  the  third  section  of  the  act. 
Pj  ^     -Q  Because  opportunities  for  the  violation  of  the  act  may  occur, 

f     ft   wa         ^^  reason  of  the  rule,  is  no  ground  for  holding  as  a  matter  of  law 
+  wa.ft  *^**  violations  must  occur,  and  that  the  rule  itself  is  therefore 

illegal.    We  are,  consequently,  unable  to  concur  in  the  view  taken 
P*        ras  ^^  ^^®  Commission  that  the  rule  violates  the  third  section  of  the 
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^^  234  U.  S.  576  (1914). 

0^®  The  facts  are  stated  in  the  opinion. 

Mr.  F,  Barron  Grier  and  Mr.  W.  K.  MiUery  with  whom  Mr. 
jF^  T.  P.  Cothran  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  WiUiam  H.  Fleming  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

^  See  section  5,  paragraph  5,  of  Act  of  June  18,  1910  (36  Stat.  539, 
553).— Ed. 
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The  plaintiff,  Lizzie  Thompson,  sued  the  Railroad  Company, 
the  plaintiff  in  error,  to  recover  for  personal  injuries  inflicted  upon 
her  while  she  was  a  passenger  upon  a  train  that  was  carrying  her 
from  South  Carolina  to  Georgia.  The  railroad  pleaded  that  she 
was  traveling  on  a  free  pass  that  exempted  the  company  from 
liability,  the  same  having  been  issued  to  her  gratuitously  under 
the  Hepburn  Act  of  June  29,  1906,  c.  3591,  34  Stat.  584,  §  1,  as 
wife  of  an  employ^.  This  plea  was  struck  out  subject  to  the 
defendant's  exception.  The  defendant  also  asked  for  an  instruc- 
tion that  if  the  plaintiff  was  traveling  on  a  free  pass  providing 
that  the  railroad  should  not  be  liable  for  negligent  injury  to  her 
person  she  could  not  recover.  This  was  refused  and  was  made  a 
ground  for  a  motion  for  a  new  trial,  referring  to  the  act  of  Congress. 
The  motion  was  overruled  seemingly  on  the  notion  that  by  the 
state  law  the  defendant  was  liable  within  the  conditions  of  the  free 
pass.  The  Court  of  Appeals  held  such  a  stipulation  binding  in  a 
free  pass,  but  held  that  the  Hepburn  Act  created  an  exception 
and  that  a  so-called  free  pass  under  that  act  issued  to  a  member 
of  an  employe's  family  really  was  not  a  free  pass  but  was  issued 
upon  consideration  of  the  services  of  the  employ^.  After  this 
writ  of  error  was  taken  it  modified  its  statjement  so  as  to  say  that 
the  jury  might  infer  that  the  pa3s  was  issued  for  value.  But  no 
such  issue  was  before  the  jury  as  the  defence  had  been  excluded 
altogether,  and  apart  from  other  objections  we  are  of  opinion 
that  the  change  does  not  help  the  decision.  The  railroad  com- 
pany assigns  the  construction  of  the  Court  of  Appeals  and  the 
two  rulings  below  as  error.  There  is  a  motion  to  dismiss  but 
we  are  of  opinion  that  a  question  is  presented  under  the  act. 

The  main  question  is  whether  when  the  statute  permits  the 
issue  of  a  'free  pass'  to  its  employes  and  their  families  it  means 
what  it  says.  The  railroad  was  under  no  obligation  to  issue  the 
pass.  It  may  be  doubted  whether  it  could  have  entered  into  one, 
for  then  the  services  would  be  the  consideration  for  the  duty  and 
the  pass  and  by  §  6  it  was  forbidden  to  charge  'a  greater  or  less 
or  different  compensation'  for  transportation  of  passengers  from 
that  in  its  published  rates.  The  antithesis  in  the  statute  is 
between  the  reasonable  charges  to  be  shown  in  its  schedules  and 
the  free  passes  which  it  may  issue  only  to  those  specified  in  the 
act.  To  most  of  those  enumerated  the  free  pass  obviously  would 
be  gratuitous  in  the  strictest  sense,  and  when  all  that  may  receive 
them  are  grouped  in  a  single  exception  we  think  it  plain  that  the 
statute  contemplates  the  pass  as  gratuitous  in  the  same  sense  to 
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SOUTHERN  PACIFIC  COMPANY  v.  INTEKSTATE 

COMMERCE  COMMISSION. 

SOUTHERN  CALIFORNIA  RAILWAY  COMPANY 

V.  SAME. 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAILWAY 

COMPANY  V.  SAME. 

SANTA  FE  PACIFIC  RAILROAD  COMPANY 

V.  SAME. 

SOUTHERN  PACIFIC  COMPANY  v.  SAME. 

200  U.  S.  536  (1906).! 

"^  Prior  to  January  1900  there  were  in  force  over  the  Southern 

,#^  Pacific  and  the  Santa  Fe  systems  (hereafter  called  the  initial 

of  fW  carriers)  through  rates  on  citrus  fruit  from  California  to  the  East. 

rates  Rivalry  among  connectmg  carriers  to  obtain  this  California  fruit 

Tili*  freight  business  led  to  systematic  rebates  to  shippers  to  induce 

conneC  routing  over  the  rebating  roads.    To  end  this  practice,  the  initial 

tl^SB^  carriers  and  several  connecting  carriers  agreed  upon  a  new  through 

flCiXi^'*  tariff,  reserving  the  right  to  the  initial  carriers  to  route  the  goods 

nxd©^  beyond  their  own  terminals.    This  new  tariff  was  published  to 

.  xy^a  take  effect  January  1,  1900.    On  February  26,  1900  proceedings 

J  ttl^  ^®^®  conmienced  before  the  Interstate  Commerce  Conunission, 

under  sections  13,  14,  15  of  the  Interstate  Conmierce  Act,  on  the 
part  of  corporations  engaged  in  the  busmess  of  shippmg  oranges 


tr 


la^ed 


6 


'Jliel  and  other  citrus  fruit  from  southern  California  to  the  Eastern 

^g  markets  to  restrain  the  enforcement  of  the  rule  reserving  to  initial 

^^  carriers  the  right  to  route.    After  hearing,  the  Conmiission  (the 

chairman,  Mr.  Commissioner  Enapp,  dissentmg)  ordered  the 
defendant  carriers  to  cease  from  exacting  from  shippers  the  right 
themselves  to  make  the  route  which  the  freight  should  take. 

The  mitial  carriers,  beUeving  the  Commission  had  erred  in  its 
decision,  refused  to  obey  the  order  which  it  made,  and  thereupon 
the  Conmiission,  pursuant  to  the  sixteenth  section  of  the  act, 
filed  its  bill  in  the  Circuit  Court  for  the  purpose  of  enforcing  its 
order. 

^  The  facts  have  been  briefly  restated.  —  Ed. 
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In  dealing  with  the  questions  of  law  arising  from  this  state 
of  facts,  the  court  held,  first,  that  the  Hepburn  Act  does  not  for- 
bid a  carrier  from  giving  free  interstate  transportation  to  Railway 
Mail  Service  employfe  when  not  on  duty  and  when  traveling  for 
their  own  benefit  or  pleasure,  and,  secondly,  "Though  the  con- 
struction which  we  have  given  the  Hepburn  Act  should  not  be 
correct,  and  though  it  was  unlawful  for  the  appellant  to  give, 
and  the  deceased  to  receive,  free  transportation  on  his  commission, 
when  he  was  not  on  duty,  yet  we  are  also  of  the  opinion  that, 
under  all  the  circumstances  of  the  case,  the  appellant,  having 
undertaken  and  assumed  to  carry  and  transport  the  deceased 
as  a  passenger  by  reason  of  the  commission,  cannot  escape  liability 
for  the  consequences  of  its  neghgence  on  that  ground."  And 
again :  "  We  are  of  the  opinion  that  when  a  common  carrier  accepts 
a  person  as  a  passenger,  he  is  not  permitted  to  deny  that  he  owes 
to  him  the  duty  of  diligence,  prudence,  and  skill,  which,  as  carry- 
ing on  a  public  employment,  he  owes  to  all  his  passengers;  and 
that  he  cannot  escape  liability  for  a  negligent  performance  of 
that  duty  resulting  in  injury  by  urging  that  the  pass  or  commis- 
sion was  issued,  or  the  gratuitous  passage  permitted,  by  him,  in 
violation  of  law."  As  authority  for  this  proposition  the  court 
cited  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N.  Y.  126;  DeZ.,  La4jc, 
&  Western  R,  R.  Co.  v.  Trautwein,  52  N.  J.  Law,  169;  7  L.  R.  A. 
435;  5  Am.  &  Eng.  Encyc.  Law  (2d  ed.),  508,  and  other  authorities. 

It  is  plain  that  the  decision  adverse  to  the  plaintiff  in  error 
was  upon  two  independent  grounds,  the  second  ground  being 
avowedly  based  upon  the  hypothesis  that  the  court  might  be 
wrong  in  its  decision  upon  the  first. 

Whether  the  Hepburn  Act  prohibits  a  carrier  from  giving  free 
interstate  transportation  to  the  employes  of  the  Railway  Mail 
Service  when  they  are  not  on  duty  but  are  traveling  for  their  own 
benefit  or  pleasure,  is  of  course  a  Federal  question. 

But  whether  —  assuming  that  question  to  be  answered  in  the 
affirmative  —  the  relation  of  carrier  and  passenger  arises  in  the 
case  of  gratuitous  passage  under  circumstances  such  as  are  pre- 
sented in  this  case,  is  (in  the  absence  of  an  act  of  Congress  regu- 
lating the  matter)  a  question  not  of  Federal  but  of  state  law. 

It  is  settled  by  numerous  decisions  of  this  court  that  where 
the  decision  in  the  state  court  adverse  to  the  plaintiff  in  error 
proceeds  upon  two  independent  grounds,  one  of  which,  not  involv- 
ing a  Federal  question,  is  sufficient  to  sustain  the  judgment,  the 
writ  of  error  will  be  dismissed  or  the  judgment  affirmed,  according 
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to  circumstances.  Murdoch  v.  City  of  Memphis,  20  Wall.  590, 
635,  636;  De  Sausmre  v.  GaiUard,  127  U.  S.  216,  234;  Hale  v. 
Akers,  132  U.  S.  554,  565;  Hopkins  v.  McLure,  133  U.  S.  380; 
Johnson  v.  Risk,  137  U.  S.  300;  Beaupre  v.  Noyes,  138  U.  S.  397; 
Hammond  v.  Johnston,  142  U.  S.  73,  78;  Giles  v.  Teasley,  193 
U.  S.  146,  160;  AUen  v.  Arguimbau,  198  U.  S.  149,  154;  Leathe 
V.  Thomas,  207  U.  S.  93,  ^8.  In  Murdoch  v.  C%  o/  Memphis 
and  Beaupre  v.  Noyes  this  court  affirmed  the  judgments  of  the 
state  court.  In  the  other  cases  cited  the  writs  of  error  were 
dismissed  without  considering  the  Federal  questions. 

Except  for  two  contentions  of  the  plaintiff  in  error  now  to  be 
mentioned,  a  dismissal  of  the  writ  of  error  would  necessarily 
follow  in  the  present  case,  since  the  second  ground  of  decision 
adopted  in  the  state  court  is  manifestly  independent  of  the  first 
and  is  fully  sufficient  to  support  the  judgment;  and  except  for 
what  follows  it  involves  no  question  of  Federal  right. 

It  is  insisted  (a)  that  there  is  no  presumption  that  the  railroad 
company  violated  the  prohibition  of  the  Hepburn  Act  by  granting 
to  Schuyler  a  free  interstate  ride,  and  that  there  is  no  evidence 
in  the  record  to  support  such  conclusion;  and  while  it  is  conceded 
that  ordinarily,  upon  writ  of  error  to  a  state  court,  this  court 
does  not  review  the  findings  of  fact,  yet  it  is  insisted  that  in  this 
case  a  Federal  right  has  been  denied  as  the  result  of  a  finding  of 
fact  which  is  without  support  in  the  evidence;  that  the  evidence 
is  before  us  in  the  record  by  which  that  insistence  may  be  tested; 
and  that  the  status  of  Schuyler  as  an  interstate  passenger  is  a 
mixed  questibn  of  law  and  fact  so  that  it  is  incumbent  upon  us 
to  analyze  the  evidence  to  the  extent  necessary  to  give  to  plaintiff 
in  error  the  benefit  of  its  asserted  Federal  right.  The  insistence 
as  to  the  power  and  duty  of  this  court  in  such  a  case  is  well  founded. 
Kansas  City  Southern  Ry.  Co.  v.  Albers  Commission  Co.,  223  U.  S. 
573,  591;  Cedar  Rapids  Gasffo.  v.  Cedar  Rapids,  223  U.  S.  655, 
668;  CresiDill  v.  Knights  of  A/thias,  225  U.  S.  246,  261.  We  also 
agree  there  is  no  presumption  that  the  railroad  company  gave 
free  transportation,  and  that  this  was  a  fact  to  be  established 
by  evidence.  Accepting  the  duty  to  review  this  question  of  fact, 
we  have  examined  the  evidence  in  the  record  and  find  that  it  fairly 
supports  the  conclusion  of  the  state  court  that  the  deceased  was 
accepted  by  plaintiff  in  error  as  a  gratuitous  passenger. 

But,  finally,  it  is  argued  (6)  that  it  was  beyond  the  power  of 
the  state  court  to  "read  into  the  Hepburn  Act  an  exception  in 
favor  of  gratuitous  passengers";   thereby  (as  is  said)  enlarging 
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the  class  to  whom  Congress  lunited  the  right  of  free  interstate 
transportation.  This  is  ingenious,  but,  as  we  think,  unsoimd. 
As  applied  to  the  concrete  case,  it  is  equivalent  to  sa3ring  that 
the  operation  of  the  Hepburn  Act  is  such  as  to  deprive  one  who, 
in  good  faith  and  without  fraud,  and  with  the  consent  of  the 
carrier,  but  in  actual  though  unintentional  violation  of  the  pro- 
hibition of  the  act,  accepts  a  free  passage  in  interstate  transporta- 
tion, of  the  benefit  of  a  rule  of  local  law  that  renders  the  carrier 
in  such  circumstances  responsible  for  exercising  care  for  the  pas- 
senger's safety  because  the  carrier  has  voluntarily  undertaken 
the  burden  of  such  care.  But  the  act  itself  declares  what  penalty 
shall  be  imposed  for  a  violation  of  its  prohibition:  ''Any  common 
carrier  violating  this  provision  shall  be  deemed  guilty  of  a  mis- 
demeanor and  for  each  offense,  on  conviction,  shall  pay  to  the 
United  States  a  penalty  of  not  less  than  one  hundred  dollars  nor 
more  than  two  thousand  dollars,  and  any  person,  other  than 
the  persons  excepted  in  this  provision,  who  uses  any  such  inter- 
state free  ticket,  free  pass  or  free  transportation,  shall  be  subject 
to  a  like  penalty."  This  penalty  is  not  to  be  enlarged  by  con- 
struction. Neither  the  letter  nor  the  spirit  of  the  act  makes  an 
outlaw  of  him  .who  violates  its  prohibition  by  either  giving  or 
accepting  gratuitous  interstate  carriage.  The  deceased  no  more 
forfeited  his  life,  limb  or  safety,  and  no  more  forfeited  his  right 
to  the  protection  accorded  by  the  local  law  to  a  passenger  in  his 
situation,  than  the  carrier  forfeited  its  right  of  property  in  the 
mail  car  upon  which  the  deceased  rode.  His  right  to  safe  carriage 
was  not  derived,  according  to  the  law  of  Utah,  from*  the  contract 
made  between  him  and  the  carrier,  and  therefore  was  not  deduced 
from  the  supposed  violation  of  the  Hepburn  Act.  It  arose  from 
the  fact  that  he  was  a  himian  being,  of  whose  safety  the  plaintiff 
in  error  had  undertaken  the  charge.  With  its  consent  he  had 
placed  his  life  in  its  keeping,  and  tBe  local  law  thereupon  imposed 
a  duty  upon  the  carrier,  irrespective  of  the  contract  of  carriage. 
The  Hepburn  Act  does  not  deprive  one  who  accepts  gratuitous 
carriage,  under  such  circumstances,  of  the  benefit  and  protection 
of  the  law  of  the  State  in  this  regard. 

It  results  that  the  judgment  under  review  must  be  affirmed, 
irrespective  of  the  question  whether  the  Hepburn  Act  forbids  the 
giving  of  free  interstate  transportation  to  the  employes  of  the 
Railway  Mail  Service  when  not  on  duty. 

Judgment  affirmed. 
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2.  Equality  of  Service. 
WIGHT  V.  UNITED  STATES. 

167  U.  S.  612  (1897;. 

Section  2  of  the  interstate  commerce  act  reads: 

"That  if  any  common  carrier  subject  to  the  provisions  of  this 

act  shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  draw- 

u^  ^:       hack  or  other  device,  charge,  demand,  collect  or  receive  from  any 

'^^r*^^      person  or  persons  a  greater  or  less  compensation  for  any  service 

^'f  1  •;.-  -ac:      '^'^dered,  or  to  be  rendered,  in  the  transportation  of  pasaenisers 

I i/xjw-w  ^^  property,  subject  to  the  provisions  of  this  act,  than  it  charges, 

+       'f  ^''      demands,  collects  or  receives  from  any  other  person  or  persons 

'  i    .r7''  *r5^      f^'  doing  for  him  or  them  a  like  and  contemporaneous  service  in 

••       ^  hn-      *^^  transportation  of  a  like  kind  of  traffic  under  substantially 

rf*  ->•  .-'f-lXf     .similar  circumstances  and  conditions,  such  common  carrier  shall 

""    ^^^o^-      ^  deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro^ 

•  -^T^a'fxS      hibited  and  declared  to  be  unlawful."    Act  of  February  4,  1887, 

-  * ":  "^^...g       c.  104,  24  Stat.  379. 

+  i' iS'jt  Section  10  of  the  act  as  amended  by  the  act  of  March  2,  1889, 

f  ^    J."     -j^      c.  382,  25  Stat.  865,  makes  the  violation  of  any  of  the  provisions 

"* /"  ^  ^*^rr^'£      of  the  act  a  misdemeanor  and  subject  to  punishment.    On  October 

"'^**  ^a  'i      8,  1894,  an  indictment  was  foimd  in  the  District  Court  of  the 

'         h  ix'^      United  States  for  the  Western  District  of  Pennsylvania,  charging 

;    ^  +  <  ni       *^®  defendant  with  a  violation  of  said  section  2.    The  trial  resulted 

'.  \.^.^:r  3      in  a  verdict  and  judgment  against  him,  to  reverse  which  this^^mt 

^*    ^  t  n'^      of  error  was  sued  out. 

"     L  J.  ^  /^ ^  f  III  their  brief  his  counsel  make  this  statement  of  facts: 

*^  ' "  -^oI/S  "The  undisputed  facts  proved  in  evidence  are  as  follows:  F.  H. 

^  '    '  Bruening  wasengaged,  during  the  year  1892,  in  the  business  of  a 

wholesale  dealer  in  beer  in  the  city  of  'Pittsburgh;  he  purchased 
"7  i_  t^.'*^:      ^^^  beer  in  Cincinnati  in  carload  lots,  from  the  Moerlein  Brewing 

Company  of  that  city;  Bruening's  place  of  business  was  situated 
on  the  track  of  the  Pittsburgh,  Cincinnati  and  St.  Louis  Railroad 
Company,  known  as  the  'Pan-handle,'  and  had  a  siding  connec- 
tion with  that  road,  so  that  Mr.  Bruening  could  ship  his  beer 
from  Cincinnati  over  the  Pan-handle  Railroad,  and  have  it  deliv- 
ered and  unloaded  directly  into  his  warehouse.  The  rate  by  the 
Pan-handle  Railroad  for  this  service  from  Cincinnati  to  the  ware- 
house was  fifteen  cents  per  hundred  pounds.    The  station  of  the 
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Baltimore  and  Ohio  Railroad  Company  in  Pittsburgh  was  at 
some  distance  from  Bruening's  warehouse,  and  there  was  no  track 
connection  between  the  Baltimore  and  Ohio  Railroad  and  the  ware- 
house, so  that  if  Bruening  shipped  his  beer  from  Cincinnati  by. 
the  Baltimore  and  Ohio  route  it  was  necessary  to  haul  it  in  wagons 
from  the  Baltimore  and  Ohio  station  to  the  warehouse.  The 
rate  charged  by  the  Baltimore  and  Ohio  route  between  Cincinnati 
and  Pittsburgh,  on  beer  in  carloads,  was  likewise  fifteen  cents 
per  hundred  pounds. 

''In  the  month  of  June,  1892,  agents  of  the  Baltimore  and 
Ohio  Railroad  Company,  subordinate  to  the  plaintiff  in  error, 
made  an  arrangement  with  Mr.  Bruening,  by  which  it  was  agreed 
that,  if  Bruening  would  ship  his  beer  via  the  Baltimore  and  Ohio 
route  from  Cincinnati  to  Pittsburgh,  the  railroad  company  would 
make  the  same  delivery  at  the  ooor  of  his  warehouse  that  was 
made  by  the  Pan-handle  Railroad;  that  is  to  say,  the  railroad 
company  would  haul  the. beer  from  its  station  to  Bruening's  ware- 
house without  extra  charge.  When,  afterward,  it  was  found 
that  the  cost  to  the  railroad  company  for  this  hauling  would  be 
three  and  one  half  cents  per  hundred  pounds,  Bruening  offered 
to  do  the  hauling  himself  for  that  price,  and  his  offer  was  accepted. 
This  arrangement  was  reported  to  the  plaintiff  in  error  by  his 
subordinates,  approved  by  him,  and  continued  in  effect  during 
the  months  of  June,  July,  August  and  September,  1892.  During 
these  months  Bruening  made  large  shipments  of  beer  in  carloads 
via  the  Baltimore  and  Ohio  route,  paid  the  charge  of  fifteen  cents 
per  hundred  pounds  on  delivery,  hauled  the  beer  from  the  station 
to  bis  warehouse,  and  at  the  end  of  each  month  presented  and 
collected  a  bill  for  three  and  one  half  cents  per  hundred  pounds 
for  the  hauling.  At  the  trial  there  was  no  question  made  of  the 
good  faith  of  the  arrangement  with  Bruening;  it  was  not  ques- 
tioned that  the  three  and  one  half  cents  was  the  fair  cost  of  the 
hauling;  :  that  the  sole  object  of  the  arrangement  was  to  make 
the  same  delivery  which  was  made  by  the  Pan-handle  Railroad, 
and  at  the  same  charge  of  fifteen  cents  per  hundred  pounds. 

"During  the  continuance  of  this  arrangement  with  Bruening, 
as  shown  in  the  evidence,  the  Kaufman  Brewing  Company  of 
Cincinnati  made  several  shipments  of  beer  in  carloads  by  the 
Baltimore  and  Ohio  route,  on  bills  of  lading  in  the  form  shown 
at  pages  73,  74  and  75  of  the  record.  Each  of  these  shipments 
was  consigned  to  the  'Kaufman  Brewing  Company,  care  of  or 
notify  Henry  Wolf,  Pittsburgh,  Pa.,  to  order  of  shipper,'  and 
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was  taken  at  the  fifth  class  rate  of  fifteen  cents  per  hundred  pounds, 
as  shown  on  the  face  of  the  bill.  Henry  Wolf  was  a  wholesale 
dealer  m  beer  in  Pittsbui^h^  whose  warehouse  was  near  the  station 
of  the  Baltimore  and  Ohio  Railroad  Company,  but  was  not  con* 
nected  by  track  with  any  railroad.  The  bills  of  lading  for  the 
Kaufman  Brewing  Company's  shipments  were  transmitted 
through  bank  with  draft  attached,  and  Mr.  Wolf  testified  that, 
after  he  received  notice  from  the  railroad  company  of  the  arrival 
of  each  shipment,  he  went  to  the  bank  and  paid  the  draft,  received 
the  bill  of  lading,  and,  on  presentmg  it  and  paying  fifteen  cents 
per  hundred  pounds,  received  the  beer,  which  he  hauled  to  his 
warehouse  at  his  own  expense." 

Mr,  Hugh  L.  Bond  for  plaintiff  in  error.    Mr.  John  K.  Cowen 
was  on  his  brief.  ' 
Mr.  Assistant  Attorney  Oenercd  Whitney  for  defendants  in  error. 

Mr.  Justice  Brewer,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Accepting  the  statement  of  facts  made  by  the  defendant  as 
correct  (and  there  is  nothing  in  the  statement  which  makes  to 
his  prejudice,  or  omitted  from  that  statement  which  would  be  to 
his  advantage),  we  are  of  opinion  that  the  verdict  and  judgment 
were  right,  and  must  be  sustained.  It  is  unnecessary  to  consider 
all  the  instructions  given  and  those  refused,  or  determine  whether 
in  those  given  there  may  or  may  not  be  some  language  open  to 
criticism.  In  its  general  charge  the  court  narrowed  the  case  to 
the  facts  which,  as  stated  by  counsel,  are  undisputed,  and  correctly 
stated  the  law  applicable  to  those  facts.  Indeed,  while  the  ques- 
tion of  guilt  or  innocence  was  submitted  to  the  jury  and  passed 
upon  by  them,  it  is  one  rather  of  law  than  of  fact,  and  if  the  court 
properly  stated  the  law  applicable  to  the  facts,  then  the  verdict 
was  right  and  ought  to  be  sustained.  With  reference  to  all  other 
matters  it  is  enough  to  say  that  our  attention  is  called  to  no  errors 
in  the  admission  of  testimony,  and  we  see  nothing  in  the  instruc- 
tions asked  and  given  or  asked  and  refused  which  could  injuriously 
affect  the  rights  of  the  defendant  or  limit  the  specific  interpreta- 
tion by  the  court  of  the  rules  of  law  applicable  to  those  facts. 
•  It  will  be  observed  that,  in  order  to  induce  Mr.  Bruening  to 
transfer  his  transportation  from  a  competing  road  to  its  own 
line,  the  Baltimore  and  Ohio  Railroad  Company,  through  the 
defendant,  in  the  first  place,  made  an  arrangement  by  which  for 
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fifteen  cents  per  hundredweight  it  would  bring  the  beer  from 
Cincinnati  and  deliver  it  at  his  warehouse;  that  afterwards  this 
arrangement  was  changed,  and  it  delivered  the  beer  to  Mr.  Brue- 
ning  at  its  depot,  and  allowed  him  three  and  one  half  cents  per 
hundred  for  carting  it  to  his  warehouse.  As  Mr.  Bruening  had 
the  benefit  of  a  siding  connection  vdth  the  competing  road;  and 
could  get  the  beer  delivered  over  that  road  at  his  warehouse  for 
fifteen  cents,  it  apparently  could  not  induce  him  to  transfer  his 
business  from  the  other  road  to  its  own  without  extending  to  him 
this  rebate.  During  all  this  time  it  was  carrying  beer  for  Mr. 
Wolf  from  the  same  place  of  shipment  (Cincinnati)  to  the  same 
depot  in  Pittsburgh,  and  charging  him  fifteen  cents  therefor. 
Mr.  Wolf  had  no  siding  connection  with  the  rival  road,  and, 
therefore,  had  to  pay  for  his  cartage  by  whichever  road  it  was 
carried.  His  warehouse  was  in  a  direct  line  140  yards  from  the 
depot,  while  Mr.  Bruening's  was  172  yards,  though  the  latter 
generally  carted  the  beer  by  a  longer  route,  on  account  of  the 
steepness  of  the  ascent.  Now,  it  is  contended  by  the  defendant 
that  it  was  necessary  for  the  Baltimore  and  Ohio  Company  to 
offer  this  inducement  to  Mr.  Bruening  in  order  to  get  his  business, 
and  not  necessary  to  make  the  like  offer  to  Mr.  Wolf,  because  he 
would  have  to  go  to  the  expense  of  carting  by  whichever  road 
he  transported;  that,  therefore,  the  traffic  was  not  "under  sub- 
stantially similar  circumstances  and  conditions"  within  the  terms 
of  section  2.  We  are  unable  to  concur  in  this  view.  Whatever 
the  Baltimore  and  Ohio  Company  might  lawfully  do  to  draw  busi- 
ness from  a  competing  line,  whatever  inducements  it  might  offer 
to  the  customers  of  that  competing  line  to  induce  them  to  change 
their  carrier,  is  not  a  question  involved  in  this  case.  The  wrong 
prohibited  by  the  section  is  a  discrimination  between  shippers. 
It  was  designed  to  compel  every  carrier  to  give  equal  rights  to 
aU  shippera  over  its  own  road^and  to  forbid  it  by  any  device  to 
enforce  higher  charges  against  .one  than  another.  Counsel  insist 
that  the  purpose  of  the  se; tion  was  not  to  prohibit  a  carrier  from 
rendering  more  service  to  one  shipper  than  to  another  for  the 
same  charge,  but  only  that  for  the  same  service  the  charge  should 
be  equal,  and  that  the  effect  of  this  arrangement  was  simply  the 
rendering  to  Mr.  Bruening  of  a  little  greater  service  for  the  fifteen 
cents  thafi  it  did  to  Mr.  Wolf.  They  say  that  the  section  con- 
tains no  prohibition  of  extra  service  or  extra  privileges  to  one 
shipper  over  that  rendered  to  another.  They  ask  whether  if  one 
shipper  has  a  siding  connection  with  the  road  of  a  carrier  it  cannot 
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run  the  cars  containing  such  shipper's  freight  on  to  that  siding 
and  thus  to  his  warehouse  at  the  same  rate  that  it  runs  cars  to 
its  own  depot;  and  there  delivers  goods  to  other  shippers  who 
are  not  so  fortunate  in  the  matter  of  sidings.  But  the  service 
performed  in  transporting  from  Cincinnati  to  the  depot  at  Pitts- 
burgh was  precisely  alike  for  each.  The  one  shipper  paid  fifteen 
cents  a  hundred;  the  other^  in  fact,  but  eleven  and  a  half  cents. 
It  is  true  he  formally  paid  fifteen  cents,  but  he  received  a  rebate 
of  three  and  a  half  cents,  and  regard  must  always  be  had  to  the 
substance  and  not  to  the  form.  Indeed,  the  section  itself  forbids 
the  carrier  "directly  or  indirectly  by  any  special  rate,  rebate, 
drawback  or  other  device"  to  charge,  demand,  collect  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation,  etc. 
And  section  6  of  the  act,  as  amended  in  1889,  throws  light  upon 
the  intent  of  the  statute,  for  it  requires  the  common  carrier  in 
publishing  schedules  to  "state  separately  the  terminal  charges, 
and  any  rules  or  regulations  which  in  any  wise  change,  affect  or 
determine  any  part  or  the  aggregate  of  such  aforesaid  rates  and 
fares  and  charges."  It  was  the  purpose  of  the  section  to  enforce 
equality  between  shippers,  and  it  prohibits  any  rebate  or  other 
device  by  which  two  shippers,  shipping  over  the  same  line,  the 
same  distance,  under  the  same  circumstances  of  carriage,  are 
compelled  to  pay  different  prices  therefor. 

It  may  be  that  the  phrase  "under  substantially  similar  circum- 
stances and  conditions,"  found  in  section  4  of  the  act,  and  where 
the  matter  of  the  long  and  short  haul  is  considered,  may  have  a 
broader  meaning  or  a  vnder  reach  than  the  same  phrase  found  in 
section  2.  It  will  be  time  enough  to  determine  that  question  when 
it  is  presented.  For  this  case  it  is  enough  to  hold,  that  that  phrase, 
as  found  in  section  2,  refers  to  the  matter  of  carriage,  and  does 
not  include  competition. 

We  see  no  error  in  the  record,  and  the  judgment  of  the  District 
Ck)urt  is 

Affirmed, 

Mr.  Justice  White  concurs  in  the  judgment. 


236  DUTIES  OF  CARRIERS  UNDER  THE  ACT 


INTERSTATE  COMMERCE  COMMISSION  v.  ALABAMA 

MIDLAND  RAILWAY  COMPANY. 

1G8  U.  S.  144  (1897). 

On  the  27th  day  of  June,  1892,  the  Board  of  Trade  of  Troy, 
Alabama,  filed  a  complaint  before  the  Interstate  Commerce 
Commission  at  Washington,  D.  C,  against  the  Alabama  Midland 
Railway  Company  and  the  Georgia  Central  Railroad  Company 
and  their  connections,  claiming  that  in  the  rates  charged  for 
transportation  of  property  by  the  railroad  companies  mentioned 
and  their  connecting  lines  there  was  a  discrimination  against  the 
town  of  Troy,  in  violation  of  the  terms  and  provisions  of  the 
Interstate  Commerce  Act  of  Congress  of  1887. 

The  general  ground  of  complaint  was,  tiiat  Troy  being  in  active 
competition  for  business  with  Montgomery,  the  defendant  lines 
of  railway  unjustly  discriminated  in  their  rates  against  the  former, 
and  gave  the  latter  an  undue  preference  or  advantage  in  respect 
to  certain  commodities  and  classes  of  traffic.  The  specific  charges 
insisted  on  at  the  hearing,  and  to  which  the  testimony  related, 
were: 

1.  That  the  Alabama  Midland  Railway  and  the  defendant 
roads  forming  lines  with  it  from  Baltimore,  New  York  and  the 
East  to  Troy  and  Montgomery  charged  and  collected  a  higher 
rate  of  shipments  of  class  goods  from  those  cities  to  Troy  than  on 
such  shipments  through  Troy  to  Montgomery;  the  latter  being 
the  longer  distance  point  by  fifty-two  miles. 

2.  That  the  Alabama  Midland  Railway  and  Georgia  Central 
Railroad  and  .their  connections  unjustly  discriminated  against 
Troy  and  in  favor  of  Montgomery  in  charging  and  collecting 
$3.22  per  ton  to  Troy  on  phosphate  rock  shipped  from  the  South 
Carolina  and  Florida  fields  and  only  $3.00  per  ton  on  such  ship- 
ments to  Montgomery,  the  longer  distance  point  by  both  of  said 
roads;  and  that  all  phosphate  rock  carried  from  said  fields  to 
Montgomery  over  the  road  of  the  Alabama  Midland  had  to  be 
hauled  through  Troy. 

3.  That  the  rates  on  cotton,  as  established  by  said  two  roads 
and  their  connections,  on  shipments  to  the  Atlantic  seaports, 
Brunswick,  Savannah  and  Charleston,  unjustly  discriminated 
against  Troy  and  in  favor  of  Montgomery,  in  that  the  rate  per 
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hundred  pounds  from  Troy  is  forty-seven  cents,  and  that  from 
Montgomery,  the  longer  distance  point,  is  only  forty  cents,  and 
that  such  shipments  from  Montgomery  over  the  road  of  the 
Alabama  Midland  had  to  pass  through  Troy. 

4.  That  on  shipments  for  export  from  Montgomery  and  other 
points,  ¥dthin  the  so  called  "jurisdiction"  of  the  Southern  Rail- 
way and  Steamship  Association  to  the  Atlantic  seaports,  Bruns- 
wick, Savannah,  Charleston,  West  Point  and  Norfolk,  a  lower 
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#4  provides  that  It  shall  be  unlawful  for  any 
00*   subject  to  the  provisions  of  this  aot  to 
charge  any  greater  compensation  in  the  aggregate 
for  the  tr::neportatlon  of  passengers  etc  for 
a  shorter  than  for  a  longer  distance  over  the  same 
line  in  the  same  direction  the  shortjfer  being  in- 
eluded  In  the  longer^ except  where  authorized  by 
ICC.  Rates  charged  to  Troy  and  to  Montgomery(wh 
Is  further  on  In  the  same  direction  from  Troy)were 
aikleged  to  be  discriminatory  wi  this  section  in 
as  much  as  charge  from  X  to  Troy  was  greater  than 
charge  to  Motttc*   a  further  disl5ence  from  X#  Defence 
that  at  Mcng  there  was  competition  so  that  the 
two  towns  were  not  under  similar  circumstances 
wh  mustjbe  true  in  order  to  convict  of  dlscriminat 
under  #(• 

Oomplilnt  of  ICC  for  violating  orders  Imposing  non- 
discriminatory rates  dismissed*   'under  similar 
ciroumstanoes*  of  #3  refers  to  matters  of  carriage 
and  Aoes  not  include  competition  ttm  rival  routes 
as  to  wh  the  fa^t  of  competition  1«  a  matter  wh 
may  legitimately  affect  rates  undor  #4*   It  may  be 
given  reasonable  donslder4tlon. 

any  greater  compensation  in  the  aggregate  for  services  rendered 
in  such  transportation  than  is  specified,  as  follows,  to  wit: 

1.  On  class  goods  shipped  from  Louisville,  Kentucky;  Saint 
Louis,  Missouri,  or  Cincinnati,  Ohio,  to  Troy  aforesaid,  no  higher 
rate  of  charge  than  is  now  charged  and  collected  on  such  ship- 
ments to  Columbus,  Greorgia,  and  Eufaula,  Alabama. 

2.  On  shipments  of  cotton  from  Troy  aforesaid  through  Mont- 
gomery, Alabama,  to  New  Orleans,  Louisiana,  no  higher  rate  of 
diarge  than  fifty  cents  per  hundred  pounds. 
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3.  On  shipments  of  cotton  from  Troy  aforesaid  for  export 
through  the  Atlantic  seaports,  to  wit,  Brunswick,  Savannah, 
Charleston,  West  Point  or  Norfolk,  no  higher  rate  of  charge  to 
these  ports  than  is  charged  and  collected  on  such  shipments  from 
Montgomery  aforesaid. 

4.  On  shipments  of  cotton  from  Troy  aforesaid  to  the  ports 
of  Brunswick,  Savannah  or  Charleston,  no  higher  rate  of  charge 
than  is  charged  and  collected  on  such  shipments  from  Mont- 
gomery aforesaid  through  Troy  to  said  ports. 

5.  On  shipments  of  class  goods  from  New  York,  Baltimore  or 
other  Northeastern  points  to  Troy  aforesaid,  no  higher  rate  of 
charge  than  is  charged  and  collected  on  such  shipments  through 
Troy  to  Montgomery  aforesaid. 

6.  On  shipments  of  phosphate  rock  from  South  Carolina  and 
Florida  fields  to  Troy  aforesaid,  no  higher  rate  of  charge  than  is 
charged  and  collected  on  such  shipments  through  Troy  to  Mont- 
gomery aforesaid. 

The  defendants  having  failed  to  heed  these  orders,  the  Com- 
mission thereupon  filed  this  bill  of  complaint  in  the  Circuit  Court 
of  the  United  States  for  the  Middle  District  of  Alabama,  in  equity, 
to  compel  obedience  to  the  same.  On  the  hearing  in  said  court 
the  bill  of  complaint  was  dismissed,  and  complainant,  the  Inter- 
state Commerce  Commission,  appealed  the  cause  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth  Judicial  Circuit,  at 
New  Orleans,  Louisiana.  And,  thereupon,  in  said  last-named 
court,  on  the  2d  day  of  June,  1896,  the  decree  of  the  said  Circuit 
Court  of  the  United  States  for  the  Middle  District  of  Alabama 
was  in  all  things  duly  affirmed;  and  from  this  judgment  and 
decree  the  appellant  appealed  to  this  court. 

Mr,  L.  A,  Shaver  and  Mr.  Assistant  Attorney  General  Whitney 
for  appellant. 

Mr.  George  F.  Edmunds,  on  behalf  of  the  appellant. 

Mr.  Edward  Baxter  for  appellees. 

Mr.  A.  A.  WHey  filed  a  brief  for  appellees  and  for  the  Savannah, 
Florida  and  Western  Railway  Company. 

Mr.  Justice  Shiras,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 


Whether  competition  between  lines  of  transportation  to  Mont- 
gomery, Eufaula  and  Columbus  justifies  the  giving  to  those  cities 
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a  preference  or  advantage  in  rates  over  Troy,  and,  if  so,  whether 
such  a  state  of  facts  justifies  a  departure  from  equality  of  rates 
without  authority  from  the  Interstate  Conunerce  Commission 
under  the  proviso  to  the  fourth  section  of  the  act,  are  questions 
of  construction  of  the  statute,  and  are  to  be  determined  before 
we  reach  the  question  of  fact  in  this  case. 

'  It  is  contended,  in  the  briefs  filed  on  behalf  of  the  Interstate 
Commission,  that  the  existence  of  rival  lines  of  transportation 
and,  consequently,  of  competition  for  the  traffic^^  are  not  facts 
to  be  considered  by  the  Commission,  or  by  the  courts,  when 
determining  whether  property  transported  over  the  same  line 
is  carried  under  "substantially  similar  circumstances  and  condi- 
tions," as  that  phrase  is  found  in  the  fourth  section  of  the  act. 

Such,  evidently,  was  not  the  construction  put  upon  this  pro- 
visioa  of  the  statute  by  the  Commission  itself  in  the  present  case; 
for  the  record  discloses  that  the  Commission  made  some  allow- 
ances for  the  alleged  disimilarity  of  circumstances  and  conditions, 
arising  out  of  competition  and  situation,  as  affecting  transporta- 
tion to  Montgomery  and  Troy  respectively,  and  that,  among  the 
errors  assigned,  is  one  complaining  that  the  court  erred  in  not 
holding  that  the  rates  prescribed  by  the  Commission  in  its  order 
made  due  allowance  for  such  dissimilarity. 

So,  too,  in  In  re  LouisviUe  &  NashviUe  Railroad,  1  Int.  C.  C. 
Bep.  31,  78,  in  discussing  the  long  and  short  haul  clause,  it  was 
said  by  the  Commission,  per  Judge  Cooley,  that  "it  is  impossible 
to  resist  the  conclusion  that  in  finally  rejecting  the  'long  and 
short  haul  clause'  of  the  House  bill,  which  prescribed  an  inflexible 
rule,  not  to  be  departed  from  in  any  case,  and  retaining  in  sub- 
stance the  fourth  section  as  it  had  passed  the  Senate,  both  houses 
understood  that  they  were  not  adopting  a  measure  of  strict 
prohibition  in  respect  to  charging  more  for  the  shorter  than  for 
the  longer  distance,  but  that  they  were,  instead,  leaving  the  door 
open  for  exceptions  in  certain  cases,  and,  among  others,  in  cases 
where  the  circumstances  and  conditions  of  the  traffic  were  affected 
by  the  element  of  competition,  and  where  exceptions  might  be  a 
necessity  if  the  competition  was  to  continue.  And  water  com- 
petition was  beyond  doubt  especially  in  view." 

It  is,  no  doubt,  true  that  in  a  later  case.  Railroad  Commission  of 
Georgia  v.  Clyde  Steamship  Co.,  5  Int.  C.  C.  Rep.  326,  the  Com- 
mission somewhat  modified  their  holding  in  the  Louisville  and 
NashviUe  Railroad  Company  case,  just  cited,  by  attempting  to 
restrict  the  competition,  that  it  is  allowable  to  consider,  to  the 
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cases  of  competition  with  water  carriers^  competition  with  foreign 
raih*oads,  competition  with  raikoad  lines  wholly  in  a  single  State; 
but  the  principle  that  competition  in  such  cases  is  to  be  con- 
sidered is  afiBrmed. 

That  competition  is  one  of  the  most  obvious  and  effective 
circumstances  that  make  the  conditions,  under  which  a  long  and 
short  haul  is  performed,  substantially  dissimUar,  and  as  such 
must  have  been  in  the  contemplation  of  Congress  in  the  passage 
of  the  act  to  regulate  conmierce,  has  been  held  by  many  of  the 
Circuit  Courts.  It  is  sufficient  to  cite  a  few  of  the  number: 
Ex  parte  Koehlerj  31  Fed.  Rep.  315;  Missouri  Pacific  Railway  v. 
Texas  <t  Pacifix^  Railn?ay,  31  Fed.  Rep.  862;  Interstate  Com.  Com. 
V.  Atchison,  Topeka  die.  Railroad,  50  Fed.  Rep.  295;  Same  v. 
New  Orleans  &  Texas  Pacific  Railroad,  56  Fed.  Rep.  925,  943; 
Behlmer  v.  LouisviUe  &  NashviUe  Railroad,  71  Fed.  Rep.  835; 
Int.  Com.  Com.  v.  Louisville  &  NashviUe  Railroad,  73  Fed.  Rep. 
409. 

In  construing  statutory  provisions,  forbidding  railway  com- 
panies from  giving  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favor  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatever, 
the  English  courts  have  held,  after  full  consideration,  that  com- 
petition between  rival  lines  is  a  fact  to  be  considered,  and  that  a 
preference  or  advantage  thence  arising  is  not  necessarily  undue  or 
unreasonable.  Denaby  Main  Colliery  Co.  v.  Manchester,  Sheffield 
&  Lincolnshire  Railway,  11  App.  Cas.  97;  Phipps  v.  London  & 
North  Western  Railway,  2  Q.  B.  D.  1892,  229. 

But  the  question  whether  competition  as  affecting  rates  is  an 
element  for  the  Commission  and  the  courts  to  consider  in  applying 
the  provisions  of  the  act  to  regulate  commerce,  is  not  an  open 
question  in  this  court. 

In  Interstate  Com.  Commission  v.  Baltimore  &  Ohio  Railroad, 
145  U.  S.  263,  it  was  said,  approving  observations  made  by  Jack- 
son, Circuit  Judge,  (43  Fed.  Rep.  37,)  that  the  act  to  regulate 
commerce  was  "not  designed  to  prevent  competition  between 
different  roads,  or  to  interfere  with  the  customary  arrangements 
made  by  railway  companies  for  reduced  fares  in  consideration  of 
increased  mileage,  where  such  reduction  did  not  operate  as  an 
unjust  discrimination  against  other  persons  travelling  over  the 
road.  In  other  words  it  was  not  intended  to  ignore  the  principle 
that  one  can  sell  at  wholesale  cheaper  than  at  retail;  that  it  is 
not  all  discriminations  or  preferences  that  fall  within  the  inhibi- 
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tion  of  the  statute,  only  such  as  are  unjust  or  unreasonable;" 
and,  acccurdingly,  it  was  held  that  the  issue  by  a  railway  company, 
engaged  in  interstate  commerce,  of  a  ''party-rate  ticket"  for  the 
transportation  of  ten  or  more  persons  from  a  place  situated  in 
one  State  or  Territory  to  a  place  situated  in  another  State  or 
Territory,  at  a  rate  less  than  that  charged  to  a  single  individual 
for  a  like  transportation  on  the  same  trip,  does  not  thereby  make 
"an  unjust  or  unreasonable  charge"  against  such  individual  within 
the  meaning  of  the  first  section  of  the  act  to  regulate  commerce; 
nor  make  ''an  unjust  discrimination"  against  him  within  the 
meaning  of  the  second  section;  nor  give  "an  undue  or  unreasonable 
preference  or  advantage"  to  the  purchasers  of  the  party-rate 
ticket  within  the  meaning  of  the  third  section. 

■  In  Texas  &  Pacific  Railway  v.  Interstate  Com,  Com,,  162  U.  S. 
197,  it  was  held  that  "in  passing  upon  questions  arising  under  the 
act,  the  tribunal  appointed  to  enforce  its  provisions,  whether  the 
Commission  or  the  courts,  is  empowered  to  fully  consider  all  the 
circumstances  and  conditions  that  reasonably  apply  to  the  situa- 
tion, and  that,  in  the  exercise  of  its  jurisdiction,  the  tribunal  may 
and  should  consider  the  legitimate  interests  as  well  of  the  carry- 
ing companies  as  of  the  traders  and  shippers,  and  in  considering 
whether  any  particular  locality  is  subjected  to  an  undue  prefer- 
ence or  disadvantage,  the  welfare  of  the  communities  occup3ring 
the  localities  where  the  goods  are  delivered  is  to  be  considered  as 
well  as  that  of  the  communities  which  are  in  the  locality  of  the 
place  of  shipment;  that  among  the  circumstances  and  conditions 
to  be  considered,  as  well  in  the  case  of  traffic  originating  in  foreign 
ports  as  in  the  case  of  traffic  originating  within  the  limits  of  the 
United  States,  competition  that  affects  rates  should  be  considered, 
and  in  deciding  whether  rates  and  charges,  made  at  a  low  rate  to 
secure  foreign* freights  which  would  otherwise  go  by  other  com- 
petitive routes,  are  or  are  not  undue  and  unjust,  the  fair  interests 
of  the  carrier  companies  and  the  welfare  of  the  community  which 
id  to  receive  and  consume  the  commodities  are  to  be  considered." 

To  prevent  misapprehension,  it  should  be  stated  that  the  con- 
clusion to  which  we  are  led  by  these  cases,  that,  in  applying  the 
provisions  of  the  third  and  fourth  sections  of  the  act,  which 
make  it  unlawful  for  common  carriers  to  jpaake  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  any  particular  person 
or  locality,  or  to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  passengers  or  of  like 
kind  of  property,  under  substantially  similar  circumstances  and 
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conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  direction,  competition  which  affects  rates  is  one 
of  the  matters  to  be  considered,  is  not  applicable  to  the  second 
section  of  the  act. 

As  we  have  shown  in  the  recent  case  of  Wight  v.  United  States j 
167  U.  S.  512,  the  purpose  of  the  second  section  is  to  enforce 
equality  between  shippers  over  the  same  line,  and  to  prohibit  any 
rebate  or  other  device  by  which  two  shippers,  shipping  over  the 
same  line,  the  same  distance,  under  the  same  circumstances  of 
carriage,  are  compelled  to  pay  different  prices  therefor;  and  we 
there  held  that  the  phrase  "under  substantiaUy  similar  circmn- 
stances^and  conditions,''  as  used  in  the  second  section,  refers  to 
the  matter  of  carriage,  and  does  not  include  competition  between 
rival  routes. 

This  view  is  not  open  to  the  criticism  that  different  meanings 
are  attributed  to  the  same  words  when  found  in  different  sections 
of  the  act;  for  what  we  hold  is  that,  as  the  purposes  of  the  several 
sections  are  different,  the  phrase  under  consideration  must  be  read, 
in  the  second  section,  as  restricted  to  the  case  of  shippers  over 
the  same  road,  thu3  leaving  no  room  for  the  operation  of  com- 
petition, but  that  in  the  other  sections,  which  cover  the  entire 
tract  of  interstate  and  foreign  commerce,  a  meaning  must  be 
given  to  the  phrase  wide  enough  to  include  all  the  facts  that 
I  have  a  legitimate  bearing  on  the  situation  —  among  which  we 
1  find  the  fact  of  competition  when  it  affects  rates. 
'  In  order  further  to  guard  against  any  misapprehension  of  the 
scope  of  our  decision  it  may  be  well  to  observe  that  we  do  not 
hold  that  the  mere  fact  of  competition,  no  matter  what  its  char- 
acter or  extent,  necessarily  relieves  the  carrier  from  the  restraints 
of  the  third  and  fourth  sections,  but  only  that  these  sections  are 
not  so  stringent  and  imperative  as  to  exclude  in  all  cases  the 
matter  of  competition  from  eonsideration  in  determining  the 
questions  of  ''undue  or  imreasonable  preference  or  advantage," 
or  what  are  ''substantially  similar  circumstances  and  conditions.'' 
The  competition  may  in  some  cases  be  such  as,  having  due  regard 
to  the  interests  of  the  public  and  of  the  carrier,  ought  justly  to 
have  effect  upon  the  rates,  and  in  such  cases  there  is  no  absolute 
rule  which  prevents  the  commission  or  the  courts  from  taking 
that  matter  into  consideration.  .  .  . 
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TRIER  V.  CHICAGO,  ST.  PAUL,  MINNEAPOLIS  & 
OMAHA  RAILWAY  COMPANY  ET  AL. 

30  L  C.  C.  352  (1914). 

Hans  Trier  for  complainant  in  person. 

Charles  C.  Walton  for  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company. 

Report  of  the  Commission. 


243*   Trier  v*   Chicago  St.Paul     30  ICC»352. 

Minn,  had  a  2^  fare*   For  thru  tickets  over  the 
Burlington  to  Minn  and  over  the  So*  Pao  to  X  in 
Minn*   the  plf  paid  more  than  wd  have  been  chcurged 
for  separate  tickets  over  Burlinrton  at   its  rate 
and  over  the  So. Pacific  at  the  rate  prescribed  for 
intrastate  commerce*  Plf  seeks  to  recover  the 
difference*  By  ICA  it  is  \inlawful  to  charge  a 
greater  amount  for  a  thru  rate  than  the  aggregrate 
of  the  iatermediate  rates  sublect  to  the  Drovisions 
of  this  act* 

J  for  df *   Fares  established  in  a  state  do  not  become 
subject  to  the  provisions  cf  the  act  to  regulate 
commerce  unti}  they  have  beea  adopted  as  their 
oim  by  carriers  (not  so  here  where  the  rates  charged 
plf  were  scheduled  for  the  trip  taken)  and  until  the 
fares  have  been  filed  with  ICC*  Otherrise  state 
cd'  r emulate  interstate  charges. 

passenger  fares  to  the  sc^le  required  by  xne  state  suiiuvc  ciou^^a 
for  local  or  for  interstate  transportation.  EflFective  November 
1,  1913,  by  tariffs  duly  filed  with  this  Commission,  fares  between 
points  on  the  Northern  Pacific  Railway  in  Minnesota  which  con- 
form to  the  state  statute  were  made  applicable  to  such  portions 
of  the  route  of  interstate  transportation  as  lie  wholly  within 
Minnesota.  These  fares  are  now  in  effect.  It  appears,  also,  that 
on  account  of  fares  charged  by  it  for  Minnesota  intrastate  journeys 
since  May  1,  1907,  so  far  as  such  fares  were  higher  than  were 
authorized  by  state  statute,  the  Northern  Pacific  Railway  Com- 
pany owes,  or  has  paid,  reparation  in  the  exact  amount  of  the 
difference  between  the  two  scales. 
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conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  direction,  competition  which  afifects  rates  is  one 
of  the  matters  to  be  considered,  is  not  applicable  to  the  second 
section  of  the  act. 

As  we  have  shown  in  the  recent  case  of  WiqhX  v.  United  StateSy 
167  U.  S.  512,  the  purpose  of  the  second  section  is  to  enforce 
equality  between  shippers  over  the  same  line,  and  to  prohibit  any 
rebate  or  other  device  by  which  two  8hipi)ers,  shipping  over  the 
same  line,  the  same  distance,  under  the  same  circumstances  of 
carriage,  are  compelled  to  pay  different  prices  therefor;  and  we 
there  held  that  the  phrase  "under  substantially  similar  circum- 
stances  .and  conditions,"  as  used  in  the  second  section,  r^us  to 
the  matter  of  carriage,  and  does  notincj^^«MpiW<Mtf  Wl^w^iJi 
rival  roiifA^  ■— — ip^^^^^^faafcw       •  '^     -  •  ^ 

;-.+    -r    voce- -I    Ot    8:!-95     t  iT     .80-Xe— .OC    9t. +?•-.- 

•  J  u  .^     -'  -^lii. 
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&.it"*lijn-'  i>-i^   (•:^^:--^-'    "•^■-^  -^-^   -■-■'  -'C-Xo';..e..C::   e  i-.- -v 

questions  of  "undue  or  unreasonable  preference  or  advantage," 
or  what  are  "substantially  similar  circumstances  and  conditions." 
The  competition  may  in  some  cases  be  such  as,  having  due  regard 
to  the  interests  of  the  public  and  of  the  carrier,  ought  justly  to 
have  eflFect  upon  the  rates,  and  in  such  cases  there  is  no  absolute 
rule  which  prevents  the  commission  or  the  courts  from  taking 
that  matter  into  consideration.  .  .  . 
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TRIER  t;.  CHICAGO>  ST.  PAUL,  MINNEAPOLIS  & 
OMAHA  RAILWAY  COMPANY  ET  AL. 

30  I.  C.  C.  352  (1914). 

Hans  Trier  for  complainant  in  person. 

Charles  C.  Walion  for  Chicago,  St.  Paul,  Minneapolis  A  Omaha 
Railway  Company. 

Report  of  the  Commission. 

Daniels,  Commissioner: 

*   •^.  '  This  is  a  passenger  fare  case.    It  involves  the  question:   To 

*-*  ":  what  extent  state-established  rate  scales  not  acquiesced  in  by  the 

-'"\  carriers  are  per  se  controlling  as  gauging  the  reasonableness  and 

w    •    '  justice  of  fares  for  an  interstate  journey  where  one  stretch  of  such 

journey  lies  wholly  within  the  state  that  has  prescribed  said  rate 

''-  -'.  scales.    The  complaint  arises  from  the  conditions  which  existed 

'     ':  '  in  the  state  of  Minnesota  from  May  1,  1907,  until  November  1, 

1913.    The  parties  agree  upon  the  facts  and  submit  for  our  deter- 

.  " ;  mination  the  questions  of  law. 

,    -  '    ,  By  law  in  Minnesota  the  maximum  fare  for  the  transportation 

J'^j^fj-'         of  adult  passengers  over  the  lines  of  the  Northern  Pacific  Railway 

*  '  between  points  wholly  within  that  state  has  been  2  6ents  per  mile 

7-   I  .  since  May  1,  1907.    The  Supreme  Court,  in  its  decision  of  the 

Minnesota  Rate  cases,  230  U.  S.,  352,  June  9,  1913,  held  that  the 

C    •  Northern  Pacific  Railway  Company  had  not  shown  that  this  rate 

.  -      *'         scale  was  confiscatory  so  far  as  the  company  was  concerned. 

•  .:    '  '.  Prior  to  that  decision  the  carrier  named  did  not  conform  its 

passenger  fares  to  the  sc/ile  required  by  the  state  statute  either 
for  local  or  for  interstate  transportation.  EflFective  November 
1,  1913,  by  tariffs  duly  filed  with  this  Commission,  fares  between 
points  on  the  Northern  Pacific  Railway  in  Minnesota  which  con- 
form to  the  state  statute  were  made  applicable  to  such  portions 
of  the  route  of  interstate  transportation  as  lie  wholly  within 
Minnesota.  These  fares  are  now  in  effect.  It  appears,  also,  that 
on  account  of  fares  charged  by  it  for  Minnesota  intrastate  journeys 
since  May  1,  1907,  so  far  as  such  fares  were  higher  than  were 
authorized  by  state  statute,  the  Northern  Pacific  Railway  Com- 
pany owes,  or  has  paid,  reparation  in  the  exact  amount  of  the 
difference  between  the  two  scales. 
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November  15,  1912,  complainant  bought  a  through  ticket  from 
Clinton,  Iowa,  to  Henning,  Minn.,  for  which  he  paid  the  regularly 
published  joint  fare  of  the  carriers  interested,  $11.50.  This  ticket 
entitled  him  to  transportation,  which  he  received,  over  the  line  of 
the  Chicago,  Burlington  &  Quincy  Railroad  from  Clinton,  Iowa, 
to  St.  Paul,  Minn.,  and  thence  over  the  line  of  the  Northern 
Pacific  Railway  to  destination  in  Minnesota.  At  that  time,  by 
tariff  duly  filed  with  this  Commission,  the  fare  of  the  Burlington 
road  from  Clinton  to  St.  Paul  was  $6.28,  and  the  fare  of  the 
Northern  Pacific  Railway  from  St.  Paul  to  Henning,  duly  filed 
with  this  Commission  as  applicable  to  interstate  transportation, 
was  $5.19.  The  joint  fare  charged  by  the  Burlington  and  North- 
ern Pacific  Companies,  therefore,  exceeded  by  3  cents  the  sum  of 
the  intermediate  fares  separately  established  by  them  as  appli- 
cable to  through  transportation. 

November  17,  1912,  complainant  traveled  from  Wadena,  Minn., 
to  Hudson,  Wis.,  and  paid  the  regularly  published  and  filed  joint 
fare,  $5.64,  for  the  through  transportation.  The  route  of  travel 
was  over  the  line  of  the  Northern  Pacific  Railway  from  Wadena, 
Minn.,  to  St.  Paul,  and  thence  over  the  line  of  the  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  to  Hudson.  At  that  time 
the  fare  of  the  Northern  Pacific  Railway  from  Wadena  to  St. 
Paul,  duly  filed  with  this  Commission  and  applicable  to  interstate 
transportation,  was  $4.74,  and  the  fare  of  the  Omaha  Railway 
from  St.  Paul  to  Hudson  was  60  cents.  The  charge  for  this  latter 
through  transportation,  therefore,  was  30  cents  in  excess  of  the 
intermediate  fares  subject  to  the  provisions  of  the  act  to  regulate 
commerce. 

The  slight  differences  pointed  out  above  between  the  aggregates 
of  the  intermediate  fares  and  the  through  fares  are  not,  however, 
the  particular  matters  of  which  complaint  is  made.  It  is  averred 
that  the  legal  passenger  fare  of  the  Northern  Pacific  Railway 
from  St.  Paul  to  Henning  was  in  November,  1912,  and  still  is, 
$3.56;  and  that  the  legal  passenger  fare  via  the  same  carrier 
from  Wadena  to  St.  Paul  was  at  that  time,  and  still  is,  $3.18.  It 
is  alleged  that  the  charges  made  by  the  defendants  for  through 
transportation  were  unreasonable  and  unjust  in  and  to  the  extent 
that  they  exceeded  the  aggregates  of  these  passenger  fares  estab- 
lished by  law  within  the  state  of  Minnesota,  between  St.  Paul 
and  Henning  and  between  Wadena  and  St.  Paul,  and  the  inter- 
state charges  between  Clinton  and  St.  Paul  and  between  St.  Paul 
and  Hudson.    Upon  these  all^ations  complainant  demands  rep- 
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aration  iii  the  sum  of  $3.52,  $1.66  of  which  is  attributable  to 
excess  in  fare  to  Henning  and  $1.86  to  excess  in  fare  to  Hudson. 
It  is  to  be  noted  that  these  averments  are  not  allegations  of  fact, 
but  are  conclusions  of  law  made  by  the  complainants;  they  are 
not  citations  of  regularly  published  tariff  rates  subject  to  the 
provisions  of  the  act  to  regulate  commerce;  and  it  is  upon  these 
conclusions  alone  that  the  complaint  rests.  From  the  record, 
we  are  required  to  gauge  the  reasonableness  and  justice  of  the 
joint  interstate  rates  for  the  through  transportation  here  in  issue 
solely  from  the  facts  above  recited. 

Without  attempting  to  analyze  the  decision  of  the  Supreme 
Court  cited  above,  it  is  sufficient  to  say  that  it  does  not  specifically 
find  that  the  maximum  passenger  fare  of  2  cents  per  mile  is 
reasonable  or  unreasonable  between  points  in  Minnesota  on  the 
Northern  Pacific  Railway.    That  decision  held,  in  the  cases  of  the 
Northern  Pacific  and  Great  Northern  companies,  "that  the  proof 
is  insufficient  to  justify  the  finding  that  the  rates  were  confisca- 
tory   *    *    *."    For  this  reason  the  court  dismissed  the  bill 
of  the  Northern  Pacific  Railway  Company  without  prejudice. 
Neither  that  decision  nor  the  statute  of  Minnesota  established 
any  fare  for  interstate  transportation;    nor  was  the  nepessary 
effect  of  that  decision  or  of  the  state  statute  to  establish  any  di- 
vision, portion,  or  basing  fare  applicable  to  interstate  transporta- 
tion between  points  beyond  the  state  of  Minnesota  and  points 
within  that  state.     Neither  the  Minnesota  statute  nor  the  deci-^ 
sion  of  the  Supreme  Court  established  in  accordance  with  the  \ 
terms  of  section  6  of  the  act  to  regulate  commerce  the  fare  of  2  ) 
cents  per  mile  as  the  maximum  lawful  fare  for  travel  in  an  inter-  I 
state  journey  on  the  stretch  thereof  which  lay  within  Minnesota;   \ 
and,  therefore,  that  2-cent-per-mile  fare  is  not  involved  under    \ 
section  4  of  the  act.    That  section  has  these  specific  terms:  / 

"That  it  shall  be  unlawful  for  any  common  carrier,  subject  to 
the  provisions  of  this  act  *  *  ♦  to  charge  any  greater  com- 
pensation as  a  through  rate  than  the  aggregate  of  the  intermediate 
rates  subject  to  the  jjrovisiona  of  this  adJ^ 

Fares  established  by  the  law  of  a  state  do  not  become  subject 
to  the  provisions  of  the  act  to  regulate  commerce  until  they  have 
been  adopted  as  their  own  and  as  applicable  to  interstate  trans- 
portation by  the  carriers,  and  until  said  fares  have  been  filed  with 
this  Commission,  as  applicable  to  interstate  transportation,  in 
accordance  with  the  requirements  of  section  6  of  the  act;  or  until 
such  fares  have  been  lawfully  imposed  upon  the  carrier  as  applica- 
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ble  to  interstate  transportation  and  duly  filed  with  this  Commis- 
sion.   This  must  be  so,  as  otherwise  each  state  could  by  its  loc€kl 
legislative  enactment  at  once  vary  the  charges  applicable  to 
interstate  transportation  without  notice  to  this  Commission  and 
.  thus  practically  nullify  section  6  of  the  act.    The  Commission, 
>  while  it  should  give  due  and  proper  weight  to  the  determina* 
'  tions  of  state  legislatures  and  commissions,  can  not  be  con- 
trolled in  its  judgment  upon  the  reasonableness  of  interstate  rates 
I  and  fares  by  the  independent  action  of  a  state  legislature  or  a 
'  tribunal  not  federal.    Otherwise  it  would  seem  necessarily  to 
follow  that  in  case  a  state  legislature  should,  establish  a  minimum 
fare  per  mile  for  intrastate  passenger  journeys  at  a  rate  in  excess 
of  the  previous  average  rate  per  mile  for  interstate  journeys, 
a  higher  aggregate  charge  for  said  interstate  journeys  would 
immediately  become  operative.    In  this  fashion  any  substantial 
control  over  interstate  passenger  rates  would  practically  be  with- 
drawn from  this  Commission.    Cf .  Savannah  Bureau  of  Freight  v. 
C.  &  S.  R.  Ry.  Co.,  7  I.  C.  C,  601,  611. 


INTERSTATE  COMMERCE  COMMISSION  v.  BALTI- 
MORE AND  OHIO  RAILROAD  COMPANY. 

145  U.  S.  263  (1802).^ 

The  Interstate  Commerce  Commission  found  that  "party- 
tickets"  issued  by  the  Baltimore  &  Ohio  Railroad,  i.  e.,  tickets 
to  parties  of  ten  or  more  at  a  reduced  rate  for  each  than  that 
charged  to  siqgle  pa^seng^rs  between  the  same  points,'  constituted 
an  unjust  disi?rimination  and  ordered  the  ^ilroad  to  cea^  t^JT 
issuances.  Upon  the  railroad's  refusal  to  obejl  the  brder  the 
Commission  brought  a  bill  in  the  Circuit  Court  for  the  Southern 
District  of  Ohio  for  enforcement  of  its  rule.  Upon  hearing  before 
the  Circuit  Court  upon  pleadings  and  proofs  the  bills  was  dis- 
missed. 43  Fed.  Rep.  37.  From  this  decree  the  Interstate  Com- 
merce Commission  appealed  to  this  Court. 

*  The  facts  have  been  briefly  restated.  —  Ed. 
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.   Mr,  Samuel  SheUabarger  and  Mr.  Alfred  G.  Saffard  (with  whom 
were  Mr,  Attorney  General  and  Mr.  J.  M.  Wilson  on  the  brief)  for 
appellant. 
Mr.  John  K.  Cowen  and  Mr.  Hugh  L.  Bond,  Jr.,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Prior  to  the  enactment  of  the  act  of  February  4,  1887,  to  regu- 
late commerce,  commonly  known  as  the  Interstate  Commerce 
Act,  24  Stat.  379,  c.  104,  railway  traffic  in  this  country  was  regu- 
lated  by  the  principles  of  the  common  law  applicable  to  common 
carriers,  which  demanded  little  more  than  that  they  should  carry 
for  all  persons  who  applied,  in  the  order  in  which  the  goods 
were  delivered  at  the  particular  station,  and  that  their  charges 
for  transportation  should  be  reasonable.  It  was  even  doubted 
whether  they  were  bound  to  make  the  same  charge  to  all  persons 
for  the  same  service;  Fitchburg  Railroad  Co.  v.  Gage,  12  Gray, 
393;  Baxendale  v.  Eastern  Counties  Railway  Co.,  4  C.  B.  (N.  S.) 
63;  Great  Western  Railway  Co.  v.  SvUon,  L.  R.  4  H.  L.  226,  237; 
Ex  parte  Benson,  18  South  Car.  38;  Johnson  v.  Pensacola  Railway 
Co.,  16  Florida,  623;  though  the  weight  of  authority  in  this  coun- 
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ICC  V.  B.&   0.    145  U.S.363,        "^^ 

*  i}^  ^^^   *^®  enforpement  of  the  rule  of  the  ICC 
to  dieslet  from  the  dfis  practice  of  issuing  at 
lee a  than  the  regular  rates  for  the  same  number  of 
single  tickets, tickets  for  ten  persons  in  a  party. 
Held  Ho  diecriBiination,but  merely  sale  of.  services 
at  wholesale.  "In  order  to  constitute  an  unjst 
disorimatlon  under  #2  the  carrier  must  charge 
or  receive  from  one  person  a  greater  compensation 
th?n  from  another^or  sectire  the  same  indiretly 
out  however  done  it  must  be  for  a  "like  and 

contemroraneous  service  ..under  substantially 
similar  eirAiw «+»««*«• 

paiticularTocaiity  or  commumty,  or  ot  some  local  trade  or  commer- 
cial comiection,  or  for  the  destruction  or  crippling  of  some  rival 
or  hostile  line. 

The  principal  objects  of  the  Interstate  Commerce  Act  were 
to  secure  just  and  reasonable  charges  for  transportation;  to 
prohibit  unjust  discriminations  in  the  rendition  of  like  services 
under  similar  circumstances  and  conditions;  to  prevent  undue 
or  unreasonable  preferences  to  persons,  corporations  or  locali- 
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ties;  to  inhibit  greater  compensation  for  a  shorter  than  for  a 
longer  distance  over  the  same  line;  and  to  abolish  combinations 
for  the  pooling  of  freights.  It  was  not  designed,  however,  to 
prevent  competition  between  different  roads,  or  to  interfere  with 
the  customary  arrangements  made  by  railway  companies  for 
reduced  fares  in  consideration  of  increased  mileage,  where  such 
reduction  did  not  operate  as  an  unjust  discrimination  against 
other  persons  travelling  over  the  road.  In  other  words,  it  was 
not  intended  to  ignore  the  principle  that  one  can  sell  at  wholesale 
cheaper  than  at  retail.  It  is  not  all  discriminations  or  preferences 
that  fall  within  the  inhibition  of  the  statute;  only  such  as  are  un- 
just or  imreasonable.  For  instance,  it  would  be  obviously  unjust 
to  charge  A  a  greater  sum  than  B  for  a  single  trip  from  Washington 
to  Pittsburg;  but  if  A  agrees  not  oiily  to  go  but  to  return  by  the 
same  route,  it  is  no  injustice  to  B  to  permit  him  to  do  so  for  a 
reduced  fare,  since  the  services  are  not  alike,  nor  the  circumstances 
and  conditions  substantially  similar,  as  required  by  section  2  to 
make  an  unjust  discrimination.  Indeed,  the  possibility  of  just 
discriminations  and  reasonable  preferences  is  recognized  by  these 
sections,  in  declaring  what  shall  be  deemed  unjust.  We  agree, 
however,  with  the  plaintiff  in  its  contention  that  a  charge  may 
be  perfectly  reasonable  under  section  1,  and  yet  may  create  an 
unjust  discrimination  or  an  unreasonable  preference  under  sec- 
tions 2  and  3.  As  was  said  by  Mr.  Justice  Blackburn  in  Great 
Western  Railway  Co.  v.  SvlUm,  L.  R.  4  H.  L.  226,  239:  "When  it 
is  sought  to  show  that  the  charge  is  extortionate  as  being  con- 
trary to  the  statutable  obligation  to  charge  equally,  it  is  imma- 
terial whether  the  charge  is  reasonable  or  not;  it  is  enough  to 
show  that  the  company  carried  for  some  other  person  or  class  of 
persons  at  a  lower  charge  during  the  period  throughout  which  the 
party  complaining  was  charged  more  under  the  like  circumstances.'* 
The  question  involved  in  this  case  is,  whether  the  principle 
above  stated  as  applicable  to  two  individuals  applies  to  the  pur- 
chase of  a  single  ticket  covering  the  transportation  of  ten  or 
more  persons  from  one  place  to  another.  These  are  technically 
known  as  party-rate  tickets,  and  are  issued  principally  to  theatri- 
cal and  operatic  companies  for  the  transportation  of  their  troupes. 
Such  ticket  is  clearly  neither  a  "mileage"  nor  an  "excursion" 
ticket  within  the  exception  of  section  22;  and  upon  the  testimony 
in  this  case  it  may  be  doubtful  whether  it  falls  within  the  defini- 
tion of  "commutation  tickets,"  as  those  words  are  commonly 
understood  among  railway  officials.    The  words  "commutation 
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ticket"  seem  to  have  no  definite  meaning.  They  are  defined  by 
Webster  (edition  of  1891)  as  "a  ticket,  as  for  transportation, 
which  is  the  evidence  of  a  contract  for  service  at  a  reduced  rate." 
If  this  definition  be  applicable  here,  then  it  is  clear  that  it  would 
include  a  party-rate  ticket.  In  the  language  of  the  railway,  how- 
ever, they  are  principally,  if  not  wholly,  used  to  designate  tickets 
for  transportation  during  a  limited  time  between  neighboring 
towns  or  cities  and  suburban  towns.  The  party-rate  ticket  upon 
the  defendant's  road  is  a  single  ticket  issued  to  a  party  of  ten  or 
more,  at  a  fixed  rate  of  two  cents  per  mile,  or  a  discount  of  one- 
third  from  the  regular  passenger  rate.  The  reduction  is  not  made 
by.  way  of  a  secret  rebate  or  drawback,  but  the  rates  are  scheduled, 
posted  and  open  to  the  public  at  large. 

But,  assuming  the  weight  of  evidence  in  this  case  to  be  that 
the  party-rate, ticket  is  not  a  "commutation  ticket,"  as  that  word 
was  commonly  understood  at  the  time  of  the  passage  of  the  act, 
but  is  a  distinct  class  by  itself,  it  does  not  necessarily  follow  that 
such  tickets  are  unlawful.  The  unlawfulness  defined  by  sections 
2  and  3  consists  either  in  an  "unjust  discrimination"  or  an  "undue 
or  unreasonable  preference  or  advantage,"  and  the  object  of 
section  22  was  to  settle  beyond  all  4pubt  that  the  discrimination 
in  favor  of  certain  persons  therein  named  should  not  be  deemed 
unjust.  It  does  not  follow,  however,  that  there  may  not  be  other 
classes  of  persons  in  whose  favor  a  discrimination  may  be  made 
without  such  discrimination  being  unjust.  In  other  words,  this 
section  is  rather  illustrative  than  exclusive.  Indeed,  many,  if 
not  all,  the  excepted  classes  named  in  section  22  are  those  which, 
in  the  absence  of  this  section,  would  not  necessarily  be  held  the 
subjects  of  an  unjust  discrimination,  if  more  favorably  terms 
were  extended  to  them  than  to  ordinary  passengers.  Such,  for 
instance,  are  property  of  the  United  States,  state  or  municipal 
governments;  destitute  and  homeless  persons  transported  free  of 
charge  by  charitable  societies;  indigent  persons  transported  at 
the  expense  of  municipal  governments;  inmates  of  soldiers'  homes, 
etc.,  and  ministers  of  religion,  in  favor  of  whom  a  reduction  of 
rates  had  been  made  for  many  years  before  the  passage  of  the  act. 
It  may  even  admit  of  serious  doubt  whether,  if  the  mileage,  excur- 
sion or  commutation  tickets  had  not  been  mentioned  at  all  in  this 
section,  they  would  have  fallen  within  the  prohibition  of  sections 
2  and  3.  In  other  words,  whether  the  allowance  of  a  reduced  rate 
to  persons  agreeing  to  travel  one  thousand  miles,  or  to  go  and 
return  by  the  same  road,  is  a  "like  and  contemporaneous  service 
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under  substantially  similar  conditions  and  circumstances"  as  is 
rendered  to  a  person  who  travels  upon  an  ordinary  single-trip 
ticket.  If  it  be  so,  then,  under  state  laws  forbidding  unjust  dis- 
criminations, every  such  ticket  issued  between  points  within  the 
same  State  must  be  illegal.  In  view  of  the  fact,  however,  that 
every  railway  company  issues  such  tickets;  that  there  is  no  re- 
ported case,  state  or  federal,  wherein  their  illegality  has  been 
questioned;  that  there  is  no  such  case  in  England;  and  that  the 
practice  is  universally  acquiesced  in  by  the  public,  it  would  seem 
that  the  issuing  of  such  tickets  should  not  be  held  an  unjust 
discrimination  or  an  imreasonable  preference  to  the  persons 
travelling  upon  them. 

But  whether  these  party-rate  tickets  are  commutation  tickets 
proper,  as  known  to  railway  officials  or  not,  they  are  obviously 
within  the  commuting  principle.  As  stated  in  the  opinion  of 
Judge  Sage  in  the  court  below:  "The  diflFerence  between  commuta- 
tion and  party-rate  tickets  is,  that  commutation  tickets  are  issued 
to  induce  people  to  travel  more  frequently,  and  party-rate  tickets 
are  issued  to  induce  more  people  to  travel.  There  is,  however, 
no  difference  in  principle  between  them,  the  object  in  both  cases 
being  to  increase  travel  wij^hout  unjust  discrimination,  and  to 
secure  patronage  that  would  not  otherwise  be  secured," 

The  testimony  indicates  that  for  many  years  before  the  passage 
of  the  act  it  was  customary  for  railroads  to  issue  tickets  at  re- 
duced rates  to  passengers  making  frequent  trips,  trips  for  long 
distances,  and  trips  in  parties  of  ten  or  more,  lower  than  the 
regular  single  fare  charged  between  the  same  points;  and  such 
lower  rates  were  imiversally  made  at  the  date  of  the  passage  of 
the  act«  As  stated  in  the  answer,  to  meet  the  needs  of  the  com- 
mercial traveller  the  thousand-mile  ticket  was  issued;  to  meet 
the  needs  of  the  suburban  resident  or  frequent  traveller,  several 
forms  of  tickets  were  issued.  For  example,  monthly  or  quarterly 
tickets,  good  for  any  number  of  trips  within  the  specified  time; 
and  ten,  twenty-five  or  fifty-trip  tickets,  good  for  a  specified 
number  of  trips  by  one  person,  or  for  one  trip  by  a  specified  niun- 
ber  of  persons;  to  accommodate  parties  of  ten  or  more,  a  single 
ticket,  one  way  or  round  trip,  for  the  whole  party,  was  made  up 
by  the  agent  on  a  skeleton  form  furnished  for  that  purpose;  to 
accommodate  excursionists  travelling  in  parties  too  large  to  use  a 
single  ticket,  special  individual  tickets  were  issued  to  each  per- 
son. Tickets  good  for  a  specified  number  of  trips  were  also  issued 
between  cities  where  travel  was  frequent.    In  short,  it  was  an 
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established  principle  of  the  business,  that  whenever  the  amount 
of  travel  more  than  made  up  to  the  carrier  for  the  reduction  of  the 
charge  per  capita,  then  such  reduction  was  reasonable  and  just 
in  the  interests  both  of  the  carrier  and  of  the  public.  Although 
the  fact  that  railroads  had  long  been  in  the  habit  of  issuing  these 
tickets  would  be  by  no  means  conclusive  evidence  that  they  were 
legal,  since  the  main  purpose  of  the  act  was  to  put  an  end  to  cer- 
tain abuses  which  had  crept  into  the  management  of  railroads^ 
yet  Congress  may  be  presumed  to  have  had  those  practices  in  view, 
and  not  to  have  designed  to  interfere  with  them,  except  so  far  as 
they  were  unreasonable  in  themselves  or  unjust  to  others.  These 
tickets  then  being  within  the  commutation  principle  of  allowing 
reduced  rates  in  consideration  of  increased  mileage,  the  real  ques- 
tion is,  whether  this  operates  as  an  undue  or  unreasonable  prefer- 
ence or  advantage  to  this  particular  description  of  traffic,  or  an 
unjust  discrimination  against  others.  If,  for  example,  a  railway 
makes  to  the  public  generally  a  certain  rate  of  freight,  and  to  a 
particular  individual  residing  in  the  same  town  a  reduced  rate  for 
the  same  class  of  goods,  this  may  operate  as  an  undue  preference, 
since  it  enables  the  favored  party  to  sell  his  goods  at  a  lower  price 
than  his  competitors,  and  may  even  enable  him  to  obtain  a  com- 
plete monopoly  of  that  business.  Even  if  the  same  reduced  rate 
be  allowed  to  every  ope  doing  the  same  amount  of  business,  such 
discrimination  may,  if  carried  too  far,  operate  unjustly  upon  the 
smaller  dealers  engaged  in  the  same  business,  and  enable  the 
larger  <mes  to  drive  them  out  of  the  market. 

The  same  result,  however,  does  not  follow  from  the  sale  of  a 
ticket  for  a  number  of  passengers  at  a  less  rate  than  for  a  single 
passenger;  it  does  not  operate  to  the  prejudice  of  the  single  pas- 
senger, who  cannot  be  said  to  be  injured  by  the  fact  that  another 
is  able  in  a  particular  instance  to  travel  at  a  less  rate  than  he.  If 
it  operates  injuriously  toward  any  one  it  is  the  rival  road,  which 
has  not  adopted  corresponding  rates;  but,  as  before  observed,  it 
was  not  the  design  of  the  act  to  stilSe  competition,  nor  is  there  any 
legal  injustice  in  one  person  procuring  a  particular  service  cheaper 
than  another.  If  it  be  lawful  to  issue  these  tickets,  then  the  Pitts- 
burg, Chicago  and  St.  Louis  Railway  Company  has  the  same 
right  to  issue  them  that  the  defendant  has,  and  may  compete  with 
it  for  the  same  traffic;  but  it  is  unsound  to  argue  that  it  is  unlaw- 
ful to  issue  them  because  it  has  not  seen  fit  to  do  so.  Certainly 
its  construction  of  the  law  is  not  binding  upon  this  court.  The 
evidence  shows  that  the  amount  of  business  done  by  means  of 
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these  party-rate  tickets  is  very  large;  that  theatrical  and  operatic 
companies  base  their  calculation  of  profits  to  a  certain  extent 
upon  th^  reduced  rates  allowed  by  railroads;  and  that  the  attend- 
ance at  conventions,  political  and  religious,  social  and  scientific, 
is,  in  a  great  measure,  determined  by  the  ability  of  the  delegates 
to  go  and  come  at  a  reduced  charge.  If  these  tickets  were  with* 
drawn,  the  defendant  road  would  lose  a  large  amount  of  travel, 
and  the  single-trip  passenger  would  gain  absolutely  nothing.  If 
a  case  were  presented  where  a  railroad  refused  an  application  for 
a  party-rate  ticket  upon  the  ground  that  it  was  not  intended  for 
the  use  of  the  general  public,  but  solely  for  theatrical  troupes,  there 
would  be  much  greater  reason  for  holding  that  the  latter  were 
favored  with  an  undue  preference  or  advantage. 

In  order  to  constitute  an  unjust  discrimination  under  section 
2,  the  carrier  must  charge  or  receive  directly  from  one  person 
a  greater  or  less  compensation  than  from  another,  or  must  accom- 
plish the  same  thing  indirectly  by  means  of  a  special  rate,  rebate 
or  other  device;  but  in  either  case  it  must  be  for  a  "like  and  con- 
temporaneous service  in  the  transportation  of  a  like  kind  of  traffic, 
Vunder  substantially  similar  circumstances  and  conditions."  To 
bring  the  present  case  within  the  words  of  this  section,  we  must 
assume  that  the  transportation  of  ten  persons  on  a  single  ticket  is 
substantially  identical  with  the  transportation  of  one,  and,  in  view 
of  the  universally  accepted  fact  that  a  man  may  buy,  contract, 
or  manufacture  on  a  large  scale  cheaper  proportionately  than 
upon  a  small  scale,  this  is  impossible. 

In  this  connection  we  quote  with  approval  from  the  opinion 
of  Judge  Jackson  in  the  court  below:  "To  come  within  the  inhibi- 
tion of  said  sections,  the  differences  must  be  made  under  like 
conditions;  that  is,  there  must  be  contemporaneous  service  in 
the  transportation  of  like  kinds  of  traffic  under  substantially  the 
same  circumstances  and  conditions.  In  respect  to  passenger  traf- 
fic, the  positions  of  the  respective  persons,  or  classes,  between 
whom  differences  in  charges  are  made,  must  be  compared  with 
each  other,  and  there  must  be  found  to  exist  substantial  identity 
of  situation  and  of  service,  accompanied  by  irregularity  and  par- 
tiality resulting  in  undue  advantage  to  one,  or  undue  disadvantage 
to  the  other,  in  order  to  constitute  unjust  discrimination." 

The  English  Traffic  Act  of  1854  contains  a  clause  similar  to 
section  3  of  the  Interstate  Commerce  Act,  that  "no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or  ad- 
vantage to  or  in  favor  of  any  particular  person  or  company,  or 
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any  particular  description  of  traffic,  in  any  respect  whatsoever, 
nor  shall  any  such  company  subject  any  particular  person  or  com- 
pany, or  any  particular  description  of  traffic,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect  whatsoever." 

In  Hazier  v.  Caledonian  Railway^  17  Sess.  Cas.  (2d  Series)  302, 
(8.  C.  1  Nev.  &  Macn.  Railway  Cases,  27,)  complaint  was  made 
by  one  who  had  frequent  occasion  to  travel,  that  passengers 
.  from  an  intermediate  station  between  Glasgow  and  Edinburgh 
were  charged  much  greater  rates  to  those  places  than  were  charged 
to  other  through  passengers  between  these  termini;  but  the 
Scotch  Court  of  Session  held  that  the  petitioner  had  not  shown 
any  title  or  interest  to  maintain  the  proceeding;  his  only  com- 
plaint being  that  he  did  not  choose  that  parties  travelling  from 
Edinburgh  to  Glasgow  should  enjoy  the  benefit  of  a  cheaper  rate 
of  travel  than  he  himself  could  enjoy.  "It  provides,"  said  the 
court,  "for  giving  undue  preference  to  parties  pari  passu  in  the 
matter,  but  you  must  bring  them  into  competition  in  order  to  give 
them  an  interest  to  complain."  This  is  in  substance  holding  that 
the  allowance  of  a  reduced  through  rate  worked  no  injustice  to 
passengers  living  on  the  line  of  the  road,  who  were  obliged  to  pay 
at  a  greater  rate.  So  in  Jones  v.  Eastern  Counties  Railway,  3  C.  B. 
(N.  S.)  718,  the  court  refused  an  injunction  to  compel  a  railway 
company  to  issue  season  tickets  between  Colchester  and  London 
upon  the  same  terms  as  they  issued  them  between  Harwich  and 
London,  upon  the  mere  suggestion  that  the  granting  the  latter, 
the  distance  being  considerably  greater,  at  a  much  lower  rate 
than  the  former,  was  an  undue  and  unreasonable  preference  of 
the  inhabitants  of  Harwich  over  those  of  Colchester.  Upon  the 
other  hand,  in  Ransome  v.  Eastern  Counties  Railway,  1  C.  B. 
(N.  S.)  437,  where  it  was  manifest  that  a  railway  company  charged 
Ipswich  merchants,  who  sent  from  thence  coal  which  had  come 
thither  by  sea,  a  higher  rate  for  the  carriage  of  their  coal  than  they 
charged  Peterboro'  merchants,  who  had  made  arrangements  with 
them  to  carry  large  quantities  over  their  lines,  and  that  the  sums 
charged  the  Peterboro'  merchants  were  fixed  so  as  to  enable  them 
to  compete  with  the  Ipswich  merchants,  the  court  granted  an 
injunction,  upon  the  ground  of  an  undue  preference  to  the  Peter- 
boro'  merchants,  the  object  of  the  discrimination  being  to  benefit 
the  one  dealer  at  the  expense  of  the  other,  by  depriving  the  latter 
of  the  natural  advantages  of  his  position.  In  Oxlade  v.  North" 
eastern  Railway,  1  C.  B.  (N.  S.)  454,  a  railway  company  was  held 
justified  in  carrying*  goods  for  one  person  for  a  less  rate  than  that 
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at  which  they  carried  the  same  description  of  goods  for  another, 
if  there  be  circumstances  which  render  the  cost  of  carrying  the 
goods  for  the  former  less  than  the  cost  of  carrying  them  for  the 
latter,  but  that  a  desire  to  introduce  northern  coke  into  a  certain 
district  was  not  a  legitimate  ground  for  making  special  agreements 
with  different  merchants  for  the  carriage  of  coal  and  coke  at  a  rate 
lower  than  the  ordinary  charge,  there  being  nothing  to  show  that 
the  pecuniary  interests  of  the  company  were  affected;  and  that 
this  was  an  undue  preference. 

In  short,  the  substance  of  all  these  decisions  is  that  railway 
companies  are  only  bound  to  give  the  same  terms  to  all  persons 
alike  under  the  same  conditions  and  circumstances,  and  that 
any  fact  which  produces  an  inequality  of  condition  and  a  change 
of  circumstances  justifies  an  inequality  of  charge.  These  traffic 
acts  do  not  appear  to  be  as  comprehensive  as  our  own,  and  may 
justify  contracts  which  with  us  would  be  obnoxious  to  the  long 
and  short  haul  clause  of  the  act,  or  would  be  open  to  the  charge 
of  unjust  discrimination.  But  so  far  as  relates  to  the  question  of 
''undue  preference,"  it  may  be  presumed  that  Congress,  in  adopt- 
ing the  language  of  the  English  act,  had  in  mind  the  constructions 
given  to  these  words  by  the  English  courts,  and  intended  to  incor- 
porate them  into  the  statute.    McDonald  v.  Havey,  110  U.  S.  619. 

There  is  nothing  in  the  objection  that  party-rate  tickets  afford 
facilities  for  speculation  and  that  they  would  be  used  by  ticket 
brokers  or  "scalpers"  for  the  purpose  of  evading  the  law.  The 
party-rate  ticket,  as  it  appears  in  this  case,  is  a  single  ticket  cover- 
ing the  transportation  of  ten  or  more  persons,  and  would  be  much 
less  available  in  the  hands  of  a  ticket  broker  than  an  ordinary 
single  ticket,  since  it  could  only  be  disposed  of  to  a  person  who 
would  be  willing  to  pay  two-thirds  of  the  regular  fare  for  that 
number  of  people.  It  is  possible  to  conceive  that  party-rate 
tickets  may,  by  a  reduction  of  the  number  for  whom  they  may 
be  issued,  be  made  the  pretext  for  evading  the  law,  and  for  the 
purpose  of  cutting  rates,  but  should  such  be  the  case,  the  courts 
would  have  no  difficulty  in  discovering  the  purpose  for  which  they 
were  issued,  and  applying  the  proper  remedy. 

Upon  the  whole,  we  are  of  the  opinion  that  party-rate  tickets, 
as  used  by  the  defendant,  are  not  open  to  the  objections  found  by 
the  Interstate  Commerce  Commission,  and  are  not  in  violation 
of  the  act  to  regulate  commerce,  and  the  decree  of  the  court 
below  is,  therefore. 

Affirmed, 
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UNITED  STATES  v.  ERIE  R.  CO.  (two  cases). 
United  States  District  Court,  S.  D.  New  York. 

213  Fed.  Rep.  391  (1914). 

Suits  by  the  United  States  against  the  Erie  Railroad  Company. 
Suit  No.  1  was  instituted  by  the  United  States  against  the  railroad 
company  to  restrain  it  from  issumg  passes  to  agents  of  transat- 
lantic steamship  lines,  and  suit  No.  2  to  restrain  it  from  issuing 
passes  to  the  agent  of  the  Great  Eastern  Railway  of  England.  On 
final  hearing.    Decree  for  defendant. 

John  C.  Knox,  Asst.  U.  S.  Atty.,  of  New  York  City. 
George  F.  BroimeU,  of  New  York  City,  for  defendant. 

Hough,  Distrid  Judge,  From  a  date  prior  to  1887,  and  con* 
tinnnnalv  ffJT^fq.thfr^  tlTOfrttb^  Erie  Railroad  has  been  in  the.  hahit 

U.S.   V  Exl€  RR.      855. 

Aotion  to  rastrain  the  df  from  ieeuing  paesee 
to  trajaalantic  •teamboat  line  agents  and  to  agente 
of  EngllBli  RR  wh  in  Englaad  iseuee  passes  to  the  df . 
The  ICA  Borbids  free  passes,  except  that  that  shall 
not  prohibit  the  interohagge  •f^raases^by  RR^eS?^ 
or  other  carriers  (Hpburn  ActJVfitMlJt^ti^thl*^®  ^^• 
provisions  of  this  act  (1910) J It  is  alleged  that 
the  atesjaboat  Co  and  English  RR  not  being  eubiect 
to  act  the  df  cannot  exchange  passes  with  them. 
J  for  df.  Statute  is  to  be  construed  with  taference 
to  the  object  intended  and  the  words  here  were 
not  used  as  terma  of  art,and/*(^^/^yacarriera  wh 
aoes  not  mean  the  some  as  cc.  subject  to  act  as 
expressed  with  regard  to  the  T^ermission  given  tel 
Co*  to  exchange:  passes. 

tlie  ocean  carriers  nor  tue  ureat  iitasteru  xxtuiwa^  ui  iuu^ic^uka  to 
subject  to  said  act,  although  all  are  common  carriers,  within  the 
ordinary  meaning  of  those  words. 

Section  22  of  the  Interstate  Commerce  Law  has  from  the  pas- 
sage of  the  first  statute  in  1887  contained  these  words: 

''Nothing  in  this  act  shall  be  construed  ...  to  prevent  the 
principal  officers  of  any  railroad  company  or  companies  from  ex- 
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changing  passes  or  tickets  with  other  raihroad  companies  for  their 
officers  and  employes," 

Since  the  Hepburn  Act  of  1906  the  first  section  of  the  Inter- 
state Commerce  Law  has  contained  these  words: 

"No  common  carrier  subject  to  the  provisions  of  this  act,  shall, 
after  January  1,  1907,  directly  or  indirectly  issue  or  give  any 
interstate  free  ticket,  free  pass  or  free  transportation  for  passen- 
gers: .  .  .  Provided,  that  this  provision  shall  not  be  construed 
to  prohibit  the  interchange  of  passes  for  th^  officers,  agents, 
and  employ^  of  common  carriers,  and  their  families;  nor  to  pro- 
hibit any  common  carrier  from  carrying  passengers  free  with  the 
object  of  providing  relief  in  cases  of  general  epidemic,  pestilence, 
or  other  calamitous  visitation." 

The  amendment  of  1910  inserted  the  following  words  (next  after 
those  above  quoted) : 

''And  provided  further  that  this  provision  shall  not  be  construed 
to  prohibit  the  privilege  of  passes  or  franks,  or  the  exchange 
thereof  with  each  other,  for  the  officers,  agents,  employ^,  and 
their  families  of  such  telegraph,  telephone  and  cable  lines,  and  the 
officers,  agents,  employ^  and  their  families  of  other  conmion 
carriers  subject  to  the  provisions  of  this  act." 

The  proviso  of  1910  is  evidently  intended  to  cover  the  case 
of  employ^  of  cable,  telegraph,  and  telephone  lines,  which  were 
in  that  year  brought  within  the  purview  of  the  Interstate  Com- 
merce Law,  but  I  am  quite  unable  to  see  any  reason  for  the  rest 
of  said  proviso. 

The  object  of  these  actions  is  to  enjoin  the  defendant  from 
continuing  the  long-«tanding  practice  above  outlined  because  the 
conmion  carriers  or  railroads  referred  to  in  the  quoted  sections  of 
the  law  must  be  held  to  mean,  not  common  carriers  and  railroads 
generally,  but  ''conmion  carriers  subject  to  the  provisions  of  this 
act."  These  suits  were  laid  before  the  Commerce  Court  and  were 
dismissed  without  prejudice  because  the  court  was  divided  in 
opinion.  Shortly  after  the  passage  of  the  Hepburn  Act,  this 
question  came  before  the  Interstate  Commerce  Commission 
(Petition  of  Frank  Parmelee  Co.,  2  Interst.  Com.  Com'n  R.  39), 
and  it  was  there  plainly  held  that  no  interchange  of  passes  would 
be  permitted  between  ordinary  common  carriers  or  •  common 
carriers  at  common  law  and  "common  carriers  subject  to  the 
provisions  of  this  act."  The  position  of  the  Commission  is  in  sub- 
stance that  the  general  prohibition  of  the  Hepburn  Act  is  only 
modified  by  the  proviso  to  the  extent  of  "making  a  special  excei>- 
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tion  of  the  giving  of  passes  by  way  of  interchange  to  the  employ^ 
of  any  other  common  carrier  subject  to  the  act/'  This  seems  to 
me  assertion  rather  than  reasoning,  but  there  is  really  very  little 
more  to  say  about  it.  To  decide  this  matter  as  one  of  law  is  making 
bricks  without  straw,  for  every  one  admits  that  the  object  of  the 
court  must  be  to  carry  out  the  intent  of  the  Legislature;  yet, 
if  by  ''intent"  is  meant  conscious  purpose,  it  is,  I  think,  a 
safe  presumption  that  Congress  never  considered  the  point  here 
involved. 

In  the  absence  of  any  real  intent,  it  is  the  habit  of  courts  to 
endeavor  to  ascertain  whether,  from  the  language  used,  an  im- 
puted intent  can  be  spelled  out.  Appl3dng  this  method,  it  is  a 
fair  query  to  ask  whether  the  context  indicates  throughout  the  act 
that  "common  carriers"  is  to  be  sjmonymous  with  "common  car- 
riers subject  to  the  provisions  of  this  act."  As  amended  to  date, 
I  find  the  following  instances  of  the  use  of  the  phrase  "common 
carriers"  in  illustrative  positions:  In  section  1  there  is  a 
proviso: 

"That  nothing  in  this  act  shall  be  construed  to  prevent  tele- 
phone, telegraph  and  cable  companies  from  entering  into  con- 
tracts with  common  carriers  for  the  exchange  of  services." 

Here  "common  carriers"  must  refer  to  common  carriers  gen- 
erally, for  otherwise  telegraph  and  telephone  companies  might 
find  themselves  hampered  in  extending  their  business  with  con- 
cerns entirely  unconnected  with  interstate  commerce. 

The  penal  provision  which  is  a  part  of  the  anti-pass  l^;islation 
begins  with  the  expression: 

"Any  common  carrier  violating  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc. 

Here  the  phrase  evidently  rfefers  only  to  carriers  subject  "to 
the  provisions  of  this  act." 

The  provisions  of  section  1  relating  to  private  sidings  and 
lateral  branch  lines  declare  that,  "if  any  common  carrier  shall 
fail  to  install  and  operate  any  such  switch,"  the  Commission  shall 
investigate  the  matter,  and  make  an  order  "directing  the  common 
carrier  to  comply  with  the  provisions  of  this  section."  Here 
evidently  the  phrase  can  refer  only  to  carriers  "subject  to  the 
provisions  of  this  act." 

Section  3,  relating  to  interchange  of  traffic,  does  not  consistently 
use  the  phrase  "carrier  subject  to  the  provisions  of  this  act"; 
yet  I  think  it  plain  that,  in  every  instance  where  the  phrase  "car- 
rier" is  used,  it  means  "carrier  subject  to  the  provisions  of  this 
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act."  Section  5  (the  anti-pooling  provision)  prohibits  combina- 
tions "with  any  other  common  carrier  or  carriers,"  which  phrase  I 
think  is  plainly  intended  to  cover  any  and  all  carriers,  whether  the 
same  be  subject  to  the  provisions  of  the  Interstate  Commerce 
Law  or  not.  Section  6  (relating  to  published  tariffs)  does  not 
always  use  the  phrase  "conmion  carrier  subject  to  the  provisions 
of  this  act/'  but  in  my  judgment  it  can  only  mean  such  carrier, 
as  may  be  seen  from  the  context.  This  is  especially  noticeable  in 
the  subsection  relating  to  the  expedition  of  military  traffic  in  time 
of  war,  which  declares  that  '' carriers  shall  adopt  every  means 
within  their  control  to  facihtate  and  expedite  the  military  traffic." 
This  can  only  refer  to  "carriers  subject  to  the  provisions  of  this 
act."  Section  13,  which  gives  to  "any  common  carrier"  the 
right  to  complain  of  the  acts  or  omissions  of  "any  common 
carrier  subject  to  the  provisions  of  this  act,"  specifically  puts  the 
two  classes  of  carriers  in  contradistinction.  In  section  15  it  is 
provided  as  proper  for  a  common  carrier  to  give  information  "to 
another  carrier  or  its  duly  authorized  agent  for  the  purpose  of  ad- 
justing mutual  traffic  accounts  in  the  ordinary  course  of  business 
of  such  carriers."  The  phrase  "another  carrier"  must  mean  in 
many  instances  a  carrier  not  subject  to  the  provisions  of  this  act. 
The  reparation  section  (No.  16)  provides  that  the  Commission 
may  make  an  order  "directing  the  carrier  to  pay  to  the  complain- 
ant the  sum  to  which  he  is  entitled."  This,  of  course,  can  only 
refer  to  a  "carrier  subject  to  the  provisions  of  this  act,"  and  the 
same  may  be  said  of  the  subsequent  portions  of  the  same  section 
relating  to  the  duty  of  carriers  to  comply  with  the  Commission's 
order,  the  penalty  upon  a  carrier  for  neglecting  to  obey  an  order, 
and  the  right  of  the  Commission  to  apply  for  a  court  decree 
enforcing  an  order. 

The  so-called  Carmack  amendment  to  section  20  nowhere 
employs  the  phrase  "carrier  subject  to  the  provisions  of  this  act"; 
yet  every  carrier  affected  is  in  a  certain  sense  within  the  provisions 
of  the  act.  The  language  of  this  amendment,  however,  does  not 
seem  to  me  enlightening,  because  it  is  really  new  and  different 
l^;islation  not  germane  to  the  general  purposes  of  the  statute. 

The  foregoing  examination  of  the  act  satisfies  me  that  no  attempt 
has  been  made  to  give  to  the  phrases  "common  carrier"  and  "com- 
mon carrier  subject  to  the  provisions  of  this  act"  an  identical 
meaning,  and  all  arguments  based  on  such  identity  fail. 

It  is  another  admitted  canon  of  interpretation  that  the  statute 
is  to  be  construed  with  reference  to  the  object  intended  to  be  ac- 
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complished.  The  Interstate  Commerce  Law  is  clearly  a  remedial 
act  and  is  to  be  benevolently  interpreted,  but  it  can  hardly  be 
said  that  it  has  been  the  intention  of  even  its  most  affectionate 
supporters  to  bring  all  the  business  or  all  the  operations  of  the 
''carriers,  subject  to  the  provisions  of  this  act/'  within  the  com- 
pulsion of  the  statute.  So  far  as  many  heads  of  l^islation  are 
concerned,  it  is  historically  known  that  only  a  small  proportion 
of  our  legislators  have  been  willing  to  extend  the  power  of  Congress 
over  interstate  commerce  to  its  limit.  It  has  hitherto  been 
deemed  sufficient  to  legislate  over  a  limited  field  only;  and  I  find 
it  impossible  to  perceive,  either  in  the  language  of  the  act,  the 
history  of  its  preparation,  or  the  literature  which  has  grown  up 
around  it,  any  clear  intent  to  upset  the  settled  habit,  not  only  of 
this  defendant,  but  all  American  carriers,  of  seeking  or  encouraging 
business  in  foreign  fields,  or  fields  not  within  the  power  of  Con- 
gress, by  methods  which  are  still  permissible  within  the  congres- 
sional field  of  regulation.  Admittedly  the  Erie  Railroad  can  ex- 
change passes  with  the  New  York  Central,  and  why  it  is  obnoxious 
to  the  object  of  the  Interstate  Commerce  Law  for  the  Erie  to  do 
the  same  thing  with  foreign  carriers  who  are  in  business  relations 
with  it  is  more  than  I  can  see. 

Indeed,  the  "object"  of  a  statute  rarely  means  more  than  a 
supposed  governmental  poUcy,  and  it  has  been  said  that  such 
pohcy  is  too  unstable  a  ground  upon  which  to  rest  the  judgment 
of  the  court  in  the  interpretation  of  statutes.  Hodden  v.  Collecior, 
5  WaU.  107,  18  L.  Ed.  518. 

The  argument  of  inconvenience  is  easy  to  advance,  but  very 
misleading.  In  doubtful  cases  it  is  true  that  a  statutory,  con- 
struction occasioning  great  inconvenience  or  productive  of  ine- 
quality and  injustice  is  not  to  be  preferred  if  another  and  more 
reasonable  construction  can  be  found.  KnawUon  v.  Moore,  178 
U.  S.  41,  20  Sup.  Ct.  747,  44  L.  Ed.  969.  It  is  vigorously  urged 
here  as  matter  of  notoriety  that  there  are  already  municipalities 
in  this  country  which  are  in  a  sense  common  carriers  in  that  (in 
New  York  and  Boston)  they  maintain  ferries  for  hire,  and  also 
that  the  United  States  itself  is  reputed  to  own  a  railway  common 
carrier  in  the  Canal  Zone,  and  is  about  to  construct  and  operate 
a  similar  common  carrier  in  Alaska.  On  these  facts  the  argument 
is  based  that  every  offical  of  the  United  States  from  the  highest 
to  the  lowest,  and  all  the  officers  or  employ^  of  New  York  and 
Boston,  may  be  favored  with  passes  to  the  great  detriment  of  the 
public.    The  jumping  of  such  intellectual  fences  as  these  may  be 
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left  until  we  come  to  them.    To  my  mind  the  argument  only  shows 
how  fallacious  is  reasoning  ab  inconvenienti. 

To  sum  this  matter  up,  it  is  plain  that  the  contention  of  the 
government  is  not  to  be  found  in  the  letter  of  the  statute,  nor  is  it 
discoverable  in  the  spirit  thereof,  because  there  is  no  evidence 
of  actual  intent  on  the  part  of  the  L^islature,  because,  viewing 
the  whole  act,  the  phrase  "common  carrier"  is  not  and  was  not 
intended  to  be  synonymous  with  the  phrase  "common  carrier 
subject  to  the  provisions  of  this  act,"  and  because  there  is  no 
reason  shown  why  Congress  should  be  thought  to  have  given  the 
privilege  of  exchanging  passes  with  one  kind  of  common  carrier 
and  not  with  another,  when  such  exchanges  are  made  and  always 
have  been  made  with  all  common  carriers  for  the  same  reasons, 
viz.,  a  desire  to  curry  favor  with  persons  having  business  to  place. 

If  these  well-known  reasons  no  longer  meet  approval,  if  mutual 
backscratching  has  become  sinful,  the  remedy  is  another  statute, 
not  stretching  the  present  one. 

Bills  dismissed. 


NEW.YORK,  NEW  HAVEN  AND  HARTFORD  RAIL- 
ROAD COMPANY  V,  INTERSTATE  COMMERCE 

COMMISSION. 

INTERSTATE  COMMERCE  COMMISSION  v.  CHESA- 
PEAKE AND  OHIO  RAILWAY  COMPANY. 

200  U.  S.  361  (1906). 

The  facts  are  stated  in  the  opinion. 

Mr,  John  TT.  Daniel,  with  whom  Mr.  Fred  Harper  was  on  the 
brief,  for  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany, appellant  in  No.  24  and  appellee  in  No.  27. 

Mr,  John  W,  Griggs  also  for  New  York,  New  Haven  and  Hart- 
ford Railroad  Company. 

Mr,  Randolph  Harrison,  with  whom  Mr,  A.  R,  Long  was  on 
the  brief,  for  the  Chesapeake  and  Ohio  Railway  Company,  appellee 
in  No.  27. 

Mr,  Assistant  Attorney  General  McReynolds,  with  whom  Mr. 
WiUiam  A,  Day  was  on  the  brief,  for  the  Interstate  Commerce 
Conunission,  appellee  in  No.  24  and  appellant  in  No.  27. 
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Mr.  Justice  White  delivered  the  opinion  of  the  court. 

Following  an  inquiry  begun  in  consequence  of  a  complaint  to 
it  made,  the  Interstate  Commerce  Commission,  through  the 
Attorney  General  of  the  United  States,  filed  under  the  act  to 
further  regulate  commerce  (32  Stat.  847),  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Virginia,  this 
proceeding  against  the  Chesapeake  and  Ohio  Railway  Company, 
a  Virginia  corporation,  and  the  New  York,  New  Haven  and 
Hartford  Railroad  Company,  a  corporation  of  the  State  of  Connec- 
ticut. In  this  opinion  we  shall  hereafter  respectively  speak  of  the 
parties  as  the  Commission,  the  Chesapeake  and  Ohio,  and  the 
New  Haven.  The  petition  averred  that  the  Chesapeake  and 
Ohio  was  engaged  in  the  carriage  of  coal  as  interstate  traffic  be- 
tween the  Kanawha  district  of  West  Virginia  and  Newport  News, 
Virginia,  for  delivery  thence  to  the  New  Haven  in  Connecticut, 
and  charged  that  the  traffic  was  being  moved  at  less  than  the  pub- 
lished rates,  and  in  such  a  way  as  to  produce  a  discrimination 
in  favor  of  the  New  Haven  road  and  against  others,  all  in  violation 
of  the  act  to  regulate  commerce  and  the  amendments  thereto. 
Specifying  the  grounds  of  the  complaint,  it  was  alleged  that  in 
the  spring  of  1903  the  Chesapeake  and  Ohio  made  a  verbal  agree- 
ment with  the  New  Haven  to  sell  to  that  road  sixty  thousand 
tons  of  coal,  to  be  carried  from  the  Kanawha  district  to  Newi>ort 
News,  and  thence  by  water  to  Connecticut,  for  delivery  to  the 
buyer  at  $2.75  per  ton,  and  that  a  considerable  portion  had  already 
been  delivered  and  the  remainder  was  in  process  of  delivery.  It 
was  averred  that  the  price  of  the  coal  at  the  mines  where  the 
Chesapeake  and  Ohio  bought  it  and  the  cost  of  fransportation 
from  Newport  News  to  Connecticut  would  aggregate  $2.47  per 
ton,  thus  leaving  to  the  Chesapeake  and  Ohio  only  about  twenty- 
eight  cents  a  ton  for  carrying  the  coal  from  the  Kanawha  dis- 
trict to  Newport  News,  whilst  the  published  tariff  for  like  carriage 
from  the  same  district  was  $1.45  per  ton. 

Referring  to  the  developments  before  the  Commission,  and 
annexing  as  part  thereof  the  testimony  taken  on  such  hearing 
and  the  documents  connected  therewith,  the  petition  further  al- 
leged that  the  Chesapeake  and  Ohio  asserted  that,  although  the 
total  price  which  it  received  for  the  coal  covered  by  the  verbal 
agreement  was  less  than  the  total  outlay  in  delivering  the  coal, 
including  its  published  rates,  such  fact  did  not  amount  to  a 
departure  from  the  published  rates,  and  was  not  a  discrimination 
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for  two  reasons:  First.  Because  if  such  difference  existed,  it 
was  a  loss  suffered  by  the  Chesapeake  and  Ohio,  not  from  taking 
less  than  its  published  rates,  but  because  it  had  received  less  as 
purchaser  than  the  coal  had  cost.  Second.  That  even  if  it  had 
not  the  lawful  right  thus  to  impute  the  payment  of  the  price  of  the 
coal,  the  Chesapeake  and  Ohio  had,  in  fact,  received  much  more 
for  the  coal  than  the  price  in  money  agreed  on,  because,  at  the 
time  the  verbal  agreement  to  sell  was  made  the  New  Haven  had 
a  claim  exceeding  one  hundred  thousand  dollars  against  the 
Chesapeake  and  Ohio,  arising  from  a  previous  written  contract 
to  deliver  coal,  which  was  to  be  extinguished  by  the  completion 
of  the  delivery  of  the  coal,  and  this  caused  that  price  largely  to 
exceed  the  cost  of  the  coal  to  the  Chesapeake  and  Ohio,  including 
its  published  rates.  Averring  that  the  prior  contract  was  in  itself 
void  because  it  also  embodied  an  agreement  to  take  less  than  the 
published  rates  and  was  discriminating,  it  was  charged  that  the 
New  Haven  had  entered  into  both  agreements  with  the  Chesapeake 
and  Ohio,  knowing  that  they  were  in  violation  of  the  Interstate 
Conmxerce  Law.  The  prayer  was  that  the  Chesapeake  and  Ohio 
and  the  New  Haven  be  made  parties;  that  both  roads  be  enjoined, 
the  one  from  further  executing  the  verbal  agreement  to  deliver 
coal  and  the  other  from  seeking  to  enforce  it;  that  the  Chesapeake 
and  Ohio  be  enjoined  from  "accepting  or  receiving  any  rebate, 
concession  or  discrimination  in  respect  of  the  transportation  of 
any  property  in  interstate  or  foreign  commerce  carried  by  it," 
and  be,  moreover,  enjoined  from  ''doing  anything  whatever, 
whereby  coal  or  any  other  property  shall,  by  any  device  whatever, 
be  transported  ...  at  a  less  rate  than  named  in  the  tariffs  pub- 
lished and  filed  by  such  carrier,  as  is  required  by  the  act  to  regu- 
late commerce  and  acts  amendatory  thereof  or  supplementary 
thereto,  or  whereby  any  other  advantage  may  be  given  or  dis- 
crimination practiced."  And  that  the  New  Haven  road  "be 
enjoined  and  restrained  from  accepting  or  receiving  any  rebate, 
concession  or  discrimination  in  respect  of  the  transportation  of 
any  property  in  interstate  or  foreign  commerce  carried  by  it." 

A  preliminary  restraining  order  was  issued  conforming  to  the 
prayer  of  the  petition.  The  Chesapeake  and  Ohio  by  its  answer 
admitted  that  it  had  made,  in  the  spring  of  1903,  a  verbal  agree- 
ment with  the  New  Haven  road  for  about  sixty  thousand  tons 
of  Kanawha  coal  for  the  price  alleged  in  the  petition,  to  be  trans- 
ported by  it  to  Newport  News,  and  thence  delivered  by  ocean 
transportation  to  the  New  Haven  in  Connecticut.    It  was  ad- 
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mitted  that  the  purchase  price  agreed  to  be  paid  was  less  than  the 
^market  price  of  the  coal  plus  the  published  rates,  and  the'  cost  of 
transportation  and  delivery  from  Newport  News  to  Connecticut, 
but  it  was  averred  that  this  was  only  apparently  the  case,  because 
the  contract  to  sell  included  the  discharge  of  a  debt  of  about  one  | 
hundred  thousand  dollars,  arising  from  the  previous  written  | 
contract  to  which  the  petition  referred.  The  validity  of  both  the 
previous  written  contract  and  the  later  verbal  agreement  was 
averred.  The  right  of  the  Chesapeake  and  Ohio  to  buy  and  sell 
coal,  and  to  impute  any  loss  on  the  sale  of  the  coal  to  itself  as  dealer 
instead  of  to  itself  as  a  carrier,  was  averred.  Both  the  original 
contract  and  the  one  of  1903  were  averred  to  have  been  made  in 
good  faith,  not  with  any  intention  to  avoid  the  published  rates, 
and  it  was  charged  that  at  about  the  time  the  original  contract 
was  made  arrangements  had  been  made  by  the  railroad  for  a  rate 
of  transportation  from  Newport  News  to  Connecticut  which  would 
have  caused  the  contract  price  to  be  adequate  to  pay  the  market 
price  of  the  coal  and  all  other  charges,  including  the  published 
rates,  but  that,  subsequently  thereto,  the  persons  with  whom  this 
contract  for  transportation  was  made  had  violated  their  agree- 
ment, and  that  by  strikes  the  price  of  coal  had  advanced,  and 
thereby  the  loss  of  one  hundred  thousand  dollars  to  the  Chesa- 
peake and  Ohio  was  occasioned. 

The  New  Haven  road  in  its  answer  asserted  its  good  faith 
in  making  both  the  original  contract  and  the  verbal  agreement. 
It  alleged  that  by  the  original  contract  it  was  a  mere  purchaser 
of  coal  from  the  Chesapeake  and  Ohio,  and  not  a  shipper  over 
that  road;  that  the  coal  bought  was  intended  for  its  own  use 
in  the  operation  of  its  railroad;  that  it  had  no  knowledge  of 
the  price  which  the  Chesapeake  and  Ohio  would  be  obliged  to 
pay  for  the  coal  or  the  sum  which  it  would  cost  that  road  to 
deliver  it,  and  therefore  had  no  knowledge  that  the  total  cost 
would  not  equal  the  market  price  of  the  coal,  the  cost  of  deliv- 
ery and  the  published  rate  of  the  Chesapeake  and  Ohio.  It 
averred  the  validity  of  the  agreement,  the  legality  of  the  debt 
of  one  hundred  thousand  dollars  which  resulted  from  it,  and 
charged  that,  taking  that  debt  into  consideration,  the  simi  which 
is  paid  the  Chesapeake  and  Ohio  for  the  coal  under  the  1903 
verbal  agreement  largely  exceeded  the  market  price  and  the  cost 
of  delivery,  including  the  published  rates  of  the  Chesapeake  and 
Ohio.  It  denied  that  there  was  any  departure  from  the  public 
rates  or  any  discrimination,  asserted  that  at  the  time  the  original 
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contract  was  made  the  price  was  sufficient  to  have  enabled  the 
Chesapeake  and  Ohio  to  perform  the  contract  without  losing 
anything  either  as  a  seller  or  as  a  carrier,  and  that  if  in  execution 
of  the  contract  a  condition  arose  where  a  loss  was  suffered  by  the 
Chesapeake  and  Ohio  in  either  capacity,  it  was  caused  by  subse- 
quent events  which  could  not  affect  the  validity  of  the  contract 
when  made,  and  especially  denied  that  in  any  way,  directly  or 
indirectly,  had  it  knowingly  lent  itself  to  any  discrimination,  or 
any  taking  by  the  Chesapeake  and  Ohio  of  less  than  its  published 
rates. 

The  case  was  heard  on  the  testimony  taken  in  the  proceeding 
before  the  Conmiission  and  the  documents  forming  a  part  of  the 
same,  and  upon  further  documents  and  testimony  stipulated  by 
counsel. 

For  reasons  to  which  we  shall  hereafter  have  occasion  to  advert, 
the  court  held  that,  considering  both  the  original  contract  and 
the  verbal  agreement  of  1903,  there  was  no  violation  of  the  pro- 
visions of  the  sgcond  and  sixth  sections  of  the  act  to  regulate  com- 
merce, forbidding  the  taking  of  less  than  the  published  rates.  It, 
however,  held  that  the  contracts  amounted  to  an  undue  discrimina- 
tion and  a  violation  of  the  third  section  of  the  act.  The  court, 
hence,  permanently  enjoined  the  Chesapeake  and  Ohio  from  dis- 
charging any  obligation  arising  from  the  original  contract  of  1896, 
and  from  further  executing  or  attempting  to  execute,  in  any 
manner  whatever,  directly  or  indirectly,  the  verbal  agreement  of 
1903,  and  it  permanently  enjoined  the  New  Haven  from  asserting 
or  attempting  to  enforce  any  claim  arising  from  the  contract  of 
1896,  or  in  any  manner,  directly .  or  indirectly,  attempting  to 
enforce  the  verbid  agreement  of  1903.  Thereafter  the  court 
denied  a  request  made  by  the  Commission,  that  the  injunction  be 
expanded  so  as  in  general  terms  to  command  the  Chesapeake  and 
Ohio  perpetually  to  observe  in  the  future  its  published  rates. 

The  New  Haven  appealed.  The  Commission  also  prosecuted 
a  cross  appeal  because  of  the  refusal  of  the  court  to  grant  its 
prayer  to  make  the  injunction  against  the  Chesapeake  and  Ohio 
general  in  its  nature,  and  that  company,  in  an  elaborate  and 
separate  printed  argument  m  its  own  behalf,  assails  the  judgment 
below  on  the  merits  and,  in  effect,  asks  its  reversal  on  the  merits. 

It  is  apparent  from  the  case  as  thus  stated  that,  in  order  to 
decide  the  issues  which  arise,  we  may  not  confine  our  attention 
to  the  verbal  agreement  of  1903,  the  execution  of  which  it  was 
the  immediate  object  of  the  proceeding  to  enjoin,  but  must  con- 
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sider  the  prior  contract  of  1896,  since  primarily  the  rights,  if  any, 
which  arose  under  the  verbal  agreement,  are  inextricably  involved 
in  and  dependent  upon  the  contract  of  1896.  In  other  words, 
the  controversy  as  considered  by  the  Commission  on  the  inquiry 
by  it  conducted  and  as  decided  below,  and  as  here  presented, 
involves  an  analysis  of  all  the  dealings  under  both  contracts  and 
the  legal  rights,  if  any,  which  arose  from  them.  We  must,  there- 
fore, consider  the  subject  in  this  aspect,  and  to  do  so  we  state  at 
once  the  facts  which  are  admitted  or  which  are  indisputably 
established,  reserving  such  questions  of  fact  as  are  in  dispute  for 
separate  consideration  when  we  approach  the  legal  propositions 
which  arise  from  thie  undisputed  facts. 

The  Chesapeake  and  Ohio,  chartered  by  the  State  of  Virginia, 
operates  a  road  which  reaches  both  the  New  River  and  the  Kana- 
wha coal  fields  of  West  Virginia,  and  extends  to  Newport  News. 
The  New  Haven,  chartered  by  the  State  of  Connecticut,  operates 
a  road  principally  situated  in  New  England.  On  December  3, 
1896,  these  two  roads  entered  into  a  written  contract,  the  one  to 
sell  and  the  other  to  buy  between  July  1,  1897,  and  July  1,  1902, 
not  to  exceed  two  million  gross  tons  of  bituminous  coal  to  be  taken 
from  the  line  of  the  Chesapeake  and  Ohio  road;  deliveries  to  be 
made  not  exceeding  four  hundred  thousand  tons  per  anniun. 
The  price  agreed  upon  was  $2.75  per  gross  ton,  New  Haven  basis, 
settlement  to  be  made  monthly.  The  coal  was  to  be  delivered  by 
the  seller  on  the  line  of  the  New  Haven.  The  contract  is  repro- 
duced in  the  margin.^ 

'  Contract  made  between  the  Chesapeake  and  Ohio  Railway  Company  and 
the  New  York,  New  Haven  and  Hartford  Railroad  Company. 

Said  Chesapeake  and  Ohio  Railway  Company,  for  the  consideration  herein- 
after mentioned,  hereby  agrees  to  furnish  to  said  raiboad  company  not  to 
exceed  two  million  gross  tons  of  bituminous  coal  from  its  line  in  such  quanti- 
ties monthly  as  wanted  from  July  1,  1897,  to  July  1,  1902,  without  charge 
for  demurrage.  Deliveries  to  be  made  not  exceeding  four  hundred  thousand 
tons  per  annum. 

And  said  Chesapeake  and  Ohio  Railway  Company  further  ^agrees  that  all 
said  bituminous  coal  shall  be  of  the  best  quality,  first-class  in  every  respect, 
and  satisfactory  to  said  railroad  company,  and  said  railway  company  has  the 
right  to  terminate  this  contract  at  any  time  if  said  bituminous  coal  be  of  poor 
quality  or  if  its  delivery  be  unnecessarily  delayed. 

And  said  Chesapeake  and  Ohio  Railway  Company  further  agrees  to  deliver 
all  said  bituminous  coal  to  said  railroad  company  in  its  bins  at  such  ports 
upon  its  lines  as  required  by  the-monthy  requisitions  of  its  purchasing  agent. 

In  consideration  of  the  faithful  performance  by  the  said  Chesapeake  and 
Ohio  Railway  Company  of  all  its  agreements  herein  contained,  said  railroad 
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The  Chesapeake  and  Ohio,  not  in  its  own  name  but  through 
others  who  really  although  not  ostensibly  acted  for  it,  made  a 
contract  with  operators  in  the  New  River  district  of  West  Vir- 
ginia, for  the  delivery  to  it  of  the  coal  to  fulfill  the  contract  which 
had  been  made  with  the  New  Haven.  In  consequence  of  failure 
of  some  of  the  operators  to  perform  their  part  of  the  contract, 
changes  were  made  at  various  times,  which  it  is  unnecessary  to 
note.  Deliveries  of  the  coal  were  made  to  the  New  Haven  as 
required  up  to  the  winter  of  1900-1901,  when,  because  of  strikes 
and  other  dij£culties,  delivery  ceased  and  the  New  Haven  bought 
coal  in  the  open  market  and  presented  to  the  Chesapeake  and 
Ohio  a  bill  for  the  increased  price  which  it  had  paid,  and  the 
Chesapeake  and  Ohio  paid  one  hundred  and  sbcty  thousand  dol- 
lars to  cover  such  loss.  Subsequently  in  1902  further  strikes 
supervened  and  deliveries  again  ceased,  at  a  time  when  about 
sixty  thousand  tons  remained  yet  to  be  delivered.  The  New 
Haven  again  presented  a  bill  for  damages  amounting  to  one 
hundred  and  three  thousand  dollars.  Thereupon  the  verbal 
agreement  of  1903  was  made,  by  which  it  was  provided  that  the 
shortage  of  sixty  thousand  tons  upon  the  original  contract  rhight 
be  discharged  by  delivery  on  the  part  of  the  Chesapeake  and  Ohio 
of  that  amount  of  coal  from  the  Kanawha  district  at  the  contract 
price  of  S2.75,  and  when  this  delivery  was  consummated  it  was 
agreed  that  the  Chesapeake  and  Ohio  would  be  absolutely  relieved 
from  the  payment  of  the  damage  claim  just  referred  to. 

At  the  time  this  verbal  agreement  was  made  the  contract  price 
was,  leaving  out  of  view  the  claim  for  damages,  inadequate  to 
pay  the  market  price,  as  admitted  by  the  pleadings,  of  the  coal 
plus  the  published  rates  of  the  Chesapeake  and  Ohio  to  Newport 

company  agrees  to  pay  for  said  bituminous  coal  at  the  rate  of  two  and  seventy- 
five  one-hundredths  dollars  per  gross  ton,  New  Haven  basis,  settlement  to 
be  made  monthly. 

Said  railway  company  has  the  right  to  cancel  any  and  all  portions  of  said 
quantity  of  bituminous  coal  remaining  undelivered  on  July  1,  1902. 

Witness  the  names  of  the  parties  hereto  this  the  3d  day  of  December,  1896. 

Chesapeake  and  Ohio  RAniWAY  Company, 
By  M.  E.  Ingalls,  President. 
The  New  York,  New  Haven  and  Hartford 
Railroad  Company, 

By  C.  E.  Mellen,  Second  Vice  President. 

For  value  received,  I  hereby  guarantee. that  the  Chesapeake  and  Ohio 
Railway  Company  shall  not  fail  to  deliver  coal  on  account  of  strikes. 

J.  PiERPONT  Morgan. 
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News,  and  the  charges  thence  to  the  point  of  delivery.  To  put 
itself  in  a  position  to  carry  out  the  agreement  an  individual  who 
represented  the  Chesapeake  and  Ohio  made  contracts  in  his  own 
name  with  operators  in  the  Kanawha  district  to  furnish  the  desired 
coal.  Without  stopping  to  state  the  particular  methods  of  ac- 
counting by  which  the  result  was  accomplished,  it  is  indisputable 
that  the  Chesapeake  and  Ohio  bore  the  loss  arising  from  the  dif- 
ference between  the  contract  price,  the  price  of  the  coal  at  the 
mines,  the  published  rate  to  Newport  News,  and  the  cost  of  trans- 
porting thence  to  the  point  of  delivery. 

Undoubtedly  long  prior  to  the  making  of  the  first  contract  the 
Chesapeake  and  Ohio,  hftaiHf*^  \fA  hyainftfis  as  a  carrier,  boui 
and  sold  coaL  This  busmess  was  carried  on  by  the  company 
^rom  about  1874  up  to  the  time  of  the  making  of  the  contract  of 
1896,  as  testified  by  the  president  who  made  that  contract,  as 
follows: 

"The  coal  was  handled  by  a  separate  and  distinct  department 
of  the  railway  company,  the  mine  operators  delivering  for  an 
agreed  price  at  the  mines  to  the  coal  agent  of  the  railway  com- 
pany all  coal  mined  by  them,  the  net  result  realized  from  the 
selling  price  of  the  coal  representing  the  freight  earned  by  the 
railway  company." 

And  the  same  official  testified  that  he  made  the  contract  of 
1896  as  a  continuation  of  this  system. 

In  1895,  however,  the  State  of  West  Virginia  passed  "An  act 
to  prevent  railroad  companies  from  buying  or  selling  coal  or  coke 
and  to  prevent  discrimination."  The  first  section  of  this  act  made 
it  unlawful  for  any  railroad  corporation  to  engage  directly  or 
indirectly  in  the  business  of  buying  and  selling  coal  or  coke.  In 
consequence  of  this  act,  prior  to  the  making  of  the  contract  of  1896, 
the  coal  department  of  the  railroad  was  abolished.  And  it  was 
the  existence  of  the  West  Virginia  statute  which  caused  the  Chesa- 
peake and  Ohio,  when  it  contracted  with  operators  in  West  Vir- 
ginia to  procure  as  to  both  contracts  the  coal  for  delivery  to  the 
New  Haven,  to  do  so  bot  in  its  own  name  but  through  another. 

Before  applying  to  these  undisputed  facts  the  legal  question 
arising  for-decision,  we  must  determine  a  question  of  fact  as  to 
which  there  is  some  dispute;  that  is,  was  the  price  at  which  the 
Chesapeake  and  Ohio  contracted  in  1896  to  sell  the  coal  to  the  New 
Haven  sufficient  to  pay  the  cost  of  the  coal  at  the  mines,  as  well 
as  the  expense  of  delivery,  including  the  published  freight  rate? 
Without  stopping  to  go  into  the  evidence  we  content  ourselves  with 
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saying  that  we  think  the  court  below  correctly  held  that  the  price 
was  not  adequate  to  accomplish  these  purposes,  and  that  from 
the  inception  of  delivery  under  the  contract  and  during  the  whole 
period  thereof,  except  for  a  brief  time,  caused  by  a  lowering  of  the 
freight  rates,  the  contract  price  was  inadequate  to  net  the  railroad 
its  proper  l^al  tariff. 

We  are  brought  then  to  determine  whether  the  contract  made 
in  1896  for  the  two  million  tons  of  coal  was  void  because  in  conflict 
with  the  act  to  regulate  commerce  and  its  amendments.  In 
approaching  the  consideration  of  the  act  to  regulate  commerce, 
we  for  the  moment  put  out  of  view  the  provisions  of  the  West 
Virginia  statute  and  its  influence  upon  the  validity  of  the  contract 
made  in  West  Virginia  for  the  purpose  of  acquiring  the  coal  which 
the  Chesapeake  and  Ohio  had  obligated  itself  to  deliver.  We  shall 
also  assume  for  the  purpose  of  the  inquiry  that  the  Chesapeake 
and  Ohio,  although  not  expressly  authorized,  was  not  prohibited 
by  its  Virginia  charter  from  buying  and  selling  and  trans- 
porting the  coal  in  which  it  dealt.  The  case,  therefore,  will  be 
considered  solely  in  the  light  of  the  operation  and  effect  of  the 
provisions  of  the  act  to  regulate  commerce,  and  we  shall  not  direct 
our  attention  to  expressly  determining  whether  the  assertion  by 
a  carrier  of  a  right  to  deal  in  the  products  which  it  transports 
would  not  be  so  repugnant  to  the  general  duty  resting  on  the  carrier 
as  to  cause  the  exertion  of  the  power  to  deal  in  the  products  which 
it  transports  to  be  unlawful,  irrespective  of  statutory  restrictions. 

The  question,  therefore,  to  be  decided  is  this:  Has -a  carrier 
engaged  in  interstate  commerce  the  power  to  contract  to  sell  and 
transport  in  completion  of  the  contract  the  commodity  sold,  when 
the  price  stiuplated  in  the  (contract  does  not  pay  the  cost  of  pur- 
chase, the  cost  of  delivery  and  the  published  freight  rates? 

The  previous  decisions  of  this  court  concerning  the  Interstate 
Commerce  Act  do  not  afford  much  aid  in  determining  this  ques- 
tion. This  is  the  case,  because,  although  that  act  was  adopted 
in  1887,  and  questions  concerning  the  import  of  the  act  have  been 
often  here,  such  questions  have  not  generally  involved  the  opera- 
tion and  effect  of  the  act  concerning  the  command  that  published 
rates  be  adhered  to,  and  the  prohibitions  against  discrimination, 
favoritism  or  rebates,  but  have  mainly  concerned  the  meaning  of 
the  act  in  other  respects,  that  is,  involved  deciding  whether  powers 
asserted  as  to  other  subjects  were  vested  by  the  act  in  the  Inter- 
state Commerce  Commission. 

There  are  several  leading  cases  decided  by  the  Conunission, 
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which  are  relied  upon  by  the  two  railroads,  directly  relating  to 
the  question  we  have  stated,  but,  as  we  shall  have  occasion  here- 
after to  weigh  their  import,  we  shall  not  now  pause  to  analyze 
and  apply  them. 

.  It  cannot  be  challenged  that  the  great  purpose  of  the  act  to 
regulate  commerce,  whilst  seeking  to  prevent  unjust  and  un- 
reasonable rates,  was  to  secure  equality  of  rates  as  to  all  and  to 
destroy  favoritism,  these  last  being  accomplished  by  requiring  the 
publication  of  tariffs  and  by  prohibiting  secret  departures  from 
such  tariffs,  and  forbidding  rebates,  preferences  and  all  other  forms 
of  undue  discrimination.  To  this  extent  and  for  these  purposes 
the  statute  was  remedial  and  is,  therefore,  entitled  to  receive  that 
interpretation  which  reasonably  accomplishes  the  great  public 
purpose  which  it  was  enacted  to  subserve.  That  a  carrier  engaged 
in  interstate  commerce  becomes  subject  as  to  such  commerce  to 
the  commands  of  the  statute,  and  may  not  set  its  provisions  at 
naught  whatever  otherwise  may  be  its  power  when  carrying  on 
commerce  not  interstate  in  character,  cannot  in  reason  be  denied. 
Now,  in  view  of  the  positive  command  of  the  second  section  of 
the  act,  that  no  departure  from  the  published  rate  shall  be  made, 
"directly  or  indirectly,"  how  can  it  in  reason  be  held  that  a  carrier 
may  take  itself  from  out  the  statute  in  every  case  by  simply 
electing  to  be  a  dealer  and  transport  a  commodity  in  that  char- 
acter? For,  of  course,  if  a  carrier  has  a  right  to  disregard  the 
published  rates  by  resorting  to  a  particular  form  of  dealing,  it 
must  follow  that  there  is  no  obligation  on  the  part  of  a  carrier 
to  adhere  to  the  rates,  because  doing  so  is  merely  voluntary. 
The  all-embracing  prohibition  against  either  directly  or  indirectly 
charging  less  than  the  published  rates  shows  that  the  purpose 
of  the  statute  was  to  make  the  prohibition  applicable  to  every 
method  of  dealing  by  a  carrier  by  which  the  forbidden  result  could 
be  brought  about.  If  the  public  purpose  which  the  statute  was 
intended  to  accomplish  be  borne  in  mind,  its  meaning  becomes, 
if  possible,  clearer.  What  was  that  purpose?  It  was  to  compel 
the  carrier  as  a  public  agent  to  give  equal  treatment  to  all.  Now 
if  by  the  mere  fact  of  purchasing  and  selling  merchandise  to  be 
transported  a  carrier  is  endowed  with  the  power  of  disregarding 
the  published  rate,  it  becomes  apparent  that  the  carrier  possesses 
the  right  to  treat  the  owners  of  like  commodities  by  entirely  dif- 
ferent rules.  That  is  to  say,  the  existence  of  such  ft  pnwfir  i"  ^^° 
^  essence  would  eT^ft^^lfi  «^  rnniari  if  i(  iliiill  fo  (\C)  firij  \i\  l(li(  I  lli( 
favored  persons  from  whom  he  would  buy  and  the  favored  persons 


270  DUTIES   OF  CARRIERS  UNDER  THE  ACT 

to  whom  he  would  sell^  thus  giving  such  persons  an  advantage 
over  every  other,  and  leading  to  a  monopolization  in  the  hands  of 
such  persons  of  all  the  products  as  to  which  the  carrier  chose  to 
deal.  Indeed  the  inevitable  result  of  the  possession  of  such  a  right 
by  a  carrier  would  be  to  enable  it,  if  it  chose  to  exercise  the  power, 
to  concentrate  in  its  own  hands  the  products  which  were  held  for 
shipment  along  its  line,  and  to  make  it,  therefore,  the  sole  pur- 
chaser thereof  and  the  sole  seller  at  the  place  where  the  products 
were  to  be  marketed;  in  other  words,  to  create  an  absolute  monop- 
oly. To  illustrate:  If  a  carrier  may  by  becoming  a  dealer  buy 
property  for  transportation  to  a  market  and  eliminate  the  cost  of 
transportation  to  such  market,  a  faculty  possessed  by  no  other 
owner  of  the  commodity,  it  must  result  that  the  carrier  would 
be  in  a  position  where  no  other  person  could  ship  the  commodity 
on  equal  terms  with  the  carrier  in  its  capacity  of  dealer.  No 
other  person  owning  the  commodity  being  thus  able  to  ship  on 
equal  terms,  it  would  result  that  the  owners  of  such  commodity 
would  not  be  able  to  ship,  but  would  be  compelled  to  sell  to  the 
carrier.  And  as  by  the  departure  from  the  tariff  rates  the  person 
to  whom  the  carrier  might  elect  to  sell  would  be  able  to  buy  at  a 
price  less  than  any  other  person  could  sell  for,  it  would  follow  that 
such  person  so  selected  by  the  carrier  would  have  a  monopoly 
in  the  market  to  which  the  goods  were  transported.  And  that  the 
result  arising  from  an  admission  of  the  asserted  power  of  the 
carrier  as  a  dealer  to  disregard  the  published  rates  conduces  im- 
mediately and  not  merely  remotely  to  the  production  of  the  in- 
jurious results  stated,  is  not  only  demonstrated  by  the  very  nature 
of  things,  but  is  established  to  be  the  case  by  the  facts  indisputably 
shown  on  this  record.  For  bere  it  is  unquestioned  that  the  Chesa- 
peake and  Ohio,  as  a  result  of  its  being  a  dealer,  had  become, 
long  prior  to  the  adoption  of  the  Interstate  Commerce  Law  and 
continued  to  be  thereafter,  up  to  the  passage  of  the  West  Virginia 
statute  prohibiting  a  carrier  from  dealing  in  coal,  virtually  the  sole 
purchaser  and  seller  of  all  the  coal  produced  along  the  line  of  its 
road.  That  this  result  was  not  merely  accidental,  but  was  in 
effect  engendered  by  the  power  of  the  carrier  to  deal  and  transport 
a  commodity,  it  illustrated  by  the  case  of  The  Attorney  General 
V.  The  Great  Northern  Railway  Company,  29  Law  Journal  (N.  S. 
Equity),  794.  In  that  case  Vice  Chancellor  Kindersley  was 
called  upon  to  determine  whether  dealing  in  coal  by  the  railway 
company  was  illegal,  because  incompatible  with  its  duties  as  a 
public  carrier  and  calculated  to  inflict  an  injury  upon  the  public. 
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In  deciding  that  the  act  of  Parliament  granting  the  charter  to 
operate  the  railway  implied  a  prohibition  against  the  company's 
engaging  in  any  other  business,  the  reason  for  the  rule  was  thus 
expressed  (p.  798) : 

''.  .  .  These  large  companies,  joint  stock  companies  generally, 
for  whatever  piupose  established,  and  more  particularly  railway 
companies,  are  armed  with  powers  of  raising  and  possessing  large 
sums  of  money  —  large  amounts  of  property  —  and  if  they  were 
to  apply  that  money,  or  that  property,  to  purposes  other  than 
those  for  which  they  were  constituted,  they  might  very  much 
injure  the  interests  of  the  public  in  various  ways." 

Illustrating  the  danger  to  the  pubUc,  as  established  by  the  case 
before  him,  the  vice-chancellor  said  (p.  799) : 

''Here  we  find  this  company,  having  the  traffic  from  the  north 
of  England,  where  the  great  coal  fields  are  (at  least  some  of  the 
principal  coal  fields),  supplying  the  country  with  coal,  or  capable 
of  supplying  it;  this  company  buys  the  coal,  which  gives  to  the 
company  an  interest  in  checking,  as  much  as  possible,  those  who 
will  not  deal  with  them;  and  it  is  quite  clear  that  it  is  possible, 
by  the  mode  in  which  this  company  may  (I  will  not  say  has),  — 
but  by  the  mode  in  which  this  company  may  exercise  such  powers 
as  either  it  has  or  assumes  to  have  —  this  company  may  get  into 
their  hands  the  traffic,  that  is,  the  dealing  in  all  the  coal  in  the  large 
districts  suppl3ring  coal  to  the  country.  They  have  to  a  con- 
siderable extent  done  so,  and  there  is  no  reason  why  it  should  not 
go  on  progressing.  I  observe  that  in  the  eight  (7)  years  from  1852 
to  1857,  inclusive,  the  amount  of  their  coal  business  has  increased 
from  73,000  tons  to  794,000  tons;  and  there  is  no  reason,  as  the 
affidavits  show,  why  they  should  not  —  there  is  great  danger  that 
they  may  —  get  into  their  hands  the  entire  business  in  the  coal  of 
all  that  district  of  country.  If  they  can  do  that  with  regard  to 
coal,  what  is  to  prevent  their  doing  it  with  every  species  of  agri- 
cultural produce  all  along  the  line?  Why  should  they  not  become 
purchasers  of  com,  of  all  kinds  of  beasts,  and  of  sheep,  and  every 
species  of  agricultural  produce,  and  become  great  dealers  in  the 
supply  of  edibles  to  the  markets  of  London;  and  why  not  every 
other  species  of  commodity  that  is  produced  in  every  part  of  the 
country  from  which  or  to  which  their  railway  runs?  I  do  not  know 
where  it  is  to  stop,  if  the  argument  on  the  part  of  the  company 
is  to  prevail.  There  is,  therefore,  great  detriment  to  the  in- 
terest of  the  public,  for  this  reason,  taking  merely  the  article  of 
coal." 
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It  is  apparent  that  the  construction  of  the  statute  which  is  now 
claimed  by  the  carriers  would,  if  adopted,  not  only  destroy  its 
entire  remedial  efficacy,  but  would  cause  the  provisions  of  the 
statute  to  accentuate  and  multiply  the  very  wrongs  which  it  was 
enacted  to  prevent. 

Without  a  statutory  requirement  as  to  publication  of  rates 
and  the  imposition  of  a  duty  to  adhere  to  the  rates  as  published, 
individual  action  of  the  shippers  as  between  themselves  and  in 
their  dealings  with  the  carrier  would  have  full  play,  and  thereby 
every  shipper  would  have  the  opportunity  to  procure  such  conces- 
sions as  might  result  from  favoritism  or  other  causes.  Interpret- 
ing the  prohibitions  of  the  statute  as  it  is  contended  they  should 
be,  it  would  follow  that  every  individual  would  be  bound  by  the 
published  tariff,  and  the  carrier  alone  would  be  free  to  disregard 
it.  Thus  the  statute,  whilst  subjecting  the  public  to  the  prohibi- 
tions, would  exempt  the  carrier  and  would  thereby  enormously 
.increase  the  opportunities  of  the  latter  to  do  the  wrongs  which 
the  statute  was  enacted  to  prevent. 

And  the  considerations  previously  stated  serve  also  to  demon- 
strate that  the  prohibitions  of  the  act  to  regulate  commerce  con- 
cerning "undue  or  unreasonable  preference  or  advantage,"  "undue 
or  unreasonable  prejudice  or  disadvantage"  and  "unjust  dis- 
crimination" are  in  conflict  with  the  asserted  right  of  a  carrier  to 
become  a  dealer  in  commodities  which  it  transports,  and  as  such 
dealer  to  sell  at  a  price  less  than  the  cost  and  the  published  rates. 
Certain  also  is  it,  when  the  reasons  previously  stated  are  applied 
to  those  prohibitions  of  the  statute  the  possession  of  the  power  by 
a  carrier  to  deal  in  merchandise  and  to  sell  and  transport  at  less 
than  published  rates,  would  not  only  destroy  the  remedy  intended 
to  be  afforded  by  the  provisions  in  question,  but  would  cause  the 
statute  to  fructify  the  growth  of  the  wrongs  which  it  was  intended 
to  extirpate.  In  a  general  sense  the  considerations  which  we  have 
previously  stated,  moreover,  dispose  of  all  the  contentions  urged 
at  bar  to  establish  the  right  of  the  carrier  to  become  a  dealer 
under  the  circumstances  stated.  Even  although  it  may  give  rise 
to  some  repetition,  we  more  particularly  notice  the  various 
contentions. 

(a)  It  is  said  that  when  a  carrier  sells  an  article  which  it  has 
purchased  and  transports  that  article  for  delivery,  it  is  both  a 
dealer  and  a  carrier.  When,  therefore,  the  price  received  for 
the  commodity  is  adequate  to  pay  the  published  freight  rate  and 
something  over,  the  command  of  the  statute  as  to  adherence  to 
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the  published  rates  is  complied  with,  because  the  price  will  be 
imputed  to  the  freight  rate,  and  the  loss,  if  any,  attributed  to  the 
company  in  its  capacity  as  dealer  and  not  as  a  carrier.  This 
simply  asserted  the  proposition  which  we  have  disposed  of,  that  a 
carrier  possesses  the  power,  by  the  form  in  which  he  deals,  to  render 
the  prohibitions  of  the  act  ineffective,  since  it  implies  the  right  of 
a  carrier  to  shut  off  inquiry  as  to  the  real  result  of  a  particular 
transaction  on  the  published  rates,  and  thereby  to  obtain  the 
power  of  disregarding  the  prohibitions  of  the  statute. 

(6)  It  is  said  that,  as  in  the  case  in  hand,  it  is  shown  that  there 
was  no  intention  on  the  part  of  the  carrier  in  making  the  sale  of 
the  coal  to  violate  the  prohibitions  of  the  statute,  and,  on  the 
contrary,  as  the  proof  shows  an  arrangement  made  by  the  carrier 
for  transporting  the  coal  from  Newport  News  to  Connecticut, 
which,  if  it  had  been  carried  out,  would  have  provided^for  the  full 
published  rate,  therefore  an  honest  contract  made  by  the  carrier 
should  not  be  stricken  down  because  of  things  over  which  the 
carrier  had  no  control.  The  proposition  mvolves  both  an  un- 
founded assumption  of  fabt  and  an  unwarranted  implication  of 
law.  It  is  true  the  court  below  found  that  the  proof  did  not 
justify  the  inference  that  the  Chesapeake  and  Ohio  had,  in  1896, 
made  the  contract  to  sell  the  coal  to  the  New  Haven  with  the  pur- 
pose of  avoiding  a  compliance  with  the  published  rates.  But  in 
this  conclusion  of  fact  we  cannot  agree.  Whilst  it  may  be  that 
the  proof  establishes  that  the  contract  for  the  sale  of  coal  was  not 
made  as  a  mere  device  for  avoiding  the  operation  of  the  statute, 
we  think  the  proof  leaves  no  doubt  that,  in  making  the  contract 
in  question,  the  Chesapeake  and  Ohio  was  wholly  indifferent  to 
and  did  not  concern  itself  with  the  prohibitions  of  the  statute,  of 
which,  of  course,  it  must  be  assumed  to  have  had  full  knowledge. 
As  we  have  seen,  the  president  of  the  Chesapeake  and  Ohio,  by 
whom  the  corporation  was  represented  in  making  the  contract, 
expressly  testified  that  from  the  beginning  that  corporation  had 
pursued  the  policy  of  acquiring  all  the  coal  mined  on  its  line  and 
sold  it,  replying  upon  the  net  result  of  such  sales  for  its  freight 
compensation,  and  that  the  particular  contract  was  made  in  con- 
tinuation of  that  policy.  We  find  it  impossible  to  conclude,  from 
the  proof,  that  the  Chesapeake  and  Ohio  could  have  made  a  con- 
tract for  so  large  an  amount  of  coal,  to  be  delivered  over  so  long  a 
period,  without  taking  into  view  the  existing  prices  and  the  cost 
necessarily  to  be  occasioned  by  the  delivery  of  the  coal,  if  the 
full  published  freight  rates  were  to  be  realized.    Indeed,  the  proof 
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leaves  no  doubt  upon  our  minds  that,  in  making  the  contract,  the 
Chesapeake  and  Ohio  sought  to  accomplish  results  which  it  deemed 
beneficial  by  means  which  it  considered  effectual,  ev^i  although 
resort  to  such  means  was  prohibited  by  the  Interstate  Commerce 
Act.  In  other  words,  we  think  it  is  established  beyond  doubt 
that,  desiring  to  stimulate  the  production  of  coal  along  its  line 
and  thereby,  as  it  conceived,  to  increase  the  carriage  of  that  com- 
modity and  to  benefit  the  railroad  and  those  living  along  its  line 
by  the  reflex  prosperity  which  it  was  deemed  would  arise  from  giv- 
ing a  stimulus  to  an  industry  tributary  to  the  ndlroad,  the  Chesa- 
peake and  Ohio  bought  and  sold  the  coal  without  reference  to 
^whether  the  net  result  to  it  would  realize  its  published  rates. 
And  it  would  seem  that  this  means  of  stimulating  the  industry 
in  question  was  resorted  to  instead  of  attempting  to  bring  about 
the  same  result  by  a  lowering  of  the  published  rates,  because  to 
have  so  done  would  have  engendered  disparity  between  coal  rates 
and  the  tariff  on  all  the  other  articles  contained  in  the  same  classi- 
fication, and  would  besides  have  caused  other  and  competing 
roads  to  make  a  similar  reduction  on  the  published  rates,  and 
thereby  would  have  frustrated  the  very  advantage  to  itself  and 
those  along  its  lines  which  the  Chesapeake  and  Ohio  deemed  it 
was  bringing  about  by  the  method  pursued.  That  is  to  say,  we 
think  it  is  shown  that  the  mode  of  dealing  adopted  was  simply 
the  result  of  a  disregard  by  the  Chesapeake  and  Ohio  of  the 
economic  conceptions  upon  which  the  Interstate  Commerce  Law 
rests,  and  a  substitution  in  their  stead  of  the  conceptions  of  the 
Chesapeake  and  Ohio,  as  to  what  was  best  for  itself  and  for  the 
public.  Further,  as  the  prohibition  of  the  Interstate  Commerce 
Act  is  ever  operative,  even  if  the  facts  established  that  at  the 
particular  time  the  contract  was  made,  considering  the  then  cost 
of  coal  and  other  proper  times,  the  net  published  tariff  of  rates 
would  have  been  realized  by  the  Chesai)eake  and  Ohio  from  the 
contract,  which  is  not  the  case,  it  is^apparent  that  the  deliveries 
under  the  contract  came  under  the^prohib^tio^  ^^^he  statute 
whenever  ^or  any  cause,  such  as  the  enhanced  cost  of  the  coal  at 
the  mines,  au  llltitaue  iu  the  cusrbf  tE^  ocean  carriageTetcT,  the 
gross  siun  realized  was  not  sufficient  to  net  the  Chesapeake  and 
Ohin  if.a  piih1i<^'|iAfl  t&llli  6f  i:'gtgg7^  Tliis  must  be  the  case  in  order 
to  give  vitality  to  the  prohibitions  of  the  Interstate  Commerce 
Act  against  the  acceptance  at  any  time  by  a  carrier  of  less  than  its 
published  rates.  We  say  this  because  we  think  it  obvious  that 
such  prohibitions  would  be  rendered  wholly  ineffective  by  decid- 


N.  T.y  N.  H.  &  H.  BT.  CO.  V.  mTBRSTATE  COM.   COMMISSION      275 

ing  that  a  carrier  may  avoid  those  prohibitions  by  making  a  eon- 
tract  for  the  sale  of  a  commodity  stipulating  for  the  payment  of  a 
fixed  price  in  the  future,  and  thereby  acquiring  the  power  during 
the  life  of  the  contract  to  continue  to  execute  it,  although  a  viola- 
tion of  the  act  to  r^ulate  commerce  might  arise  from  doing  so. 
Besides,  all  the  contentions  just  noticed  proceed  upon  the  mistaken 
legal  conception  that  the  application  of  the  statutory  prohibitions 
depend  not  upon  whether  the  effect  of  the  acts  done  is  to  violate 
those  prohibitions,  but  upon  whether  the  carrier  intended  to 
violate  the  statute. 

(c)  It  is  urged  that  if  the  requirement  of  the  act  to  regulate 
commerce  as  to  the  maintenance  of  published  rates  and  the  pro- 
hibitions of  that  act  against  undue  preferences  and  discriminations 
be  applied  to  a  'carrier  when  engaged  in  buying  and  selling  a 
commodity  which  it  transports,  thft  i|^ihHtj|||tiitl  effect  will  be  to 
prohibit  the  carrier  from  becomixuTS  dealer  when  no  such  proE^ 
ion  is  expressed  in  the  act  to  r^iplate  commerce,  and  hence  a 
prohlMtion  wUi  be  implied  lyhifih  ahnnid  ni^iy  result  from  express 
a^ion  by  Lk)ngre8s.__  Granting  the  premise,  the  deduction  is 
unfounded.  Because  no  express  prohibition  against  a  carrier  who 
engages  in  interstate  commerce  becoming  a  dealer  in  commodi- 
ties moving  in  such  commerce  is  found  in  the  act,  it  does  not  follow 
that  the  provisions  which  are  expressed  in  that  act  should  not  be 
applied  Bxld  be  given  their  lawful  effect.  Even,  therefore,  if  the 
result  of  applying  the  prohibitions  as  we  have  interpreted  them 
will  be  practically  to  render  it  difficult,  if  not  impossible,  for  a 
carrier  to  deal  in  commodities,  this  affords  no  ground  for  relieving 
us  of  the  plain  duty  of  enforcing  the  provisions  of  the  statute  as 
they  exist.  This  conclusion  follows,  since  the  power  of  Congress 
to  subject  every  carrier  engaging  in  interstate  commerce  to  the 
regulations  which  it  has  adopted  is  undoubted. 


We,  therefore,  conclude  that  the  injunction  below  should  be 
modified  and  enlarged  by  perpetually  enjoining  the  Chesapeake 
and  Ohio  from  taking  less  than  the  rates  fixed  in  its  published  tariff 
of  freight  rates,  by  means  of  dealing  in  the  purchase  and  sale  of 
coal.    And,  as  thus  modified,  the  decree  below  is 

Affirmed. 
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UNITED  STATES  OF  AMERICA,  UPON  THE  APPLICA- 
TION OF  THE  ATTORNEY  GENERAL,  AT  THE 
REQUEST  OF  THE  INTERSTATE  COMMERCE 
COMMISSION,  V.  UNION  STOCK  YARD  &  TRANSIT 
COMPANY  OF  CHICAGO. 

CHICAGO    JUNCTION    RAILWAY    COMPANY    v. 

UNITED  STATES. 

226  U.  S.  286  (1912). 

Mr.  Justice    Day  delivered  the  opinion  of  the  court.* 

«        «        *        *        *        *        *        *      ,  *        «        « 

As  to  the  Pfffilzer  contract,  both  parties  concede  the  authority 
of  the  Commerce  Court  to  pass  upon  this  subject  and  no  objection 
was  made  aa  to  the  manner  and  form  in  which  the  jurisdiction  of 
that  court  was  invokejl.  There  being  no  objection  taken  to  the 
method  of  proceeding,  we  think,  if  this  contract  is  within  the 
prohibitions  of  the  act,  that  the  Commerce  Court  had  the  right 
to  entertain  the  bill  and  to  enjoin  the  performance  of  the  contract. 
Sections  2  and  3  of  the  Elkins  Act.  It  is  contended  that  this  con- 
tract is  violative  of  certain  features  of  the  Act  to  Regulate  Com* 
merce  and  of  the  Elkins  Act.  Section  2  of  the  former  and  §  1  of 
the  latter  provide: 

"Sec.  2.  That  if  any  common  carrier  subject  to  the  provisions 
of  this  act  shallTctirectiy  or  moirectly,  by  any  special  rate,  rebate, 
drawback,  or  oiher  device,  charge,  demand,  collect,  or^  receive 
from  any  person  or  persons  a  greater  or  less  compensation  for  any 
service  rendered,  or  to  be  rendered,  in  the  transportation  of  pas- 
sengers or  property,  subject  to  the  provisions  of  this  act,  than 
it  charges,  demands,  collects,  or  receives  from  any  other  person^ 
or  persons  for  doing  for  him  or  them  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of  traffic  under  sul^ 
stantially  similar  circumstances  and  conditions,  such  common 
carrier  shall  be  deemed  guUty  ot  unjust  discrimination,  wbicn  is 
herebyprohibited  and  declared  to  be  ^nlaw^^^7^ 

"ISecT  1.  ...  It  shall  be  unlawful  for  any  person,  persons,  or 
corporation  to  offer,  grant,  or  give  or  to  solicit,  accept,  or  receive 
any  rebate,  concession,  or  discrimination  in  respect  of  the  trans- 

^  The  facts  and  first  part  of  the  opinion  will  be  found  on  page  95,  supra. 
—  Ed. 


CHICAGO  JUNCTION  RAILWAY  CO.   t*.  X7NITED  STATES        277 

portation  of  any  property  in  interstate  or  foreign  commerce  by 
any  common  carrier  subject  to  said  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereto  whereby  any  such  property 
shaU  by  any  device  whatever  be  transported  at  a  less  rate  than 
that  named  in  the  tari£Fs  published  and  filed  by  such  carrier,  as 
is  required  by  said  Act  to  regulate  commerce  and  the  Acts  amend- 
atory thereto,  or  whereby  any  other  advantage  is  given  or  dis- 
crimination is  practiced.  .  .  ." 

This  court  has  had  frequent  occasion  to  comment  upon  the 
purpose  of  Congress  in  the  passage  of  these  laws  to  require  equal 
treatment  of  all  shippers  and  to  prohibit  unjust  discrimination  in 
favor  of  any  of  them.  New  York,  New  Haven  Jt  Hartford  R,  R. 
Co.  v.  Interstate  Commerce  Commission,  200  U.  S.  361;  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  56;  Louisville  &  NaskvUle 
R.  R,  V.  Mottley,  219  U.  S.  467;  Chicago  &  Atom  ft.  R.  Co.  v. 
Kirhy,  225  U.  S.  155. 

By  §  2  of  the  Act  to  Regulate  Commerce  the  carrier  is  guilty 
of  unjust  discrimination,  which  is  prohibited  and  declared  unlaw- 
ful, if  by  any  rebate*  or  other  device  it  charges  one  person  less 
for  any  service  rendered  in  the  transportation  of  property  than  it 
does  another  for  a  like  service.  The  Elkins  Act  makes  it  an 
offense  for  any  person  or  corporation  to  give  or  receive  any  rebate, 
concession  or  discrimination  in  respect  to  the  transportation  of 
property  in  interstate  commerce  whereby  any  such  property  shall 
be  transported  at  a  rate  less  than  that  named  in  the  published 
tariff  or  whereby  any  other  advantage  is  given  or  discrimination 
is  practiced.  By  the  very  terms  of  the  contract  it  is  evident  that 
the  interest  of  the  Stock  Yard  Company  and  also  of  the  Junction 
Company  is  in  the  profit  to  be  made  in  receiving  and  delivering, 
handling  and  caring  for  and  transporting  live  stock,  shipments 
of  which,  to  the  extent  stated,  are  made  in  interstate  commerce. 
The  contract  provides  that  if  the  Pfselzers  construct  a  packing" 
plant  adjacent  to  the  stock  yards  of  the  Stock  Yard  Company 
they  shall  receive  $50,000,  and  it  obligates  them  to  maintain  and 
operate  the  plant  for  a  period  of  fifteen  years  and  buy  and  use 
in  their  slaughtering  business  such  live  stock  only  as  moves  through 
such  stock  yards,  and  if  not  so  bought  to  pay  the  regular  charges 
thereon  as  if  the  same  had  moved  into  the  stock  yards  and  had 
been  there  purchased  by  them.  In  other  words,  this  plant  in 
effect  may  pay  for  the  services  of  the  Stock  Yard  Company,  up 
to  the  sum  of  $50,000,  with  the  bonus  given  to  the  Pfselzers  for 
the  location  of  their  plant  in  juxtaposition  to  the  stock  yards. 
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The  only  interest  which  the  Stock  Yard  Company  has  in  Pfaelzer 
&  Sons'  interstate  business  is  compensation  for  its  services  in 
handling  their  freight  and  its  share  of  the  profits  realized  by  the 
Junction  Company  in  rendering  its  service.  Any  other  company 
with  which  it  has  made  no  contract  would  be  compelled  to  pay 
the  full  charge  for  the  services  rendered  without  any  rebate  or 
concession.  Another  company  might  have  a  contract  for  a  larger 
or  smaller  bonus,  and  thereby  receive  different  treatment.  Cer- 
tainly as  to  the  company  which  receives  no  such  bonus  there  has 
been-  an  imdue  advantage  given  to  and  an  unlawful  discrimination 
practiced  in  favor  of  Pfselzer  &  Sons.  If  these  companies  had 
filed  their  tariffs,  as  we  now  hold  they  should  have  filed  them/ they 
would  have  been  subject  to  the  restrictions  of  the  Elkins  Act  as 
to  departures  from  published  rates  —  and  we  must  consider  the 
case  in  that  light  —  and  this  preferential  treatment,  as  we  have 
said,  would  have  been  in  violation  of  that  act.  It  is  the  object 
of  the  Interstate  Commerce  Law  and  the  Elkins  Act  to  prevent 
favoritism  by  any  means  or  device  whatsoever  and  to  prohibit 
practices  which  run  counter  to  the  purpose  of  the  act  to  place 
all  shippers  upon  equal  terms.  We  think  the  Commerce  Court 
should  have  enjoined  the  carrying  out  of  this  contract. 
It  follows  that  in  case  No.  621  the  judgment  of  the  Commerce 
Court  should  he  reversed  and  the  case  remanded  for  the  entry 
of  a  decree  in  conformity  to  this  opinion.  In  No.  622  the  judg- 
ment of  the  Commerce  Court  should  he  affirmed. 


CENTRAL  STOCK  YARDS  COMPANY  v.  LOUISVILLE 
&  NASHVILLE  RAILWAY  COMPANY. 

192  U.  S.  568  (1904) 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  C.  Dodd  and  Mr.  Wm.  D.  Washbumj  with  whom 
Mr.  J.  L.  Dodd  and  Mr.  W.  M.  Smith  were  on  the  brief,  for  appel- 
lant. 

Mr.  Helm  Bruce,  with  whom  Mr.  Charles  N.  Burch  and  Mr. 
Ed.  Baxter  were  on  the  brief,  for  appellees 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 
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This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  Appeab 
affirming  a  decree  of  the  Circuit  Court  which  dismissed  the  plain- 
tiflPs  bill.    118  Fed.  Rep.  113.    The  bill  was  brought  by  the\ 
appellant,  a  Delaware  corporaticm,  against  a  Kentucky  corpora-   ' 
tion,  to  compel  it  to  receive  live  stock  tendered  to  it  outside  the 
State  DI  l^entucky  for  the  Central  Stock  Yards  station,  and  to 
deliver  the  same  at  a  point  of  physical  connection  between  its 
road  and  the  Southern  Ibdlway,  for  ultimate  deUvery  to  or  at    . 
the  Central  Stock  Yards.    The  Central  Stock  Yards  station  is  at 
the  Central  Stock  Yards,  just  outside  the  boundary  line  of  Louis- 
ville, Kentucky,  on  the  Southern  Railway  Company's  line,  and 
by  agreement  between  the  two  companies  the  Central  Stock 
Yards  are  the  "live  stock  depot  for  the  purpose  of  handling  live 
stock  to  and  from  Louisville"  on  the  Southern  Railway.    The 
defendant,  by  a  similar  arrangement,  has  made  the  Bourbon 
Stock  Yards  its  live  stock  depot  for  Louisville,  and  declines  to  re- 
ceive live  stock  billed  to  the  Central  Stock  Yards,  or  to  deliver  live 
stock  destined  to  Louisville  elaewhere  than  at  the  Bourbon  yards^^^ 
There  are  physical  connections  between  the  Louisville  and  Nas^ 
viUe  and  the  Southern  tracks  at  a  point  between  the  two  stock 
yards,  which  is  passed  by  the  greater  portion  of  the  livestock 
carried  by  the  Louisville  and  NashviUe  Company,  and  at  another 
point  which  would  be  more  convenient  for  delivery  a  little  further 
to  the  northward.    The  details  are  unimportant,  except  tha^ 
in  order  to  deliver,  as  prayed,  the  defendant  would  be  compelled  T 
either  to  build  chutes  or  to  hand  over  its  cars  to  the  Southern  1 
Railroad,  after  having  made  some  contract  for  their  retur^/ 
The  right  is  claimed  by  the  plaintiff,  under  the  Interstate  Com- 
merce Act  of  February  4,  1887,  c.  104,  §  3,  24  Stat.  379,  making 
it  unlawful  for  common  carriers  subject  to  the  act  to  give  unreason- 
able preferences,  and  requiring  them  to  afford  all  reasonable, 
prnpAT^nH  fy|iml  facilities  for  the  mterchange  of  traflic_betweeti 
their  resp^Aive  lines,  and  for  the  rec3ving,  forwarding  and 
delivering  of  property  to  and  from  their  several  lines  and  those 
connecting   therewith.    The  right   is   claimed   also   under  the 
Constitution  of  Kentucky,  especially  §  213,  requiring  Kentucky 
railroad  companies  to  receive,  deliver,  transfer  and  transport 
freight  from  and  to  any  point  where  there  is  a  physical  connection 
between  the  tracks,  as  we  understand  it^  of  the  railroad  con- 
cerned and  any  other. 

For  the  purposes  of  decision  we  assume,  without  expressing 
an  opinion,  that  if  the  Act  of  Congress  and  the  Kentucky  Con- 


280  DUTIES  OF  CARRIERS  UNDER  THE  ACT 

stitution  apply  to  the  case  they  both  confer  rights  upon  the 
plaintiflF.  As  to  the  former  compare  §§  8,  9,  and  the  act  of  Feb- 
ruary 19/  1903,  c.  708,  §  2,  32  Stat.  847,  848,  Covington  Stock- 
Yards  Co.  V.  Keithy  139  U.  S.  128;  Kentucky  &  Indiana  Bridge 
Co.  V.  LouistriUe  &  Nashville  R.  ft.,  37  Fed.  Rep.  567,  610,  620. 
The  rights  under  the  latter,  which  are  relied  upon  especially, 
could  not  be  established  without  discussion.  Compare  Atkinson 
V.  Newcastle  &c.  Waterworks  Co.,  L.  R.  2  Ex.  Div.  441;  Johnston 
V.  Consumers^  Gcw  Company  of  Toronto,  [1898]  A.  C.  447.  For 
the  same  purpose  we  further  assume  that  such  rights  as  the 
plaintiff  has  may  be  enforced  by  bill  in  equity.  See  Inierstaie 
Stock-Yards  Co.  v.  Indianapolis  Union  Railway,  99  Fed.  Rep. 
472.  We  also  lay  on  one  side  the  question  whether  the  section 
of  the  Constitution  of  Kentucky  is  or  is  not  invalid  as  an  attempt 
to  regulate  conmierce  among  the  States.  For  we  are  of  opinion 
that  the  defendant's  conduct  is  not  within  the  prohibitions  or 
requirements  of  either  the  Act  of  Congress  or  the  Constitution 
of  Kentucky,  as  those  provisions  fairly  should  be  construed. 

The  Bourbon  Stock  Yards  are  the  defendant's  depot.  They 
are  its  depot  none  the  less  that  they  are  so  by  contract  and  not 
so  by  virtue  of  a  title  in  fee.  Unless  a  preference  of  its  own 
depot  to  that  of  another  road  is  forbidden,  the  defendant  is  not 
within  the  Act  ot  Congress.  Suppose  that  the  Southern  Railway 
stAtl6ti  and  the  Louisville  and  Nashville  station  were  side  by 
side,  and  that  their  tracks  were  connected  within  or  just  outside 
the  limits  of  the  station  grounds.  It  could  not  be  said  that  the 
defendant  was  giving  an  undue  or  unreasonable  preference  to 
itself  or  subjecting  its  neighbor  to  an  undue  or  unreasonable 
disadvantage  if  it  insisted  on  delivering  live  stock  which  it  had 
carried  to  the  end  of  the  transit  at  its  own  yard.  These  views 
are  sanctioned  by  what  was  said  in  Covington  Stock-Yards  Co. 
V.  Keith,  139  U.  S.  128.  The  fact  that  the  plaintiff's  stock  yards 
are  public  does  not  change  the  case.  See  further  BiUchers^  & 
Drovers^  Stock-Yards  Co.  v.  Louisville  &  Nashville  ft.  ft.,  67  Fed. 
Rep.  35. 

If  the  cattle  are  to  be  unloaded,  then,  as  was  said  in  Covington 
Stock-Yards  Company  v.  Keith,  the  defendant  has  a  right  to 
unload  them  where  its  appliances  for  unloading  are,  and  cannot 
be  required  to  establish  another  set  hard  by.  On  the  other  hand, 
iftj*Att1ft  arft  t^  rftiTiRin  in  the  defendant's  cars  it  cannot  be 
required  to  hand  those  cars  over  to  another  railroad  without,.a 
contract,  and  the  courts  have  no  authority  to'dTctate  a  contract 
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to  the  defendant  or  to  requirejt.toj"ftVf  ftlP*^  _  Atchison,  Topeka  A 
Sania  F^  H.  U.  v.  Denver  &  S^  Orleans  R.  R.,  110  U.  S.  667,  680. 
The  consensus  of  the  Circuit  Courts  is  to  the  same  eflfect.  Ken- 
tucky and  Indiana  Bridge  Co.  v.  LouisviUe  d:  XashviUe  R.  /?., 
37  Fed.  Rep.  567,  629,  630;  LiUle  Rock  A  Memphis  ft.  R.  v. 
Si.  Louis,  Iron  Mountain  &  Southern  Ry.,  41  Fed.  Rep.  559; 
Chicago  &  Northwestern  Ry,  v.  Osborne,  52  Fed.  Rep.  912;  Oregon 
Short-line  &  Utah  Xorthem  Ry,  v.  Northern  Pacific  R.  R,,  61  Fed. 
Rep.  158,  affinning  S.  C,  51  Fed.  Rep.  465;  LitOe  Rock  &  Mem- 
phis R.  R,  V.  St.  Louis  Southicedem  Ry.,  63  Fed.  Rep.  775;  St. 
Louis  Drayage  Co.  v.  Louisville  A  NashviUe  R.  R.,  65  Fed.  Rep. 
39;  AUen  v.  Oregon  R.  R.  A  Navigation  Co.,  98  Fed.  Rep.  16. 
AU  that  was  decided  in  Wisconsin,  Minnesota  A  Pacific  R.  R.  v. 
Jacobson  179  U.  S.  287,  was  that  by  statute  two  railroad  com- 
panies might  be  required  to  make  track  connections.  So  much 
of  the  statute  as  undertook  to  r^ulate  rates  was  not  passed  upon. 
See  Minneapolis  A  St.  Louis  R.  R.  v.  Minnesota,  186  U.  S.  257, 
263.  There  is  no  act  of  Congress  that  attempts  to  give  courts 
the  power  to  require  contracts  to  be  made  in  a  case  like  this. 

What  we  have  said  applies,  in  our  opinion,  to  the  Constitution 
of  Kentucky  with  little  additional  argument.    The  requiremeSTlt  | 
to  deliver,  transfer  and  transport  freight  to  any  point  where  ll  I 
there  is  a  physical  connection  between  the  tracks  of  the  railroad  |l  I 
companies,  must  be  taken  to  refer  to  cases  where  the  freight  is  ll  I 
destined  to  some  further  point  by  transportation  over  a  con-J|  \ 
necting  line.    It  cannot  be  intended  to  sanction  the  snatchmg 
rf  the  freight  from  the  transporting  fioinpRny  at  the  moment^ 
and  for  the  purpose  of  delivery.    It  seems  to  us  that  this  would 
b^  so  unreasonable  an  interpretation  of  the  section  that  we  do 
not  find  it  necessary  to  consider  whether  under  any  interpreta- 
tion it  can  be  sustained.     In  view  of  the  course  taken  by  the 
argument  we  may  add  that  we  do  not  find  a  requirement  that 
the  railroad  company  shall  deliver  its  own  cars  to  another  road. 
The  earlier  part  of  section  213  provides  that  all  railroads  ''shall 
receive,  transfer,  deliver  and  switch  empty  or  loaded  cars,  and 
shall  move,  transport,  receive,  load  or  unload  all  the  freight  in 
carloads  or  less  quantities,  coming  to  or  going  from  any  railroad, 
.  .  .  with  equal  promptness  and  dispatch,  and  without  any  dis- 
crimination. ..."    Promptness  and  the  absence  of  discrimina- 
tion are  the  point,  and  that  shows  that  the  words  "coming  to  or 
going  from  any  railroad,"  qualify  the  words  "empty  or  loaded 
cars"  as  well  as  "freight,"  and  therefore  that  the  cars  referred 
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to  Bxe  cars  f rom_other  roada.  The  same  thing  is  shown  by  the 
word  '' receive/'  which  is  the  starting  point  of  all  that  relates 
to  cars.  See  LauistnOe  &  Nas/urQie  R.  R.  v.  CommanweaUh,  108 
Kentucky,  628,  633.  The  other  sections  of  the  Ck>nstitution 
need  no  special  remark. 

We  have  discussed  the  case  as  if  the  two  stock  yards  were  side 
by  side.  They  were  not,  but  they  both  were  points  of  delivery 
for  cattle  Eaving  Louisville  as  their  genftr^^l  Hft«*:mft,|]nn,  They 
Both  were  Louisville  stations  in  effect.  It  may  be  that  a  case 
could  be  imaged  in  which  carriage  to  another  station  in  the 
same  city  by  another  road  fairly  might  be  r^arded  as  bona  fide 
further  transportation  over  a  connecting  road  and  within  the 
requirements  of  the  Kentucky  Constitution.  However  that 
may  be,  we  are  of  opinion  that  the  court  below  was  entirely  right, 
so  far  as  appears,  in  treating  this  as  an  ordinary  case  of  stations 
at  substantially  the  same  point  of  delivery,  and,  therefore,  as 
one  to  be  dealt  with  as  if  they  were  side  by  side.  As  the  defend- 
ant would  not  be  bound  to  deliver  at  the  Central  Stock  Yards 
if  they  were  by  the  side  of  its  track,  its  obligation  is  no  greater 
because  of  the  intervention  of  a  short  piece  of  the  track  of  another 
railroad.  As  we  have  said,  the  delivery  would  have  to  be  made 
either  by  unloading  or  by  the  surrender  of  the  defendants'  cars. 

Decree  affirmed, 

Mb.  JusnncE  McKenna  concurs  in  the  result. 


KANSAS    CITY    SOUTHERN    RAILWAY    COMPANY    v. 

C.  H.  ALBERS  COMMISSION  CO. 

223  U.  S.  573  (1912). 

The  facts  are  stated  in  the  opinion. 

Mr.  Cyrus  Crane,  with  whom  Mr.  Samuel  W.  Moore  was  on  the 
brief,  for  plaintiff  in  error. 

Mr.  John  M.  Wayde  and  Mr.  Pkilip  Pitt  Campbell  for  defendant 
in  error. 

Mr.  Justice  Van  Dbvanteb  delivered  the  opinion  of  the 
court. 

This  was  a  proceeding  in  garnishment  under  the  laws  of  the 
State  of  Kansas.    The  C.  H.  Albers  Commission  Company  had 
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recovered  a  judgment  in  the  District  Court  of  Crawford  County, 
in  that  State,  against  Robert  L.  Forrester  and  Joseph  M.  For- 
rester, doing  business  as  Forrester  Brothers,  in  the  sum  of  $10,- 
333.72,  with  interest,  and  had  brought  the  Kansas  City  Southern 
Railway  Company  into  the  case,  as  a  garnishee,  upon  a  general 
allegation  that  it  was  indebted  to  Forrester  Brothers.  The 
railway  company,  which  will  be  spoken  of  as  the  garnishee,  ap- 
peared and  denied  that  allegation.  Under  the  practice  in  that 
State  the  issue  so  framed  was,  without  other  pleadings,  brought 
on  for  trial  as  a  civil  action.  The  trial  was  begun  before  the 
court  and  a  jury,  but  later  the  jury  was  discharged,  with  the 
consent  of  the  parties,  and  the  trial  proceeded  before  the  court 
alone.    The  case  made  by  the  evidence  was  this: 

The  garnishee  was  operating  a  railroad  extending  from  Kansas 
City,  Missouri,  to  Texarkana,  Texas.  Another  railroad,  which 
will  be  spoken  of  as  the  northern  line,  connected  with  it  at  Kansas 
City  and  extended  northward  to  Omaha,  Nebraska.  Forrester 
Brothers  were  buyers  and  sellers  of  grain,  with  offices  at  St. 
Louis,  Missouri.  In  the  late  summer  or  early  fall  of  1901  the  two 
roads,  at  the  solicitation  of  Forrester  Brothers,  entered  into  an 
oral  agreement  with  the  latter  whereby  they  were  granted  a 
special  rate  on  com  and  oats  to  be  shipped  in  carload  lots  from 
Omaha  via  Kansas  City  to  Texarkana.    The  evidence  was  con- 

l!,*^^  '         fficting  as  to  whether  the  rate  agreed  upon  for  the  through  haul 
;;*'  ^  ,^'  ..        was  12^  or  16}  cents  per  hundred  pounds,  but  it  was  one  or  the 
other,  and  the  garnishee  was  to  charge  and  receive  8  cents  for 
the  haul  over  its  road  and  the  remainder  was  to  go  to  the  northern 
',1^'  line.    The  evidence  was  also  conflicting  as  to  whether  the  agree- 

ment  was  to  terminate  on  the  thirty-first  of  October,  or  was  to 
continue  until  all  the  shipments  then  contemplated  by  Forrester 

"'  ^  £ '        Brothers  were  completed.    After  the  agreement  was  made,  and 
'/'/,;':''      in  reliance  thereon,  Forrester  Brothers  made  large  purchases  of 
com  and  oats  at  Omaha  for  shipment  to  and  sale  at  Texarkana, 
as  they  had  contemplated  doing  when  soliciting  the  special  rate. 

^  ^  '  The  agreement  was  observed  by  the  garnishee  until  and  including 

the  thirty-first  of  October,  and  during  that  time  the  shipments 
were  carried  on  through  bills  of  lading.  Thereafter  the  garnishee 
disregarded  the  agreement,  required  that  the  shipments  be  rebilled 
at  Kansas  City,  and  collected  a  10-cent  rate  for  the  haul  over  its 
road  until  November  10,  and  thereafter  a  14-cent  rate.  The 
payment  of  the  larger  rates  was  made  by  an  agent  of  Forrester 
Brothers  at  Kansas  City,  who  did  not  know  of  the  agreement. 


8: 


...  •  * 


.  -  -  ■< 


v. 


284  DUTIES  OF  CARRIERS  UNDER  THE  ACT 

By  exacting  the  larger  rates  the  garnishee  received  S10;527.55 
more  than  it  would  have  received  under  the  8-cent  rate.  No 
schedule  embodying  the  12^  or  16i-cent  rate,  whichever  it  was, 
for  the  through  haul,  or  the  8-cent  rate  for  the  haul  over  the 
garnishee's  road,  -was  filed  with  the  Interstate  Commerce  Com- 
mission; and  neither  was  any  memorandum  or  statement  of  the 
oral  agreement  so  filed.  Apart  from  the  agreement  there  was  no 
joint  through  rate  applicable  to  these  shipments. 

When  the  agreement  was  made  there  was  in  force  on  the  gar- 
nishee's road  a  "proportional  rate"  of  10  cents  per  hundred  pounds 
on  com  and  oats  moving  from  Kansas  City  to  Texarkana.  This 
rate  was  not  applicable  to  shipments  originating  at  Kansas  City, 
but  only  to  such  as  originated  elsewhere  on  connecting  lines. 
Nor  was  it  invariably  confined  to  the  movement  from  Kansas 
City  to  Texarkana,  for  it  included  also  the  haul,  when  there 
was  such,  to  Kansas  City  from  certain  common  points,  such  as 
St.  Joseph,  Atchison  and  Leavenworth,  which  usually  enjoyed 
the  Kansas  City  rates  and  were  not  reached  by  the  garnishee's 
road,  but  by  other  roads.  Thus,  shipments  originating  on  lines 
connecting  at  the  common  points  with  the  roads  leading  to  Kansas 
City  took  this  rate  from  the  common  points  to  Texarkana.  As 
applied  to  such  shipments  the  rate  was  joint  as  well  as  propor- 
tional, and  as  applied  to  others  it  was  a  proportional  rate  of  the 
garnishee  alone.  It  was  embodied  in  a  schedule  duly  filed  with 
the  Interstate  Commerce  Commission,  and  remained  in  force 
until  November  10,  when  it  was  superseded  by  a  like  rate  of  14 
cents,  shown  in  an  amendatory^chedule  so  filed.  These  schedules 
bore  a  heading  indicating  that  they  were  adopted  by  the  garnishee 
"in  connection  with"  other  designated  railroads,  they  being  the 
roads  over  which  the  haul,  when  there  was  such,  from  the  common 
points  to  the  garnishee's  road  would  be  made.  The  northern  lin4 
was  not  one  of  them,  nor  was  Omaha  one  of  the  common  points^/ 
There  was  a  like  provision  for  the  haul,  when  there  was  such, 
from  Texarkana  to  common  points  therewith,  and  also  a  designa- 
tion of  the  railroads  over  which  that  haul  would  be  made;  but 
as  that  feature  of  the  schedules  is  immaterial  here,  it  may  be 
eliminated  from  consideration. 

As  explaining  a  proportional  rate  and  indicating  the  correct 
application  of  the  one  just  named,  F.  M.  King,  an  experienced 
station  agent  of  the  garnishee,  testified:  "Q.  I  will  ask  if  you 
know  whether  or  not  the  words  'proportional  rates'  have  a  well- 
defined  and  understood  meaning  in  railroad  business  and  on  the 
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Kansas  City  Southern.  A.  They  have;  yes,  sir.  Q.  Now,  just 
tell  briefly  what  those  terms  mean,  those  words  'proportional 
rates,'  if  you  know.  A.  A  proportional  rate  is  a  rate  put  in  tol 
cover  business  .  .  .  coming  to  our  lines  from  other  points,  apply- 1 
ing  to  commodities  where  we  have  no  through  rates.  It  is  put  ] 
in  in  order  to  protect  a  shipper  on  a  long  haul.  For  instance,  a  I 
shipment  coming  from  .  .  .  points  out  in  Kansas,  where  there  | 
is  no  through  rate  published,  ...  we  accept  it  from  the  connect- 1 
ing  line  and  bill  it  out  then  on  a  proportional  rate,  which  is  le^ 
than  the  local  tariff  rate.  Q.  Now,  you  spoke  there  of  a  local 
tariff  rate;  if  those  words  have  a  well-defined  meaning,  I  wish 
you  would  state  what  those  are.  A.  A  local  rate  is  a  rate  apply- 
ing locally  from  one  station  to  another  on  the  same  road.  Q.  In 
that  term  'local  rate'  as  distinguished  from  'proportional  rate,' 
how  about  the  origin  of  the  shipment?  A.  That  is  where  it 
originates  and  terminates  on  the  same  line."  And  E.  E.  Smythe, 
the  general  freight  agent  of  the  garnishee,  under  whose  direction 
the  schedules  embracing  this  proportional  rate  were  prepared  and 
filed,  testified:  "Q.  Mr.  Smythe,  what  is  meant  in  railroading' 
by  'common  points'?  A.  Common  points  are  points  which  take 
the  same  rate.  .  .  .  Q.  Common  points  are*  Gomparatively  cloge 
together,  t<^lfiiig  ^h^  fffl*"^  ^nt^q^  A.  Yes,  sir.  Q.  How  far  north 
is  Omaha  from  Kansas  City?  A.  220  or  226  miles.  .  .  .  Q.  How 
far  north  from  Kansas  City  is  Atchison  and  Leavenworth?  A. 
Between  30  and  40  miles.  Q.  And  St.  Joe  about  60  miles  north 
of  Kansas  City?  A.  Yes,  sir,  60.  Q.  Ia,Qmaha  a  common  point 
with  Leavenworth,  Atchison,  St.  Joe  and  TC^^^<»  City?  A.  No^ 
sir._^.  Q.  iSlow,  Mr.  Smythe,  I  will  ask  you  to  state  what  is 
known  in  railroading  as  'proportional  rates,'  what  does  that 
expression  mean,  if  it  has  any  fixed  or  definite  meaning?  A. 
Proportional  rates  are  rates  established  in  a  great  many  centers 
—  grain  centers,  if  you  please  —  on  grain  coming  from  any 
territory  which  may  be  shipped  there  for  reshipment.  .  .  .  Q. 
I  will  ask  you  if  the  words  'proportional  rates'  have  a  fixed  and 
definite  meaning  'among  railroad  men,  especially  among  traffic 
men?  A.  Yes,  sir.  .  .  .  Q.  Can  you  give  us  an  illustration  so 
we  will  understand  it  more  definitely?  Give  your  own  illustration 
of  shipments  coming  into  Kansas  City  and  going  out  again.  A. 
We  will  take  Wichita,  Kansas.  Some  Kansas  City  firm  will 
buy  hay  and  grain  there  from  a  Wichita  dealer,  or  some  point  in 
that  territory,  and  ship  that  hay  to  Kansas  City  to  John  Jones 
Commission  Co.    Mr.  Jones  pays  the  freight  on  that  car,  and  in 
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the  meantime  ...  he  may  have  sold  that  car  of  hay  or  grain  to 
go  to  New  Orleans,  .  .  .  and  he  accordingly  comes  to  you,  or 
presents  to  the  general  agent  the  expense  bill  covering  the  freight 
in,  and  when  that  is  checked  to  see  that  the  correct  rate  is  applied 
it  goes  out  on  a  proportional  rate  from  Kansas  City  or  any  other 
point  where  the  proportional  rate  applies,  at  the  proportional 
rate  named  in  the  tariff.  .  .  .  Q.  Explain  in  your  own  way.  A. 
You  want  me  to  explain  what  that  tariff  [the  proportional  one 
now  under  consideration]  means?  What  it  would  apply  on? 
Q.  Yes,  sir,  just  explain  the  meaning  of  this  expression  'in  connec* 
tion  with  the  Chicago  Great  Western'  and  the  other  roads.  A. 
That  tariff  would  apply  on  grain  coming  into  Kansas  City  on  any 
railroad  in  America  [and  bound]  to  Texarkana.  .  .  .  Q.  You  say 
it  would  apply  on  grain  coming  into  Kansas  City  from  any  point 
in  the  world?  Yes,  sir,  any  place  in  America."  This  testimony, 
bearing  upon  the  meaning  of  the  proportional  rate  schedules, 
was  not  in  any  way  contradicted. 

It  was  not  shown  whether  those  schedules  were  sanctioned 
by  the  other  railroads  over  which  the  haul,  when  there  was  such, 
from  the  common  points  to  the  garnishee's  road  was  to  be  made; 
and  while  it  was  shown  that  those  schedules  were  regularly  printed 
and  that  copies  thereof  were  sent  to  the  freight  offices  of  the 
garnishee  at  Kansas  City  and  other  points  and  were  there  kept 
open  to  public  inspection,  it  was  not  shown  that  copies  were 
posted  in  public  and  conspicuous  places  in  those  offices. 

Respecting  the  existence  of  an  applicable  local  rate  on  the 
northern  line  from  Omaha  to  Kansas  City,  the  witness  Smythe 
testified:  "Q.  I  will  ask  you  to  state  if  you  know  what  the  rate 
was  in  1901  on  grain  between  Omaha  and  Kansas  City?  A.  Yes, 
sir.  Q.  I  will  ask  you  to  state  what  it  was.  A.  The  rate  was 
9  cents.  Q.  Is  that  what  you  call  a  legal  rate?  A.  It  was  the 
legal  rate;  yes,  sir.  Q.  That  is,  between  Omaha  and  Kansas 
City?  A.  Yes,  sir.  Q.  On  what  roads  was  that  in  effect?  A. 
In  effect  over  the  Burlington,  Missouri  Pacific  and  all  lines  reach- 
ing Omaha  running  into  Kansas  City."  This  testimony  was 
offered  and  admitted  without  objection,  and  its  effect  was  in  no 
way  impaired  or  qualified,  save  as  the  same  witness,  as  also 
others,  testified  to  the  existence  of  a  rate  of  6^  cents,  called  the 
"Missouri  arbitrary,"  on  grain  carried  from  Omaha  to  Kansas 
^City  when  destined  to  points  beyond.  If  this  latter  was  an 
individual  rate  of  the  northern  line,  and  not  a  conventional 
division  of  some  joint  through  rate,  as  to  which  the  testimony 
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was  somewhat  uncertain,  it  was  applicable  to  the  shipments  in 
question;  otherwise  the  9-cent  rate  was  applicable.  In  either 
event  there  was  a  lawful  local  rate  covering  the  haul  over  the 
northern  line. 

At  the  trial  the  plaintiff  took  the  position,  not  that  the  propor- 
tional rate  was  unreasonable,  preferential,  discriminatory  or 
otherwise  objectionable  under  the  Interstate  Commerce  Act, 
butthat  the  special  agreement  was  valid  and  the  garnishee  conse^ 
quently  was  under  a  common  law  liability  to  Forrester  Brothers  | 
for  all  that  it  had  collected  in  excess  of  the  stipulated  8-cent  raj 
foi^  the  hamj^vfir  Hfl  mad  .  And^thf*  ffnmiflhfM^'n  pftflition,  inftiffii^ 
upon  throughout  the  trial,  is  reflected  by  the  following  declarations 
of  law  which  it  tendered  and  the  court  rejected  : 

"Where  an  interstate  shipment,  of  merchandise  passes  from 
the  point  of  origin  to  the  point  of  destination  over  the  lines  of 
two  separate  carriers,  and  such  carriers  have  not,  by  agreement, 
established  a  joint  rate  over  their  said  lines  and  filed  and  published 
the  same  in  the  manner  required  by  the  Interstate  Commerce 
Act,  then  the  only  lawful  charge  for  transportation  to  be  applied 
to  such  shipment  is  the  published  tariff  rate  of  the  first  carrier 
from  the  point  of  origin  of  the  shipment  to  the  point  of  connection 
with  the  second  carrier,  plus  the  published  tariff  charge  of  the 
second  carrier  from  the  point  of  connection  with  the  first  carrier 
to  the  point  of  destination. 

''On  interstate  shipments  of  merchandise  the  only  lawful  rates 
applicable  thereto  are  such  rates  as  have  been  filed  and  published 
in  the  manner  requured  by  the  Interstate  Commerce  Act." 

And,  appl3ring  those  declarations  to  the  evidence,  the  garnishee 
insisted  that  during  the  time  of  the  shipments  in  question  lawfully 
established  local  rates,  applicable  thereto,  were  in  force  upon 
the  two  roads,  and  that  those  rates  were  not  superseded  or  dis- 
placed by  the  special  agreement  with  the  shipper;  that  the  rates 
agreed  upon,  that  is,  the  joint  through  rate  and  the  ?^-cent  rate, 
never  became  legally  operative,  because  never  embraced  in  any 
schedule  filed  with  thr  Tntfimtfttft  ^Trmmprfif  Commission:  and, 
finally,  that  the  charges  exacted  for  the  haul  over  its  road  con- 
formed to  the  lawf  uUy  established  rate,  and  were  the  only  charges 
which  lawfully  could  have  been  accepted. 

The  trial  court  sustained  the  plaintiff's  position,  made  a  general 
finding  in  its  favor,  and  entered  judgment  thereon  against  the 
garnishee.    The  Supreme  Court  of  the  State  affirmed  the  finding 
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and  judgment  (79  Kansas,  59),  and  this  writ  of  error  was  then 
allowed.^ 

Coming  then  to  the  questions  arising  upon  the  case  made  by 
the  evidence,  we  have  seen  that  when  the  agreement  for  the 
special  rate  was  made,  and  during  the  time  of  the  shipments  in 
question,  there  was  in  force  on  the  garnishee's  road  ^.  lawful 
proportional  rate,  at  first  of  10  and  later  of  14  cents,  applicable 
to  tnese  shipments,  unless  it  was  objectionable  in  some  of  the 
following  particulars: 

(a)  Although  it  was  shown  that  the  schedules  embodying  this 
rate  were  regularly  printed,  duly  filed  with  the  Interstate  Com- 
merce Commission,  and  kept  open  to  public  inspection  at  the 
freight  offices  of  the  garnishee  at  Kansas  City  and  other  points, 
it  was  not  shown  that  copies  were  posted  in  public  and  conspicuous 
places  in  those  offices  as  required  by  §  6  of  the  Interstate  Com- 
merce Act.  Posting,  however,  was  not  essential  to  make  rates 
legally  operative,  and  was  required  only  as  a  means  of  afFording" 
special  facilities  to  the  public  for  ascertaining  therates^duoZZy  in 
force.  Texas  and  Pacific  Railway  Co.  v.  Cisco  OU  AfiZZ,  204  U.  S. 
449. 

(&)  It  was  not  shown  that  these  schedules  were  sanctioned  by 
the  other  railroads  designated  therein,  they  being  the  roads  over 
which  the  haul  to  the  garnishee's  road  from  the  common  points 
was  to  be  made  when  the  shipments  were  received  from  con- 
necting lines  at  those  points.  Such  a  showing,  however,  was  not 
necessary  here.  The  other  roads  had  no  interest  in  the  rate  as 
applied  to  shipments  received  by  the  garnishee  from  the  northern 
line  at  Kansas  City,  as  were  the  shipments  in  question.  As 
applied  to  them  the  rate  was  not  joint,  but  an  individual  rate  of 
the  garnishee.  The  sanction  of  the  other  roads  was  essential 
only  to  its  application  to  the  haul  from  the  common  points, 
when  there  was  such.  _  -  • 

(c)  As  before  stated,  the  heading  of  these  schedules  indicated 
that  they  were  adopted  by  the  garnishee  "in  connection  with" 
other  designated  railroads,  they  being  the  ones  just  mentioned 
as  interested  in  the  rate  when  applied  to  shipments  received 
from  connecting  lines  at  the  common  points.  This,  it  is  con- 
tended, meant  that  the  rate  was  applicable  only  to  shipments 
received  by  the  garnishee  from  those  roads,  ^ut  an  examination 

^  The  court  here  considered  and  overruled  objections  to  its  jurisdiction. — 
Ed. 
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of  the  schedules  satisfies  us  that  they  had  no  such  meaning.  The 
heading  merely  reflected  the  fact  that  the  rate,  in  some  prits^ 
applications,  was  to  hft  ^  joint,  nnp  RA  hpf.|Y^^  the  garnishee  aSd 
the^esieiated^roads.  The  schedules  themselves  did  not  restrict 
the  rate  to  shipments  received  from  those  roads,  but,  on  the 
contrary,  indicated  that  it  was  applicable  to  shipments  received 
by  the  garnishee  at  Kansas  City  from  any  connecting  line.  This 
view  of  it  was  fortified,  unnecessarily,  as  we  think,  by  the  uncon- 
tradicted testimony  of  expert  witnesses,  who  declared  that  the 
rate  was  applicable  to  shipments  originating  on  any  connecting 
line,  whether  received,  by  the  garnishee  at  Kansas  City  or  by  one 
of  the  designated  roads  at  a  common  point. 

The  uncontradicted  testimony  of  witnesses  likely  to  be  informed 
on  the  subject  disclosed  the  existence  of  an  applicable  lawful  rate 
on  the  northern  line  from  Omaha  to  Kansas  City.  True,  this 
testimony  was  not  the  best  evidence,  but,  being  offered  and 
admitted  without  objection,  it  was  evidence  which  could  not  be 
disregarded.  Diaz  v.  United  Stales,  222  U.  S.  574;  Schlemfner  v. 
Buffalo  J  Rochester  &  Pittsburg  RaUvmy  Co.,  205  U.  S.  1,  9;  United 
States  V.  McCoy,  193  U.  S.  593,  598.  And  while  it  may  have 
been  left  somewhat  uncertain  as  to  which  of  two  such  rates,  one 
of  6^  and  the  other  of  9  cents,  was  the  applicable  one,  it  was 
disclosed  with  certainty  that  it  was  one  or  the  other. 

Such  being  the  state  of  the  evidence,  the  necessary  conclusion,^ 
as  matter  of  law,  is  that  an  applicable  and  lawfully  established  I 
.local  rate  was  in  force  on  each  road.  And  as  it  was  conceded  V 
that  there  was  no  established  joint  through  rate,  it  likewise  is  a  | 
necessary  conclusion  that  the  shipments,  even  if  moving  on  I 
through  bills  of  lading,  should  have  taken  these  local  rates,  unless  I 
the  latter  were  superseded  or  displaced  by  the  special  agreements 

We  are  thus  brought  to  the  question  of  the  validity  of  that 


agreement.  Not  only  did  it  contemplate  a  departure  from  the 
established  local  rates  for  the  benefit  of  a  single  shipper,  but  no 
schedule  embracing  the  rates  agreed  upon  was  filed  with  the 
Interstate  Commerce  Commission.  Section  6  of  the  Interstate 
Commerce  Act,  as  it  existed  at  the  time,  laid  upon  every  carrier 
subject  to  the  provisions  of  the  act  the  duty  of  filing  with  the 
Commission  and  publishing  schedules  of  the  rates  to  be  charged 
for  the  transportation  of  property  over  its  road,  provided  for 
changing  and  superseding  such  rates  by  new  schedules  so  filed 
and  published,  and  made  it  unlawful  for  such  a  carrier  to  depart 
from  any  rate  so  established  and  in  force  at  the  time.    That 
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section  also  required  connecting  carriers,  agreeing  upon  joint 
through  rates,  to  file  schedules  thereof  with  the  Commission, 
made  similar  provision  for  changing  and  superseding  rates  so 
U  1^  established,  and  likewise  prohibited  any  deviation  from  an  es- 
tablished joint  rate  while  remaining  in  force.  Other  sections 
contained  provisions  against  unreasonable  rates,  unjust  discrimina- 
tions, undue  preferences  and  the  like.  The  chief  purpose  of  the 
act  was  to  seciu^e  uniformity  of  treatment  to  all,  to  suppress 
unjust  discriminations  and  undue  preferences,  and  to  prevent 
special  and  secret  agreements,  in  respect  of  rates  for  interstate 
transportation,  and  to  that  end  to  require  that  such  rates  be 
established  in  a  manner  calculated  to  give  them  publicity,  to 
make  them  inflexible  while  in  force,  and  to  cause  them  to  be 
unalterable  save  in  the  mode  prescribed.  In  every  substantial 
sense  local  rates  and  joint  through  rates  were  placed  on  the  same 
level.  Both  were  required  to  be  openly  established  and  uni- 
formly applied.  True,  the  carriers  were  obliged  to  establish 
local  fates  and  were  left  free  to  agree  upon  joint  through  rates, 
or  not,  as  they  chose;  but  if  they  did  agree  thereon,  the  rates 
could  become  legally  operative  only  by  being  established  as 
prescribed  in  the  act.  The  true  effect  of  the  statute  in  this 
regard  —  we  speak  of  the  statute  as  it  existed  in  1901  —  is  clearly 
stated  in  the  opinion  of  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  in  Chicago,  Burlington  &  Qvincy  Railway  Co.  v. 
United  States,  157  Fed.  Rep.  830,  833,  as  follows: 

''If  an  initial  carrier  accepts  trafiSc  for  transportation  and. 
issues  its  bill  of  lading  over  a  route  made  up  of  connecting  roads 
for  which  no  joint  through  rate  has  been  published  and  filed  with 
the  commission,  the  lawful  rate  to'  be  charged  is  the  sum  of  the 
established  local  rates  published  and  filed  bythe  individual 
roa^s;  OP  if,'^as^as  the  CTDS^TiCTe,  there  is  a  local  rate  over  one 
road  and  a  joint  rate  over  the  others  for  the  remainder  of  the 
route,  all  published  and  filed  with  the  commission,  the  lawful 
through  rate  to  be  charged  is  the  sum  of  the  local  and  joint  rates. 
I  /Sy  'failing  to  establish  or  concur  in  a  joint  through  rate  for  traffic 
\/l  accepted  for  interstate  transportation,  each  participating  carrier 
/ 1  impliedly  asserts  that  the  rate  which  it  has  duly  established, 
\  1  published,  and  filed  for  its  own  line  shall  be  a  component  part  of 
Mn^c  through  rate  to  be  charged.  It  is  competent  for  carriers,  if 
/  conditions  justify  it,  to  make  their  proportions  of  a  through  rate 
/  less  than  the  local  charges  upon  their  own  lines,  but  in  doing  so 
I    they  should  observe  legal  methods,  and  if  no  action  to  that  end 
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is  taken  they  in  effect  adhere  to  the  rates  established,  published, 
and  filed  by  them  a8  applyii^  not  only  to  local  but  to  through  / 
traffic." 

We  conclude,  as  matter  of  law,  that  thejpecisl  agreement  was      11  \  \ 
void,  that  the  established  local  rates  were  unatlected  by  it,  that 
the  rate  collected  by  the  garnishee  was  the  applicable  legal  rate, 
and  that  the  finding  and  juc^;ment  should  have  been  in  favor  of, 
and  not  against,  the  garnishee. 

To  avoid  any  misapprehenuon  in  respect  to  the  character  of 
the  liability  sought  to  be  enforced  in  this  case,  we  deem  it  well 
to  repeat  that  there  was  no  claim  of  any  right  to  reparation  or 
damages  under  the  Interstate  Commerce  Act,  anii  no  claim  that 
the  rate  collected  was  unreasonable,  preferential,  discriminatory 
or  otherwise  violative  of  that  act,  but  only  an  attempt  to  enforce 
a  supposed  liability  for  a  breach  of  the  special  agreement.  See 
Texas  and  Pacific  Railivay  Co.  v.  Abilene  Colbm  OU  Co.,  204  U.  S. 


The  facta  are  state  in  the  opinioa. 

Mr.  Edmund  F.  Trabue,  with  whom  Mr.  Blewett  Lee  was  on 
the  brief,  for  plaintiff  in  error. 

Mr.  James  W.  Clay,  Mr.  J.  F.  Clay  and  Mr.  A.  Y.  Clay  for 
defendant  in  error,  submitted: 

Memorandum  opinion,  by  direction  of  the  court,  by  Mr.  CHisr 
Justice  White. 

The  Henderson  Elevator  Company,  defendant  in  error,  as  plmn- 
tiff  below  brought  thb  action  to  recover  damages  from  the  Rail- 
read  Company,  the  pluntiff  in  error,  because  of  a  loss  alleged  to 
have  been  sustained  by  an  erroneous  quotation  by  the  agent  of 
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the  Railroad  Company  of  the  fraght  rate  on  com  shipped  in  inter- 
state commerce  from  the  station  of  the  Railroad  Company  at 
Henderson,  Kentucky.  A  rate  of  10  cents  per  himdred  pounds 
was  quoted  by  the  agent  when  in  fact  the  rate  as  fixed  by  the 
published  tariff  on  file  with  the  Interstate  Conmierce  Conmiission 
and  effective  at  the  time  was  13}  cents  per  hundred  pounds.  On 
the  trial  before  a  jury  the  court  instructed  that  if  the  loss  sus- 
tained by  the  plaintiff  ''was  occasioned  and  brought  about  by 
defendant's  failure  to  have  posted  or  on  file  in  its  office  in  Hen- 
derson, Kentucky,  its  freight  tariff  rate  in  question  and  by  reason 
of  any  erroneous  quotation  of  defendant  of  its  freight  rate  from 
and  to  the  points  in  question,  of  which  plaintiff  complains,  .  .  ." 
there  should  be  a  verdict  for  the  plaintiff.  A  verdict  having  been 
rendered  for  the  plaintiff  in  accordance  with  this  instruction  and 
the  judgment  entered  thereon  having  been  subsequently  affirmed 
by  the  Court  of  Appeals  of  Kentucky  (138  Kentucky,  220),  this 
writ  of  error  was  sued  out. 

It  is  to  us  clear  that  the  action  of  the  court  below  in  iiffiriTiing 
the  judgment  of  the  trial  court  and  the  reasons  upon  which  that 
action  was  based  were  in  conffict  with  the  rulings  of  this  court 
interpreting  and  applying  the  Act  to  R^ulate  Commerce.  New 
York  Cent,  R.  R.  v.  United  States  (No.  2),  212  U.  S.  500,  504; 
Texas  &  Pacific  R.  R.  Co.  v.  Mugg,  202  U.  S.  242;  Gulf  Railroad 
Co.  V.  Hefleyj  158  U.  S.  98.  That  the  failure  to  post  does  not 
prevent  the  case  from  being  controlled  by  the  settled  rule  estab- 
lished by  the  cases  referred  to  is  now  beyond  question.  Kansas 
City  So.  Ry.  Co.  v.  Albers  Coram.  Co,,  223  U.  S.  573,  594  (a). 

Reversed.^ 

^  A  letter  written  by  a  carrier  and  placed  on  file  by  the  Interstate  Com- 
merce Commission  stating  a  demurrage  charge  is  binding  as  the  filed  tariff, 
Berwind-White  Coal  Company  v.  Chicago  and  Erie  R.  Co.,  235  U.S. — 
(decided  December  14,  1914.)  -r  Ed. 
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CHICAGO  &  ALTON  RAILROAD  COMPANY  v.  KIRBY. 

33S  U.  S.  155  (1912). 

The  facts  are  stated  in  the  opinion. 

Mr.  Garrard  B.  Winston  and  Mr.  William  Patton,  with  whom 
Mr.  Silas  H.  Stravm  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  Albert  Sahetistein,  with  whom  Mr.  James  M.  Graham  was 
OB  the  brief,  for  defendant  in  error. 

Mb.  Justice  Lubtok  deUvered  the  opinion  of  the  court. 

Action  in  assumpsit  to  recover  damages  for  the  breach  of  a 


in  the  month,  did,  on  January  24,  1906,  contract  and  agree  to 
cany  a  car,  rented  by  defendant  in  error,  loaded  with  horses, 
for  the  consideration  of  $170.60,  over  its  own  rails  from  Spring- 
field to  JoUet,  Illinois,  and  there  deliver  so  that  it  would  be  car- 
ried by  a  fast  stock  train  known  as  the  "Horse  Special,"  over 
the  M.  C.  Railroad,  through  to  New  York.  Said  Hor%  Special 
was  run  but  three  times  each  week,  and  was  due  to  leave  Joliet 
the  following  morning.  It  is  then  alleged  that  the  defendant 
in  error,  as  directed  by  the  railroad  company,  delivered  and 
loaded  his  horses  on  the  afternoon  of  the  twenty-fourth;  but  that 
the  company  did  not  promptly  cany  and  deliver  the  same  to 
the  said  lasi  stock  train  on  the  morning  of  the  twenty-fifth,  as  it 
had  guaranteed  to  do,  having  failed  to  make  connection  with 
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that  train;  and,  that,  as  a  consequence,  the  car  was  forwarded 
by  a  later  and  much  slower  tram,  and  the  horses  were  delivered 
m  New  York  forty-eight  hours  after  they  would  have  arrived  had 
they  been  carried  by  the  Horse  Special,  as  the  plaintiff  in  error 
undertook.  As  a  result  of  this  prolonged  transportation,  the 
horses  did  not  reach  New  York  in  time  to  be  put  in  proper  con- 
dition for  the  horse  sale,  whereby  the  defendant  in  error  sustained 
damages,  aggregating  several  thousand  dollars. 

The  plaintiff  in  error  pleaded  the  general  issue  and  under  this 
presented  certain  defenses  which  we  shall  pass  by,  as  not  con- 
stituting questions  of  law  or  fact  open  to  review  upon  a  writ  of 
error  to  a  state  court. 

The  single  Federal  question  arises  upon  the  validity  of  the 
contract  to  so  carry  these  horses  as  to  deliver  them  at  Joliet  to 
be  carried  through  to  New  York  by  the  Horse  Special,  leaving 
Joliet  on  the  twenty-fifth  of  January. 

That  the  railroad  company  had  established  and  published 
through  joint  rates  and  charges  upon  carload  shipments  of  live 
stock  to  New  York  is  not  disputed.  The  rates  furnished  the 
defendant  in  error  were  the  r^ularly  published  rates.  Those 
rates  and  schedules  did  not  provide  for  an  expedited  service,  nor 
for  transportation  by  any  particular  train.  Neither  was  Eirby 
required  to  pay  any  other  or  higher  rate  for  the  promised  special 
service,  by  which  his  car  was  to  be  carried  so  as  to  be  attached 
^to  the  fast  stock  special  and  carried  by  it  to  New  York. 

By  the  third  section  of  the  original  act  of  February  4,  1887, 
24  Stat.  379,  it  is  made  unlawful  to  give  any  undue  or  unreason- 
able ''preference  or  advantage,"  to  any  particular  person,  or  to 
subject  any  particular  person  to  ''any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatever."  By  the 
sixth  section  of  the  same  act  it  is  required  that  the  carriers  subject 
to  the  act  shall  print  and  keep  for  public  inspection  schedules 
showing  the  rates,  charges  and  classifications,  "and  any  rules 
or  regulations,  which  in  any  wise  change  or  affect  or  determine 
any  part  or  the  aggregate  of  such  aforesaid  rates  and  fares  and 
charges."  The  same  section  also  provides  as  follows:  "And 
when  any  such  common  carrier  shall  have  established  and  pub- 
lished its  rates,  fares,  and  charges  in  compliance  with  the  pro- 
visions of  this  section,  it  shall  be  unlawful  for  such  common 
carrier  to  charge,  demand,  collect  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation,  for  the  transportation  of 
passengers  or  property,  or  for  any  services  in  connection  there- 


CHICAGO   &  ALTON  BAILBOAD  COMPANY  V,   KIRBT  295 

withy  than  is  specified  in  such  published  schedule  of  rates,  fares, 
and  charges  as  may  at  the  time  be  in  force." 

By  the  act  of  February  19,  1903,  known  as  the  Mkins  Act, 
amending  the  act  of  1887,  32  Stat.  847,  c.  708,  it  is  made^luflz. 


lawful  for  any  person,  persons,  or  corporation  to  oflFer,  grant,  or 
give  oTto  aolicii,  atTOpt  or  receive  any  rebate,  concession,  or  dis- 


crinunation  Jn^^peet-ofjtbe  transportation  of  any  property  in 
interstate  or  foreign  commerce  by  any  common  carrier  subject 
to  said  act  to  i^ulate  commerce  and  the  acts  amendatory  thereto 
whereby  any  such  property  shall  by  any  device  whatever  be 
transported  at  a  leas  rate  than  that  named  in  the  tariffs  published 
and  filed  by  such  carrier,  as  is  required  by  said  act  to  regulate 
commerce  and  the  acts  amendatory  thereto,  or  whereby  any 
other  advantage  is  given  or  discrimination  is  practiced." 

The  implied  agreement  of  a  common  carrier  is  to  carry  safely 
and  deliver  at  destination  within  a  reasonable  time.  It  is  other- 
wise when  the  action  is  for  a  breach  of  a  contract  to  carry  within 
a  particular  time,  or  to  make  a  particular  connection,  or  to  carry 
by  a  particular  train.  The  railroad  company,  by  its  contract, 
became  liable  for  the  consequence  of  a  failure  to  transport  accord- 
ing to  its  terms.  Evidence  of  diligence  would  not  excuse.  If 
the  action  had  been  for  the  common-law  carrier  liability,  evidence 
that  there  had  been  no  unreasonable  delay  would  be  an  answer. 
But  the  company,  by  entering  into  an  agreement  for  expediting 
the  shipment,  came  under  a  liability  different  and  more  burden- 
some than  would  exist  to  a  shipper  who  made  no  such  special 
contract. 

For  such  a  special  service  and  higher  responsibility  it  might 
clearly  exact  a  higher  rate.  But  to  do  so  it  must  make  and 
publish  a  rate  open  to  all.    This  was  not  done. 

The  shipper,  it  is  also  plain,  was  contracting  for  an  advantage 
which  was  not  extended  to  all  others,  both  in  the  undertaking 
to  carry  so  as  to  give  him  a  particular  expedited  service,  and  a 
remedy  for  delay  not  due  to  negligence. 

An  advantage  accorded  by  special  agreement  which  affects  \ 
the  value  of  the  service  to  the  shipper  and  its  cost  to  the  carrier 
should  be  published  in  the  tariffs,  and  for  a  breach  of  such  a  con- 
tract, relief  will  be  denied,  because  its  allowance  without  such  , 
publication  is  a  violation  of  the  act.    It  is  also  illegal  because  I 
it  is  'an  undue  advantage  in  that  it  is  not  one  open  to  all  others/ 
in  the  same  situation. 

In  Armour  Packing  Company  v.  United  States,  209  U.  S.  57,  72, 
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Mr.  Justice  Day,  dealing  with  a  violation  of  the  act  by  carrying 
out  a  contract  for  a  rate,  after  the  rate  had  been  changed  by 
publication  of  a  higher  rate,  said: 

"The  Elkins  Act  proceeded  upon  broad  lines  and  was  evidently 
intended  to  effectuate  the  purpose  of  Congress  to  require  that 
all  shippers  should  be  treated  alike,  and  that  the  only  rate  charged 
to  any  shipper  for  the  same  service  xmdef  the  salfte  Conditions^ 
sfiould  b^  the  One  established,  publishecl  and  posted  as  requked 
hy-iscW.  It  is  not  so  much  the  particular  form  by  which  or  the 
motive  for  which  this  purpose  was  accomplished,  but  the  inten- 
tion was  to  prohibit  any  and  all  means  that  might  be  resorted  to 
to  obtain  or  receive  concessions  and  rebates  from  the  fixed  rates, 
^ly  posted  and  published." 

The  broad  purpose  of  the  Commerce  Act  was  to  compel  the 
/  establishment  of  reasonable  rates  and  their  uniform  application. 
I  That  purpose  would  be  defeated  if  sanction  be  given  to  a  special 
I  contract  by  which  any  such  advantage  is  given  to  a  partic- 
le  ular  shipper  as  that  contracted  for  by  the  defendant  in  error. 

/To  guarantee  a  particular  connection  and  transportation  by  a 

I  particular  train,  was  to  give  an  advantage  or  preference  not  open 

Ito  all  and  not  provided  for  in  the  published  tariffs.    The  general 

Wcope  and  purpose  of  the  act  is  so  clearly  pointed  out  in  New 

lork,  N.  H.  &  H.  Railroad  Company  v.  Interstate   Commerce 

Com.,  200  U.  S.  361,  391,  and  in  Texas  &  P.  Railroad  Company 

V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  as  to  need  no  reiteration. 

That  the  defendant  in  error  did  not  see  and  did  not  know  that 
the  published  rates  and  schedules  made  no  provision  for  the 
service  he  contracted  for,  is  no  defense.  For  the  purposes  of  the 
present  question  he  is  presumed  to  have  known.  The  rates  were 
published  and  accessible,  and,  however  difficult  to  understand, 
he  must  be*  taken  to  have  contracted  for  an  advantage  not  open 
to  others.     Texas  &  P.  Railway  Co.  v.  Mugg,  202  U.  S.  242. 

The  claim  that  the  defendant  in  error  may  recover  upon  the 
carrier  contract,  stripped  of  the  illegality,  under  Merchants* 
Cotton  Press  Co.  v.  Insurance  Co.,  151  U.  S.  368,  is  not  presented 
by  this  record.  The  declaration  counted  only  upon  the  breach 
of  a  special  contract  which  was  illegal.  There  was  no  count 
based  upon  the  carrier's  liability  for  negligence  in  not  promptly 
shipping  and  delivering.  The  judgment  was  rested  upon  the 
damages  resulting  from  the  breach  of  the  special  contract,  and 
not  at  all  upon  the  liability  of  the  carrier  otherwise. 

For  the  error  in  not  holding  the  special  contract  invalid  under 
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the  Interstate  Commerce  Act,  the  judgment  must  be  reversed 
and  the  case  remanded  for  such  further  proceedmgs  as  are  not 
mcx)nsistent  with  this  opinion. 


FOURCHE    RIVER    LUMBER    COMPANY    v.    BRYANT 

LUMBER  COMPANY. 

290  U.  S.  316  (1913). 

The  facts  are  stated  in  the  opinion. 

Mr.  Luther  M,  Walter  and  Mr,  W.  E,  Hemingwayy  with  whom 
Mr.  U.  M.  Rose,  Mr.  G.  B.  Rose,  Mr.  D.  H.  CantreU,  Mr.  J.  F. 
Loughborough  and  Mr.  M.  W.  Borders  were  on  the  brief,  for 
.^  .,        plaintiff  in  error. 
^"',^'  Mr.  Charles  C.  Reid,  with  whom  Mr.  T.  M.  Mehaffy  was  on 

the  brief,  for  defendant  in  error. 


5Ji  •"  Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

-  9i?  The  Bryant  Lumber  Co.  had  its  mill  and  saw  mill  plant  at  or 

near  Bigelow,   Arkansas,   on  the  Rock  Island   Railroad.    The 

5  ^  r  j:         Fourche  Lumber  Co.'s  plant  was  located  near  by  on  a  spur  track 

I   ^  ;.«         laid  about  a  mile  from  the  main  line  of  the  Rock  Island  R.  R. 

,\  ^  oj.         Both  of  these  lumber  companies  owned  timber  in  a  rough,  hilly 

country  which  could  only  be  reached  by  a  railroad,  belonging  to 
'^  :*  ;;;.5  the  Bryant  Co.  The  Fourche  Lumber  Co.  had  already  built  a 
"!*  ^5  '  road  on  this  land,  claiming  that  it  had  been  granted  a  right-of-way 
r^.  tC^'  by  the  Bryant  Co.,  and  had  applied  for  a  railroad  charter.  This 
V/y  i-l'^  application  was  resisted  by  the  Bryant  Co.,  which  denied  that  it 
0  had  made  any  grant  of  a  right-of-way.  Finally,  and  in  order  to 
avoid  threatened  litigation  the  parties,  in  August,  1905,  entered 
into  an  agreement  in  which,  among  many  other  matters,  it  was 
provided  that  a  charter  should  be  granted  to  the  Fourche  River 
Valley  &  Indian  Territory  R.  R.,  to  be  organized  by  the  Fourche 
Company;  that  the  Bryant  Co.  would  grant  this  Fourche  Rail- 
road a  right-of-way  and  that  the  Fourche  Co.  was  to  arrange  for 
the  building  of  switches  to  enable  the  Bryant  Co.  to  reach  its 
timber,  which  was  to  be  transported  at  37J  cents  per  100,  and 
that  "the  price  for  hauling  future  acquired  lumber  of  the  Bryant 
Co.  over  the  Fourche  R.  V.  &  I.  T.  R.  R.  should  be  fixed  by  a 
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board  of  arbitrators,  who  should  have  authority  to  settle  any 
differences  that  might  arise  between  the  parties  as  to  the  details 
of  carrying  out  the  contract,"  and  "so  that  the  Bryant  Co.  might 
be  secured  against  any  discrimination  in  favor  of  the  Fourche 
Co.  in  the  transaction  of  its  business,  and  the  Fourche  Co.  shall 
be  required  to  carry  timber  and  other  freight  equally  without 
discrimination  for  or  against  the  Bryant  Co." 

The  Fourche  Co.  agreed  that  it  would  cause  the  contract  to 
be  ratified  by  the  Fourche  River  Valley  &  Indian  Territory  R.  R. 
Co.  Thereafter  the  contract  was  carried  out;  the  Fourche  R.  R. 
was  incorporated;  the  Bryant  Co.  made  to  it  a  conveyance  of 
the  right  of  way  as  stipulated;  the  railroad  was  constructed 
and  hauled  freight  in  intrastate  and  interstate  commerce. 

There  was  evidence  that  all  of  the  stock  of  the  Railroad,  except 
one  or  two  qualif3ring  shares,  were  held  by  the  persons  who  owned 
the  Fourche  Lumber  Co.,  but  the  two  corporations  kept  separate 
books,  and  when  the  Railroad  made  dividends  they  were  paid  to 
its  stockholders  of  record. 

In  August,  1907,  differences  arose  between  the  parties  and 
under  the  provisions  of  the  contract  the  Bryant  Co.  demanded 
an  arbitration  of  several  matters  in  issue  —  among  others  sub- 
mitting to  the  Board  the  following  proposition: 

"Fourth.  That  the  Fourche  River  Lumber  Company  through 
the  Fourche  River  Valley  &  Indian  Territory  Railroad  Company 
shall  secure  to  the  Bryant  Lumber  Company  from  the  Fourche 
River  Valley  &  Indian  Territory  Railroad  Company,  the  same 
freight  concessions  as  are  now  enjoyed  by  the  Fourche  River 
Lumber  Company,  through  its  interest  and  the  interest  of  its 
owners  in  the  Fourche  River  Valley  &  Indian  Territory  Railroad 
Company." 

The  arbitrators  found  in  favor  of  the  Bryant  Company  and 
the  terms  of  the  award  not  having  been  complied  with,  the  Bryant 
Company  brought  suit  against  the  Fourche  Lumber  Company. 

It  appears  that  under  the  blanket  rate,  then  of  force,  the  same 
rate  of  freight  was  charged  from  any  point  in  Arkansas  to  St. 
Louis,  to  Memphis  or  to  Oklahoma  points.  Out  of  this  through 
rate  the  Rock  Island  allowed  2,  3  and  3|  cents  to  the  Fourche 
R.  R.  on  all  lumber  originating  on  such  road  and  shipped  over 
the  Rock  Island  to  St.  Louis,  Memphis  or  Oklahoma.  This 
division  of  through  rate  between. the  two  roads  on  interstate 
shipments  was  noted  on  the  tariffs  filed  with  the  Interstate  Com- 
merce Conmiission. 
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On  the  trial,  the  president  of  the  Bryant  Co.  testified  that  it 
had  shipped  13,251,759  pounds  of  lumber  in  interstate  shipments, 
and  on  it  the  Bryant  Co.  claimed  2  cents  per  100. 

Being  asked  what  was  the  basis  of  the  claim  he  said:  ''They 
are  getting  it.  Q.  Who  is  getting  it?  A.  The  Fourche  River 
Vy.  &  Indian  River  R.  R.,  which  are  the  same  people  as  the 
Fourche  River  Lumber  Co.  Q.  They  are  two  separate  and  dis- 
tinct corporations?  A.  Yes."  In  reference  to  the  claim  for 
failing  to  lay  the  tracks  and  switches  as  agreed  he  was  asked: 
"Did  the  Fourche  R.  R.  furnish  you  with  a  profile?  A.  I  don't 
know  that  it  was  the  Railroad  Co.,  it  was  the  Lumber  company 
I  think.  Q.  Who  did  you  get  the  profile  from?  —  The  Lumber 
Co.  or  the  Railroad  Co.?  A.  I  don't  know.  To  me  they  are  all 
the  same.  Q.  I  understand  that;  it  is  to  your  advantage  to 
have  them  all  the  same,  but  as  a  matter  of  fact  from  which  institu- 
tion did  you  get  the  profile?  A.  I  could  look  at  the  papers  and 
see  which  one  wrote  the  letter,  but  it  is  the  same  people  all  the 
time." 

The  defendant  excepted  to  the  refusal  of  the  court  to  instruct 
the  jury  that  "a  payment  to  the  plaintiff  of  the  differentials 
provided  in  the  award  of  the  arbitrators  would  be  the  granting 
to  the  Bryant  Co.  of  a  rebate  forbidden  by  law,  enabling  the 
Bryant  Co.  to  transport  its  goods  at  less  than  the  tariff  rate  and 
you  will  find  for  the  defendant  on  that  issue."  Instead  of  giving 
the  charge  requested  the  court  instructed  the  jury  that  "under' 
the  contract,  and  findings  of  the  arbitrators,  the  Fourche  Lum- 
ber Co.  was  required  to  pay  the  Bryant  Co.  the  same  differentials 
that  the  Fourche  R.  R.  received  on  interstate  shipments  of  the^ 
Fourche  Lumber  Co.  If  you  find  from  the  testimony  that  the 
Fourche  R.  R.  ]^as  received  certain  differentials  from  the  Rock 
Island  on  interstate  shipments  and  that  the  Fourche  Lumber 
Co.  has  not  paid  to  the  Bryant  Lumber  Co.  the  same  differen- 
tials on  lumber  that  the  Bryant  Co.  has  shipped  to  the  same 
territory,  then  you  are  instructed  that  the  defendant  (Fourche 
Co.)  is  indebted  to  the  Bryant  Co.  the  amount  of  any  such  differ- 
entials which  it  has  not  paid." 

A  judgment  on  the  verdict  rendered  in  accordance  with  this 
charge  having  been  affirmed,  the  Fourche  Lumber  Company 
brought  the  case  here,  insisting  that  the  charge  and  verdict  were 
in  violation  of  the  Interstate  Commerce  Act,  and,  in  effect, 
amounted  to  the  giving  ofa  rebate  to  the  Bryant  Lumber  Com- 
pany.The  latter  replies  ^hat  tbe  suit  is  against  the  Fourche 
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Lumber  Co.  and  that  there  is  no  law  preventmg  one  company 
from  pa3rmg  the  whole  or  any  part  of  me  freight  due  by  another. 
That  may  be  true  but  not  where  that  other  party  is  sued  as  being 
in  effect  a  common  carrier  engaged  in  interstate  commerce.  The 
arbitration  was  demanded  and  the  award  made  on  the  theory 
that,  inasmuch  as  the  contract  provided  that  there  should  be  no 
discrimination,  the  Bryant  Company  was  entitled  to  receive  from 
the  Fourche  Lumber  Company  "the  same  freight  concessions  as 
are  now  enjoyed  by  the  Fourche  Lumber  Company  through  its 
interest  and  the  interest  of  its  owners  in  the  Fourche  Railroad." 
This  suit  is  based  upon  the  assumption  that  the  two  companies 
are  identical  in  fact,  though  different  in  name. 

Thus  treating  it,  the  case  is  as  though  the  Bryant  Lumber 
Company  had  sued  the  Fourche  Lumber  Company,  doing  busi- 
ness as  an  interstate  carrier,  for  so  much  of  the  through  rate  as 
had  been  paid  to  it  on  the  division  by  the  Rock  Island  for  hauling 
the  Bryant  Company's  shipments  of  lumber.  To  state  the  prop- 
osition is  to  manifest  its  illegaUty,  and  to  show  that  thereby  the 
Bryant  Company  would  get  a  reduction  on  the  through  rate  on 
all  OflTs  lumber  originating  on  the  Fourche  line. 


The  Fourche  Railroad  was  nofonTy  incorporated  as  a  common 
carrier  but  is  treated  as  such  by  the  Interstate  Conmierce  Com- 
mission, and,  under  the  filed  tariffs  of  the  Rock  Island  road, 
receives  a  part  of  the  through  rate  on  all  lumber  originating  upon 
the  line  and  shipped  in  interstate  commerce.  The  status  of  this 
road  is  discussed  in  Tap  Line  Cases,  23  I.  C.  C.  277,  and  its  right 
to  a  division  of  the  freight  recognized  notwithstanding  the  fact 
that  the  stockholders  are  the  same  as  those  who  own  the  shares 
of  the  Fourche  Lumber  Company.  But  it  receives  this  part  of 
/^the  through  rate,  not  as  a  concession,  but  for  services  actually 
I  rendered  by  it  as  a  common  carrier  in  hauling  freight  for  part 
)  of  the  distance  between  the  point  of  origin  and  the  point  of  desti- 
nation. In  any  other  view  it  would  have  been  unlawful  for  the 
Rock  Island  to  pay,  and,  if  so,  no  agreement  to  divide  such  un- 
lawful receipts  would  be  enforced  by  the  courts.  On' the  other 
hand,  if  the  Fourche  Railroad  was  lawfully  paid  for  such  services 
in  hauling  the  lumber  it  would  be  illegal,  directly  or  through  a 
subsidiary,  to  give  to  the  shipper  a  part  of  such  joint  rate  under 
any  pretext  whatever.  Carriers,  whether  saw-mill  companies  or 
railroads  or  both  combined,  cannot  purchase  land  by  rebating  to 
I  the  grantor  a  part  of  the  freight  rate  on  interstate  shipments  over 
the  road  built  oh  the  right  of  way,  even  though  the  amount  of 
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such  rebate  was  much  less  than  the  value  of  the  land  thus  acquired. 
Cf.  Louisville  &  NashmUe  Ry.  Co.  v.  MotOey,  219  U.  S.  467;  United 
States  V.  Lehigh  Valley  Railroad,  220  U.  S.  257;    United  States  v. 
'    Union  Stock  Yards,  226  U.  S.  287,  308. 

The  Commerce  Act  prohibits  the  payment  of  rebates,  anaA|jl 
its  command  cannot  be  evaded  by  calling  them  differentials  orlV 
concessions,  nor  by  taking  the  money  from  the  Bailroad  itself JKr 
or  from  a  company  that  is  proved  to  be  the  same  as  the  Railroad/^ 
Otherwise  nothing  would  be  easier  than  for  lumber  companies 
to  charter  a  railroad,  collect  freight  as  a  railroad,  but  pay  it  out 
as  a  lumber  company  to  shippers. 

The  suit  in  the  present  case  proceeds  on  the  theory  that  the 
Fourche  Lumber  Company  and  the  Fourche  Railroad  are  the 
same  and  that  therefore  the  division  of  the  through  rate  allowed 
to  the  railroad  was  in  fact  received  and  enjoyed  by  the  Lumber 
Company.    And  yet,  notwithstanding  that  fact,  it  is  claimed\ 
that  if  the  Fourche  Lumber  Company  should,  under  the  contract,  | 
pay  a  part  of  that  freight  to  the  Bryant  Company  it  would  do  so  J 
*^  .       as  a  saw-mill  and  not  as  a  carrier.    The  law  will  not  permit  such 
\;..-wiv  •-       a  chameleon-like  change.    The  Fourche  Lumber  Company  and 

the  Fourche  Railroad  are  either  the  same  or  different.    If  they 
are  the  same  it  cannot  refund  a  part  of  the  rate  to  the  Bryant 
Company.    If  they  are  different  the  Fourche  Lumber  Company 
r  -OC  -  was  not  bound  by  the  terms  of  the  contract  to  make  the  payment 

;.ii  ^  ••''         now  demanded.    The  court  below  found  that  they  were  the 

same  and  not  different,  and  it  results  that  its  judgment  must  be 

Reversed. 
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United  States  Cibcuit  Coukt  of  Appeals,  Seventh  Circuit. 

215  Fed.  Rep.  93  (1914). 

In  Error  to  the  District  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Northern  District  of  Illinois;  George  A. 
Carpenter,  Judge. 

Action  by  the  Grand  Trunk  Western  Railway  Company  against 
the  Cudahy  Packing  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 
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Charles  B,  Morrison,  of  Chicago,  111.,  for  plaintiJBF  in  error. 
Geo,  W.  Kretzinger,  of  Chicago,  111.,  for  defendant  in  error. 

Before  Baker,  Seaman,  and  Kohlsaat,  Circuit  Judges. 

Baker,  Circuit  Judge.  Defendant  in  error,  plaintiff  below, 
recovered  judgment  against  defendant  for  $3,637.75  on  account 
of  icing  charges  in  transporting  dressed  meats  for  defendant. 

A  jury  trial  was  duly  waived,  and  the  cause  was  submitted  on 
an  agreed  statement  of  facts  that  showed:  That  plaintiff  was 
a  railroad  corporation  engaged  in  interstate  commerce.  That 
defendant  was  an  interstate  shipper  of  dressed  meats.  That 
plaintiff  had  duly  published  and  filed  its  schedule  of  carriage 
charges  for  dressed  meats,  exclusive  of  icing  charges.  That  de- 
fendant paid  plaintiff  the  carriage  charges.  That  plaintiff  had 
duly  published,  and  filed  a  tariff  sheet  in  which  the  following  pro- 
vision was  made  for  icing  charges  over  and  above  carriage  charges: 
"Shippers  desiring  refrigerator  service  for  freight  in  car  loads 
must  furnish  at  their  own  cost  the  necessary  quantity  of  ice  and 
salt,  or  this  company,  when  requested,  will  obtain  and  furnish  the 
same,  charging  therefor  the  actual  cost  including  labor,  but  not 
less  than  $2.50  per  ton  of  2000  lbs.,  fractions  of  tons  to  be  charged 
for  pro  rata."  That  defendant  requested  plaintiff  to  ice  defend- 
ant's car  load  shipments.  That  plaintiff  did  so  and  charged 
therefor  at  the  rate  of  $2.50  per  ton  of  2,000  pounds.  That 
plaintiff  procured  some  of  the  ice  from  Swift  &  Co.,  a  competitor 
of  defendant  in  the  dressed  meats  trade,  at  a  cost  of  $2.50  per 
ton  of  2,000  pounds,  and  that  defendant  failed  and  refused  to  pay 
plaintiff  for  any  of  these  icing  charges. 

In  view  of  the  Commerce  Act's  definition  that  transportation 
shall  include  all  services  in  connection  with  refrigeration  or  icing 
of  property  transported,  and  of  plaintiff's  action  under  that 
definition  in  furnishing  ice  as  a  service  in  transportation,  it  is 
needless  to  consider  plaintiff's  contention  that  Congress  lacked 
constitutional  power  to  compel  carriers  to  furnish  ice,  and  that 
plaintiff  could  therefore  recover  the  value  of  its  icing  services  for 
defendant  on  an  express  or  an  implied  contract,  without  making, 
publishing,  and  filing  fixed  and  definite  rates  therefor.  By  hold- 
ing itself  out  voluntarily  as  ready  to  ice  car  load  shipments, 
plaintiff  brought  itself  within  the  supervisory  and  regulatory 
provisions  of  the  act  with  respect  to  reasonableness,  certainty, 
and  publicity  of  rates. 
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Under  the  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat. 
379  [U.  S.  Comp.  St.  1901,  p.  3154])  compensation  for  service  in 
transportation  cannot  be  a  matter  of  bargaining  between  carrier 
and  shipper,  and  no  payment  can  lawfully  be  demanded  or  re- 
ceived except  in  accordance  with  a  fixed  and  definite  schedule  of 
charges  duly  published  and  filed. 

Is  plaintiff's  tariff  provision,  that  the  charge  for  icing  shall  be 
''the  actual  cost,  but  not  less  than  S2.50  per  short  ton,"  void  for 
uncertainty?  If  ''cost"  were  published  as  the  charge  for  a 
service  in  transportation,  the  tariff  would  in  that  respect  un- 
doubtedly be  void,  for  cost  is  necessarily  variant  and  is  unde- 
terminable with  exactness  until  after  the  event,  while  the  act 
contemplates  that  the  shipper  shall  be  informed  of  a  fixed  and 
definite  rate  in  advance  of  his  shipment.  If  the  icing  charge 
were  stated  to  be  "$2.50  per  short  ton,"  we  conceive  that  no 
complaint  would  be  made  on  the  ground  of  uncertainty.  If 
plaintiff  had  published  that  "the  minimum  rate  for  icing  is  $2.50 
per  short  ton,"  without  stating  any  higher  rate  or  giving  any  fixed 
and  definite  basis  on  which  a  higher  rate  could  be  calculated  in 
advance  with  certainty,  it  seems  to  us  that  the  word  "minimum" 
might  well  be  disr^arded  as  superfluous  and  $2.50  taken  as  the 
fixed  rate  under  all  circumstances.  Kniulsen-Fergiison  Co.  v. 
Mich.  Cent.  R.  Co.,  148  Fed.  968,  79  C.  C.  A.  46.  Quite  evidently 
plaintiff  has  woven  the  idea  of  cost  into  its  icing  tariff.  But  does 
that  element  inhere  throughout  the  structure?  If  the  cost  is 
less  than  $2.50  per  short  ton,  the  tariff  explicitly  provides  that 
nevertheless  $2.50  per  short  ton  shall  be  the  rate.  In  that  part  of 
the  structure,  therefore,  the  idea  of  cost  as  a  condition  to  be 
taken  into  account  has  clearly  been  excluded.  It  is  only  in  the 
part  of  the  tariff  which  contemplates  a  charge  above  ^ 
gS^ton  that  cost  is  made  an  element  in  the  accounting.  There 
isTconsequently,  we  believe,  a  clean  line  of  demarcation  at  $2.50 
per  short  ton.  Cost,  if  below  or  at  that  line,  plays  no  part;  if 
Rhovft^  if.  ifl  ^.^^  roIa  ^pfitL-gJj^sn^  Ana  masmucn  as  cost,  for 
reasons  heretofore  stated,  cannot  be  accepted  as  a  published  rate 
under  the  act,  part  of  plaintiff^s  icing  tariff  is  void  for  uncer- 
tainty.  But,  while  the  Commerce  Act  and  all  tariffs  and  doings 
of  carriers  should  be  strictly  construed  and  enforced  to  accomplish 
the  large  purposes  of  fairness  and  uniformity,  we  are  of  opinion 
that  the  general  principle  in  relation  to  statutes,  wills,  contracts, 
etc.,  that  the  illegal  parts  will  be  excised  and  the  legal  preserved 
unless  the  bad  is  so  interwoven  with  the  good  that  extrication  is 
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impossible,  should  be  applied  to  the  faqts  of  this  case.  Plaintiff 
had  duly  declared  that  icing  service  was  not  included  in  the 
carriage  rate,  and  had  published  an  icing  tariff,  jiaEtuttjiiJikhjBEafi. 
good^id  part  bad.  Where  to  cut  seems  clear,  and  what  is  left 
IS  without  taint.  And  what  is  left  is  the  only  part  that  has  been 
acted  on  by  plaintiff. 

Whether  the  carriage  and  icing  charges  separately  or  combined 
were  reasonable,  whether  plaintiff  could  lawfully  arrange  to 
procure  ice  from  defendant's  competitor,  and  whether  that  ar- 
rangement brought  about  an  undue  preference,  are  matters  beyond 
this  case. 

The  judgment  ie  affirmed. 


DELAWARE,   LACKAWANNA  AND  WESTERN 
RAILROAD  COMPANY  v.  UNITED  STATES. 

231  U.  S.  363  (1913). 

■ 

The  facts  are  stated  in  the  opinion. 

Mr,  W,  S.  Jenney  for  plaintiff  in  error. 

Mr.  Assistant  to  the  Attorney  General  Todd  for  the  United  States. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

The  Delaware,  Lackawanna  &  Western  Railroad  Company 
was  indicted  for  hauling,  over  its  lines,  between  Buffalo,  New 
York,  and  Scranton,  Pennsylvania,  twenty  carloads  of  hay,  be- 
longing to  the  Company,  but  not  necessary  for  its  use  as  a  common 
carrier.  This  transportation  was  charged  to  be  in  violation  of 
the  Conmiodities  Clause  of  the  Hepburn  Act,  June  29,  1906, 
c.  3591,  34  Stat.  585,  which  makes  it  imlawful  "for  any  railroad 
company  to  transport  in  interstate  conunerce  any  article  .  .  . 
it  may  own  ...  or  in  which  it  may  have  any  interest  .  .  . 
except  such  ...  as  may  be  necessary  ...  for  its  use  in  the 
conduct  of  its  business  as  a  common  carrier." 

On  the  trial  it  appeared  that  the  defendant  was  not  only  char- 
tered as  a  Railroad,  but  had  also  been  authorized  to  operate  coal 
mines.  The  hay,  referred  to  in  the  indictment,  had  been  pur- 
chased for  the  use  of  animals  employed  in  and  about  the  mines 
at  Scranton  —  all  the  coal  taken  therefrom  being  sold  for  use 
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by  the  public,  except  the  steam  coal  which  was  used  as  fuel  for 
the  Company's  locomotives. 

The  defendant  was  found  guilty  and  sentenced  on  each  of 
the  twenty  counts.  It  brought  the  case  here,  insisting  that  the 
Commodities  Clause  violated  the  Fifth  Amendment;  deprived 
the  Company  of  a  right  to  contract,  and  prevented  it  from  carry- 
ing its  own  property  needed  in  a  legitimate  intrastate  business, 
conducted  under  authoiity  of  a  charter  granted  by  the  State  of 
Pennsylvania,  many  years  before  the  adoption  of  the  Hepburn 
Bill. 

1.  This  contention  must  be  overruled  on  the  authority  of 
United  States  v.  Delaware  Ac.  Co.,  213  U.  S.  366,  416.  It  is  true 
that  the  decision  ia  that  case  related  to  shipments  of  coal  from 
mine  to  market,  while  here  the  merchandise  was  transported  from 


arbitrary  prohibition  against  a  railroad  company  transporting  its 
own  useful  property,  but  a  constitutional  exercise  of  a  govern- 
mental  power  intended  to  cure  or  prevent  the  evils  that  might 
result  if,  in  hauling  goods  in  or  out,  the  Company  occupied  the 
dual  and  inconsistent  position  of  public  carrier  and  private  shipper. 
It  was  suggested  that  the  case  is  not  within  the  statute  because, 
as  the  Company  could  buy,  in  Scranton,  hay  that  bad  already 
been  transported  over  its  line,  no  possible  harm  could  come  to 
anyone  if  it  brought  the  same  hay  at  Buffalo  and  then  hauled  it 
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to  Scranton  for  use  at  the  mine,  but  not  for  sale  in  competition 
with  other  dealers  in  stock  food.  But  the  courts  are  not  con- 
cerned with  the  question  as  to  whether,  in  a  particular  case,  there 
had  been  any  discrimination  against  shippers  or  harm  to  other 
dealers.  The  statute  is  general  and  applies  not  only  to  those 
particular  instances  in  which  the  carrier  did  use  its  power  to  the 
prejudice  of  the  shipper,  but  to  all  shipments  which,  however 
innocent  in  themselves,  come  within  the  scope  and  probability 
of  the  evil  to  be  prevented. 

2.  In  this  case  the  hay  was  purchased  for  use  in  operating  mines 
where  76  per  cent,  of  the  coal  produced  was  "assorted  sizes" 
intended  to  be  sold  for  domestic  purposes.  The  remaining  25 
per  cent,  was  steam  coal  —  all  of  which  was  used  as  fuel  on  the 
Company's  locomotives.  This  steam  coal  was  in  the  nature  of 
a  by-product  from  a  mine  operated  primarily  for  the  purpose  of 
obtaining  coal  for  sale.  Hay  purchased  for  use  in  such  mining 
cannot  be  said  to  have  been  necessary  for  the  use  oi  the  Company 
In  the  conduct  of  its  buain£8S-as.aiJ!iQmmon-camer. 

3.  Lastly,  it^as  contended  that  the  hay  did  not  belong  to 
the  Railroad  Company  at  the  time  of  the  transportation  and, 
therefore,  the  conviction  should  be  set  aside  since  the  statute 
only  prohibits  the  hauling  of  commodities  owned  by  the  carrier. 

This  contention  is  based  upon  the  terms  of  the  contract,  by 
which  the  Vassar  Company,  of  Millington,  Michigan,  agreed  to 
sell  to  the  Railroad  Company  3,000  tons,  No.  1,  timothy  hay, 
at  $15.40  per  ton,  f.  o.  b.  Buffalo,  payment  to  be  made  as  follows: 
Upon  the  delivery  of  the  hay  to  the  purchaser,  at  Buffalo,  same 
will  be  transported  by  the  purchaser  to  various  points  on  its  line 
of  railroad  to  be  determined  by  the  purchaser,  at  which  places 
the  purchaser  shall  have  the  right  to  inspect  such  hay  before 
acceptance,  and  if  upon  such  inspection  said  hay  shall  prove  to 
be  of  the  kind  specified,  the  purchaser  shall  accept  such  hay 
and  pay  for  the  same  within  30  days  after  such  acceptance.  Each 
of  the  twenty  carloads  of  hay  mentioned  in  the  indictment  was 
received  by  the  Company  at  Buffalo.  £!ach  was  then  recon- 
signed  to  itself  at  Scranton.  The  waybills  were  marked  ''Freight 
free  —  Co.  use."  After  arrival  at  Scranton  it  was  inspected, 
accepted  and  used. 

On  these  facts  the  defendant  insists  that  the  title  did  not  pass 
until  after  acceptance,  and  many  authorities  are  cited  to  support 
the  proposition  that,  in  a  contract  for  the  sale  of  personal  property 
not^only  delivery  by  the  seller,  but  acceptance  by  the  buyer,  is 
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necessary  for  the  transfer  of  title.    But  there  are  two  kmds  of 
acceptance  —  one  of  quality  and  the  other  of  title.    They  are 
not  necessarily  contemporaneous.    There  may  be  an  acceptance 
of  quality  before  delivery,  as  where  goods  are  selected  by  the 
purchaser  —  delivery  and  transfer  of  title  being  postponed  until 
a  later  time.    Or,  there  may  be  an^acceptance  of  titlft  with^^if.  ah 
acceptance  of  quality;  so  that  in  many  cases,  after  the  title  has 
passed,  the  purchaser  may  recover  damages  if  the  goods,  upon 
inspection,  prove  to  be  of  a  quality  inferior  to  that  ordered. 
Day  V.  Pool,  52  N.  Y.  416;  Zabriskie  v.  Central  R.  R.,  131  N.  Y. 
72;   Bagley  v.  Cleveland  Co.,  21  Fed.  Rep.  159  (3),  164;   MiUer 
V.  Moore,  83  Georgia,  684.    Again,  though  there  may  be  such 
an  acceptance  as  will  transfer  the  title,  the  purchaser  may,  under 
the  contract,  have  the  right  to  rescind,  as  for  a  condition  subse- 
quent, if  the  goods  do  not  correspond  with  the  specifications. 
Such  was  the  case  here.    When  the  hay  was  received  by  the  pur- 
chaser at  Buffalo  there  was  such  an  acceptance  as  to  transfer 
title  to  the  Railroad,  which  accordingly  took  possession  and 
exercised  control  in  fixing  when  and  to  what  point  on  its  line  the 
hay  should  be  shipped.    Title  prima  facie  passes  when  delivery 
is  made  and  if  such  possession  followed  by  acts  of  ownership  did 
not  transfer  the  title  to  the  Railroad  Company,  it  left  the  risk  of 
unknown  dangers,  at  unknown  points,  for  an  indefinite  time, 
upon  the  seller.    So  hard  and  unusual  an  incident  is  not,  under 
facts  like  these,  necessarily  to  be  implied  from  the  use  of  the 
ambiguous  phrase,  ''pay  after  inspection  and  acceptance,"  and 
no  such  construction  should  be  given  unless  demanded  by  the 
explicit  terms  of  the  contract.    The  parties,  by  their  conduct, 
showed  that  they  did  not  understand  that  the  hay  remained  the 
property  of  the  seller  after  it  had  been  delivered  to  the  buyer, 
for  the  hay  after  being  received  was  consigned  by  the  Company 
to  itself  and  went  forward  from  Buffalo  to  Scranton  on  waybills 
containing  the  entry  "Freight  free  —  Company  use."    If  the  hay 
did,  in  fact,  then  belong  to  the  Vassar  Company,  such  a  shipment 
on  such  a  waybill  would  have  been  a  departure  from  the  published 
tariff,  contrary  to  the  provisions  of  the  Act  to  Regulate  Com- 
merce.   No  such  offense  however  was  committed,  for  the  contract, 
both  by  its  terms  and  in  the  light  of  the  conduct  of  the  parties, 
meant  that  the  title  should  pass  when  delivery  was  accepted  by 
the  defendant  at  Buffalo,  but  that  the  Railroad  Company  might 
rescind  if,  on  later  inspection,  the  quality  was  found  to  be  different 
from  what  had  been  described  in  the  contract  of  sale.    But  after 
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such  delivery  and  before  such  rescission,  the  title  was  in  the  Rail- 
road Company.  Allen  v.  Maury y  66  Alabama,  10;  Burrows  v. 
WhitcJcer,  71  N.  Y.  291;  Kuppenheimer  v.  WeriheimeTf  107  Michi- 
gan, 77.  As  the  hay  belonged  to  the  defendant  and  was  intended 
for  use  in  its  private  business  of  mining,  the  transportation  over 
its  lines,  in  interstate  commerce,  was  a  violation  of  the  Commodity 
Clause. 

Judgment  affirmed* 


3.  Maintenance  of  Competition. 

SOUTHERN  PACIFIC  COMPANY  v.  INTERSTATE 

COMMERCE  COMMISSION. 

SOUTHERN  CALIFORNIA  RAILWAY  COMPANY 

V.  SAME* 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAILWAY 

COMPANY  «.  SAME. 

SANTA  FE  PACIFIC  RAILROAD  COMPANY 

V.  SAME. 

SOUTHERN  PACIFIC  COMPANY  v.  SAME. 

200  U.  S.  536  (1906). 

Mr.  Justice  Peokham  delivered  the  opinion  of  the  court.' 
******  *  *  * 

Upon  the  proceeding  before  the  Circuit  Court,  that  court  did 
not  pass  upon  the  question  decided  by  the  Commission,  but  held 
that  the  routing  rule  agreed  to  between  the  initial  carrier  and  the 
various  eastern  companies,  and  forming  a  part  of  the  subsequent 
joint  through  tariffs  which  were  filed  with  the  Commission,  was  in 
itself  a  contract  or  combination  for  the  pooling  of  freights. 

The  defendants  object  that  the  Circuit  Court  had  no  authority 
to  decree  the  enforcement  of  the  order  upon  any  other  ground  than 
that  taken  by  the  Commission  itself.  We  think  that  the  court 
was  not  confined  to  those  grounds,  and  if  it  found  the  rule  was, 

^  The  facts  and  remainder  of  opinion  will  be  found  on  page  219, 
supra, — Ed. 
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in  itself,  for  any  reason  illegal  as  a  violation  of  the  act,  the  order 
might  be  valid  and  be  a  lawful  order,  although  the  Commission 
gave  a  wrong  reason  for  nrnLlcing  it.  If  it  held  that  the  rule  to  be  a 
violation  of  one  section,  the  order  to  desist  might  be  vahd,  if, 
instead  of  the  section  named  by  the  Conmiission,  the  court  should 
find  that  the  rule  was  a  violation  of  another  section  of  the  act. 
All  the  facts  being  broi^ht  out  before  the  Commission  or  the 
court,  the  court  could  decide  whether  the  order  was  a  lawful  one, 
without  being  confined  to  the  reasons  stated  by  the  CoQuuisBion. 
We  therefore  look  to  see  the  ground  taken  by  the  Circuit  Court. 
That  court  found  that  the  rule  was  adopted  to  uphold  their 
published  rates,  or  in  other  words  to  maintain  the  rates  on  the 


initial  carrier  accomplished  that  purpose  as  eEFectually  as  though 
definite  percentages  were  fixed  in  the  contract;  that  defendants' 
phui  to  mamtaiu  through  rates  through  the  operation  of  the  rout^ 
ing  rule  necessarily  destroyed  competition,  and  the  adoption  of 
the  routing  rule  put  the  shippers  in  a  position  where  their  patron- 
age could  not  possibly  be  competed  for  by  the  defendants'  eastern 
connections. 

Thus  the  mere  fact  that  the  initial  carrier  was  granted  by  this 
through  iarifl  agreenieill  Ihe  right  lo  roUl^  tftfe  freight  was  held' 
to  result  in  the  formation  of  a  pool,  in  violation  of  the  fifth  section 
of  the  act!    There  was  no  other  agreement  proved  in  the  case. 
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such  delivery  and  before  such  rescission,  the  title  was  in  the  Rail- 
road CJompany.  Allen  v.  Maury,  66  Alabama,  10;  Burrows  v. 
Whitaker,  71  N.  Y.  291 ;  Kuppenheimer  v.  Wertheimer,  107  Michi- 
gan, 77.  As  the  hay  belonged  to  the  defendant  and  was  intended 
for  use  in  its  private  business  of  mining,  the  transportation  over 
its  lines,  in  interstate  commerce,  was  a  violation  of  the  Commodity 
Clause. 

Judgment  affirmed. 


3.  Maintenance  of  Competition. 


ot  ta'cjii  erlj-  nevij  saw  le-r.-firia  edi  lo   i:Bot 
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not  .pass  upon  the  question  decided  by  the  Commission,  but  held 
that  the  routing  rule  agreed  to  between  the  initial  carrier  and  the 
yaxious  eastern  companies,  and  forming  a  part  of  the  subsequent 
joint  through  tariflfs  which  were  filed  with  the  Commission,  was  in 
itself  a  contract  or  combination  for  the  pooling  of  freights. 

The  defendants  object  that  the  Circuit  Court  had  no  authority 
to  decree  the  enforcement  of  the  order  upon  any  other  ground  than 
that  taken  by  the  Commission  itself.  We  think  that  the  court 
was  not  confined  to  those  grounds,  and  if  it  found  the  rule  was, 

*  The  facts  and  remainder  of  opinion  will  be  found  on  page  219, 
Mupra, — Ed. 
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in  itself,  for  any  reason  illegal  as  a  violation  of  the  act,  the  order 
might  be  valid  and  be  a  lawful  order,  although  the  Commission 
gave  a  wrong  reason  for  making  it.  If  it  held  that  the  rule  to  be  a 
violation  of  one  section,  the  order  to  desist  might  be  valid,  if, 
instead  of  the  section  named  by  the  Commission,  the  court  should 
find  that  the  rule  was  a  violation  of  another  section  of  the  act. 
All  the  facts  being  brought  out  before  the  Commission  or  the 
court,  the  court  could  decide  whether  the  order  was  a  lawful  one, 
without  being  confined  to  the  reasons  stated  by  the  Commission. 
We  therefore  look  to  see  the  ground  taken  by  the  Circuit  Court. 

That  court  found  that  the  rule  was  adopted  to  uphold  their 
published  rates,  or  in  other  words  to  maintain  the  rates  on  the 
joint  through  tariff.  Although,  under  the  previous  through  rate 
tariff,  these  rates  had  been  secretly  cut  by  the  eastern  connect 
tions  of  the  initial  carriers,  vet  when  thft  rni^f.ing  nilft  waj^  a.prftftd 
to  as  part  of  the  through  rate  tariff  these  rebates  ceased.  Hence, 
as  the  court  said,  the  purpose  of  the  rule  was  undoubtedly  to  main- 
tain the  through  rate  tariff,  and  that  it  was  effectual.  But  the 
court  held,  as  a  result,  that  this  routing  provision,  being  part  ot 
the  through  rate  tariff,  ngrpH  ^'^  ^y  t^'^  ^my^i^Mo  oo^atf^n]  |-^g>Ha^ 
made  a  contract  among  those  roads  for  the  pooling  of  freights  on 
^rnp^t^ng  rai1''^f ^°  nr^fViiTi  *h^  Tt^t^ar^{r^^  r,¥  gfifjt.inn  ^  ot  the  Com- 
merce Act.  It  held  that  it  was  not  necessary  in  order  to  form  a 
poolj  in  vif>lfttinn  of  that  section,  that  the  contract  or  agreement 
should  fix  the  percentayea  of  freight  the  several  railroads  were 
to  receive,  or  that  the  railroads  should  know  in  advance  what  the 
percentages  should  be;  that  it  was  sufficient  to  constitute  a  pool 
if  the  contract  or  agreement  provided  for  special  means  or  agencies 
for  apportioning  freights,  which  would  destroy  the  rivalry  which 
would  otherwise  exist  between  the  competing  railroads;  and  an 
agreement  by  which  the  apportionment  was  left  to  the  will  of  the 
initial  carrier  accomplished  that  purpose  as  effectually  as  though 
definite  percentages  were  fixed  in  the  contract;  that  defendants' 
plan  to  maintain  through  rates  through  the  operation  of  the  rout^ 
ing  rule  necessarily  destroyed  competition,  and  the  adoption  of 
the  routing  rule  put  the  shippers  in  a  position  where  their  patron- 
age could  not  possibly  be  competed  for  by  the  defendants'  eastern 
connections. 

Thus  the  mere  fact  that  the  initial  carrier  was  granted  by  this 
through  tarm  agreemeiit  lU«  right  to  fOUtfe  thfe  freight  was  Belff 
ta  result  in  the  i^ormation  of  a  pool,  in  violation  of  the  fifth  section 
of  the  act!    There  was  no  other  agreement  proved  in  the  case. 
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It  is  stated  by  the  Commission  that  the  shipments  are  forwarded 
by  the  initial  carrier  so  as  to  give  certain  percentages  of  the  traffic 
to  connecting  Unes.  At  the  same  time  the  Commission  finds  that 
initial  carriers  generally  comply  with  the  requests  of  the  ship- 
pers to  route  the  freight  as  desired.  The  substance  of  the  report 
of  the  Commission  is,  therefore,  that  there  is  a  certain  percentage 
of  the  traffic  given  the  connecting  carriers  when  there  is  no  request 
for  routing  given  by  the  shippers.  It  amounts  to  the  giving  of 
fair  treatment  to  the  connecting  carriers.  It  is  true  the  Commis- 
sion calls  this  a  tonnage  pool  between  the  connecting  carriers,  to 
which  the  initial  carriers  give  effect  by  their  routing  arrangement, 
and  that  its  object  was  not  so  much  to  prevent  rebates,  which  was 
but  an  incident,  as  to  effect  the  tonnage  division.  We  are  of 
opinion,  however,  that  the  evidence  is  substantially  one  way, 
and  that  is  that  the  arrangement  for  routing  was  to  break  up  rebat- 
ing, and  that  it  has  been  accomplished.  The  evidence  before  the 
Circuit  Court  was  to  the  efifect  that  there  was  no  agreement  what^ 
ever  with  the  eastern  connections  that  any  of  them  should  have 
^j^^^^^^^;^  aiiV  bttrlif uiaf  prooordon  of  the  freiyht^  but  the  eastern  roada];;" 

entered  into  the  routing  agreement  hfrauflfl  thfty  wrre  ««,tfiftfi*>H 
thgtirwfMild  ty>  better  than  the  then  present  practice  of  rebating, 
and  they  thought  that  they  would  get  a  fair  share  of  the  business^ 
or,  in  other  words,  would  be  fairly  treated  by  the  initial  carriers, 
who  gave  them  to  understand  that  they  would  be  so  treated.  The 
tonnage  pool  was,  as  the  witnesses  said,  a  m3rth,  and  it  was  testi- 
fied to  that  there  was  not  one  of  the  eastern  companies  that  knew 
what  percentage  of  the  whole  business  that  company  secured. 
They  simply  knew  that  the  through  rates  were  maintained  under 
the  operation  of  the  routing  agreement  and  that  rebating  ceased, 
and  they  were  satisfied  with  the  manner  of  their  treatment  by  the 
initial  carrier. 

The  Circuit  Court,  in  order  to  arrive  at  its  result,  necessarily 
treated  the  connecting  carriers  as  rival  and  competing  transporta- 
tion lines  for  this  freight,  and  assumed  that  between  these  lines 
there  would  exic>t,  but  for  the  routing  agreement,  a  competition 
for  the  fruit  transportation  which  could  not  be  extinguished  by 
any  agreement  as  to  routmg,  as  a  condition  for  making  through 
tariff  rates;  that  as  competition  was  destroyed  by  this  rule,  it 
was  idle  to  say  that  such  result  was  not  intended  by  the  defendant, 
and  so  it  was  held  that  the  carrying  out  of  the  routing  agreement 
violated  the  act. 

We  think  these  various  roads  were  really  not  competing  roads 
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within  the  meaning  of  the  fifth  section  of  the  Commerce  Act, 
when  the  facts  are  carefully  examined.  That  act  recognizes  the 
ri^t  of  the  carriers  to  agree  upon  and  provides  for  the  publica- 
tion of  joint  throu^  tariff  rates  between  continuous  roads,  on 
such  terms  as  the  roads  may  choose  to  make,  provided,  of  course, 
the  rates  are  reasonable  and  no  discrimination,  or  other  violation 
of  the  act  is  practiced.  The  initial  carrier  did  not,  on  its  line, 
reach  the  eastern  markets,  but  it  reached  various  connecting  rail- 
roads which  did  reach  those  markets.  The  initial  carrier  had  the 
right  to  enter  into  an  agreement  for  joint  through  rates,  with  alT 
or  any  one  of  these  connecting  companies,  though  such  com- 
panies were  competing  ones  among  themselves^  And  the  agreed 
ments  could  be  made  upoti  such  terms  as  the  various  companies 
might  think  expedient,  provided  they  were  not  in  violation  of  any 
other  provision  of  the  act. 

Prior  to  the  adoption  of  the  routing  rule  these  connecting  rail- 
roads were  already  acting  under  a  through  rate  tariff  which  con- 
tinued up  to  the  time  when  the  agreement  for  the  routing  was 
adopted.  When  so  acting  it  was  no  longer  p)ossible  to  compete 
with  each  other  as  to  rates  (and  it  is  upon  the  rebates  as  to  rates 
that  this  whole  controversy  is  founded),  provided  the  compani< 
fulfilled  their  joint  rate  tariff  agreements.  The  only  way  the  rate 
competition  could  exist  under  the  through  rate  tariff  was  by 
violating  the  law.  This,  unfortunately,  was  habitually  d< 
and  during  that  time  the  competition  consisted  in  a  rivalry  between 
these  roads,  as  to  which  would  be  the  greatest  violator  of  the  law 
by  giving  the  greatest  rebates. 

In  truth,  the  only  way  in  which  these  connecting  lines  could 
legally  become  competing  railroads  for  this  CaUfornia  fruit  trade 
would  be  in  the  absence  of  all  joint  tariff  rate  agreements.  The 
moment  they  made  such  agreements,  and  carried  them  out,  rate 
competition  would  cease. 

All  that  would  be  needed  for  the  total  suppression  of  rate  com- 
petition among  the  connecting  railroads  would  be  the  honest 
fulfillment  of  their  agreement  as  to  joint  through  rates.  And 
just  here  is  where  they  failed  and  where  they  violated  their  agree- 
ment and  the  law  by  granting  rebates,  or,  in  other  words,  by  com- 
peting, as  to  rates,  for  the  freight  in  violation  of  the  joint  rates. 
In  such  case  we  do  not  see  any  violation  of  the  pooling  section  of 
the  act,  by  putting  in  the  agreement  for  joint  through  rates  the 
provision  for  routing  by  the  initial  carrier.  It  achieved  its  pur- 
pose and  stopped  rebating,  although  it  thereby  also  stopped  rate 
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competition  which,  in  th^  presence  of  the  through  rate  tariff,  was 
ahready  illegal.  The  railroads  are  no  longer  rate  competing  roads 
after  the  adoption  of  a  through  rate  tariff  by  them,  and  they  have 
no  right  to  privately  reduce  their  rates. 

Now,  while  the  most  important,  if  not  the  only,  effect  of  the 
routing  agreement  is  to  take  away  this  rebating  practice,  and  to 
hold  all  parties  to  that  agreement  as  pact  of  the  joint  through 
rate  tariff,  we  think  no  case  is  made  out  of  a  violation  of  the  pool- 
ing provision  in  the  fifth  section  of  the  act,"  even  where  the  initial 
carrier  promises  fair  treatment  to  the  connecting  roads,  and 
carries  out  such  promises. 

We  must  remember  the  general  purpose  of  the  act  which  is,  as 
has  been  said,  to  obtain  fair  treatment  for  the  public  from  the 
roads,  and  reasonable  charges  for  the  transportation  of  freight 
and  the  honest  performance  of  duty,  with  no  improper  or  unjust 
preference  or  discrimination.  tFnder  such  circumstances,  the 
court  ought  not  to  adopt  such  a  strict  and  unnecessary  construc- 
tion of  the  act  as  thereby  to  prevent  an  honest  and  otherwise 
perfectly  legal  attempt  to  maintain  joint  through  rates,  by  destroy- 
ing one  of  the  worst  abuses  known  in  the  transportation  business. 
The  effort  to  maintain  the  published  through  joint  tariff  rates  is 
entirely  commendable. 

We  think  that  the  agreement  in  question,  upon  its  face,  does 
not  violate  any  provision  of  the  Commerce  Act,  and  there  is  no 
evidence  in  the  case  which  shows  that  in  fact  there  has  been  any 
such  violation. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  case  re- 
manded with  instructions  to  dismiss  the  bill. 

Reversed,  etc. 


CHAPTER  III 

rUNCTIONS   OF  THE   INTERSTATE  COMMERCE  COMMIS- 
SK)N  IN  THE  ENFORCEMENT  OF  THE  ACT 

1.   CoNSTmrnoNALiTr. 
INTERSTATE  COMMERCE  COMMISSION  t.  BRIMSON. 

IS4  U.  8.  447  (1894). ' 

Actii^  upon  an  informal  complaint,  the  Interstate  Commerce 
Commission  of  its  own  motion  investigated  into  the  alleged 


General  [Olriey]  and  Mr.  George  P.  Edmunds  filed  a  brief  for  same. 
Mr.  E.  Parmalee  Prentice,  (with  whom  were  Mr.  J.  C.  Hvickins 
and  Mr.  C.  S.  H6U  on  the  brief,)  for  appellees. 

Mb.  Jnsncs  Harlan  delivered  the  opinion  of  the  court.  .  .  . 

The  answers  of  Brimson,  Keefe,  and  Stirling  in  the  present 
proceeding,  besides  insisting  that  the  questions  propounded  to 
them,  respectively,  were  immaterial  and  irrelevant,  were  based 
mainly  upon  the  ground  that  so  much  of  the  Interstate  Commerce 
Act  as  empowered  the  Commission  to  require  the  attendance 
and  testimony  of  witnesses  and  the  production  of  books,  papers, 
and'documents,  and  authorised  the  Circuit  Court  of  the  Unit»cl- 
>  The  facte  have  beO  Iniefly  restated.  —  £i>. 
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States  to  order  common  carriers  or  persons  to  appear  before 
the  Commission  and  produce  books  and  papers  and  give  evi- 
dence, and  to  punish  by  process  for  contempt  any  failure  to  obey 
such  order  of  the  court,  was  repugnant  to  the  Constitution  of  the 
United  States. 

Is  the  twelfth  section  of  the  act  imconstitutional  and  void, 
so  far  as  it  authorizes  or  requires  the  Circuit  Courts  of  the  United 
States  to  use  their  process  in  aid  of  inquiries  before  phe  Com- 
mission? The  court  recognizes  the  importance  of  this  question, 
and  has  bestowed  upon  it  the  most  careful  consideration. 

As  the  Constitution  extends  the  judicial  power  of  the  United 
States  to  all  cases  in  law  and  equity  arising  under  that  instru- 
ment or  under  the  laws  of  the  United  States,  as  well  to  all  con- 
troversies to  which  the  United  States  shall  be  a  party,  (Art.  3, 
sec.  2,)  and  as  the  Circuit  Courts  of  the  United  States  are  capable, 
imder  the  statutes  defining  and  regulating  their  jurisdiction,  of 
•exerting  such  power  in  cases  or  controversies  of  that  character, 
within  the  limits  prescribed  by  Congress,  25  Stat.  434,  c.  866, 
the  fundamental  inquiry  on  this  appeal  is  whether  the  present 
proceeding  is  a  "case"  or  "controversy"  within  the  meaning 
of  the  Constitution.  Tl^  Circuit  Court,  as  we  have  seen,  re- 
garded the  petition  of  the  Jintersiaie  Commerce  Commissi 
as  nothing  more  than  an  application  by  an  administrative  body 
tq^a  judicial  tribunal  for  the  exercise  of  its  functions  in  aid  o 
the  execution  of  duties  not  of  a  judicial  nature,  and  accordingly 
adjudged  that  this  proceeding  did  not  constitute  a  case  or  con- 
trbversy  to  wtiicn  tne  judicial  power  of  the  United  States  could 
be  extended. 

At  the  same  time  the  learned  court  said:  -"Undoubtedly, 

Congress  may  confer  upon  a  non-judicial  body  authority  to  obtain 

information  necessary  for  legitimate  governmental  purposes,  and 

make  refusal  to  appear  and  testify  before  it  touching  matters 

pertinent  to  any  authorized  inquiry,  an  offence  punishable  by 

the  courts,  subject,  however,  to  the  privilege  of  witnesses  to 

make  no  disclosures  which  might  tend  to  criminate  them  or 

subject  them  to  penalties  or  forfeitures.    A  prosecution  or  an 

action  for  violation  of  such  a  statute  would  clearly  be  an  original 

suit  or  controversy  between  parties  within  the  meaning  of  the 

Constitution,  and  not  a  mere  application,  like  the  present  one, 

for  the  exercise  of  the  judicial  power  in  aid  of  a  non-judicial' 

In  re  Interstate  Commerce  Commission,  53  Fed.  Rep. 
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In  other  words,  if  the  Interstate  Commerce  Act  made  the 
refusal  of  a  witness  duly  summoned  to  appear  and  testify  before 
the  Commission  in  respect  to  a  matter  rightfully  committed  by 
Congress  to  that  body  for  examination,  an  offence  against  the 
United  States,  punishable  by  fine  or  imprisonment,  or  both, 
a  criminal  prosecution  or  an  information  for  the  violation  of  such 
a  statute  would  be  a  case  or  controversy  to  which  the  judicial 
power  of  the  United  States  extended;  while  a  direct  civil. pro- 
ceeding, expressly  authorized  by  an  act  of  Congress,  in  the  name 
of  the  Commission,  and  under  the  direction  of  the  Attorney 
General  of  the  United  States,  against  the  witness  so  refusing  to 
testify,  to  compel  him  to  give  evidence  before  the  Commission 
touching  the  same  matter,  would  not  be  a  case  or  controversy 
of  which  cognizance  could  be  taken  by  any  court  established  by 
Congress  to  receive  the  judicial  power  of  the  United  States. 

This  interpretation  of  the  Constitution  would  restrict  the 
employment  of  means  to  carry  into  effect  powers  granted  to  Con- 
gress within  much  narrower  limits  than,  in  our  judgment,  is 
warranted  by  that  instrument.   .   .   . 

[The  Court  then  considered  the  nature  of  the  power  to  regulate 
commerce,  and  the  conditions  under  which  it  may  constitutionally 
be  exerted.] 

It  was  not  disputed  at  the  bac,  nor  indeed  can  it  be  successfully 
denied,  that  the  prohibition  of  unjust  charges,  discriminations, 
or  preferences,  by  carriers  engaged  in  interstate  commerce,  in 
respect  to  property  or  persons  transported  from  one  State  to 
another,  is  a  proper  regulation  of  interstate  commerce,  or  that 
the  object  that  Congress  has  in  view  by  the  act  in  question  may 
be  legitimately  accomplished  by  it  under  the  power  to  regulate 
commerce  among  the  several  States.  In  every  substantial  sense 
such  prohibition  is  a  rule  by  which  interstate  commerce  must  be 
governed,  and  is  plainly  adapted  to  the  object  intended  to  be 
accomplished.  The  same  observation  may  be  made  in  respect- 
to  those  provisions  empowering  the  Commission  to  inquure  into 
the  management  of  the  business  of  earners  subject  to  the  pro* 
visions  of  the  act,  and  to  investigate  the  whole  subject  of  inter- 
state commerce  as  conducted  by  such  carriers,  and,  in  that  way, 
to  obtain  full  and  accurate  information  of  all  matters  involved 
in  the  enforcement  of  the  act  of  Congress.  It  was  clearly  com- 
petent for  Congress,  to  that  end,  to  invest  the  Commission  with 
authority  to  require  the  attendance  and  testimony  of  witnesses. 
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and  the  production  of  books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents  relating  to  any  matter  l^ally  committed 
to  that  body  for  investigation.  We  do  not  understand  that 
any  of  these  propositions  are  disputed  in  this  case. 

Interpreting  the  Interstate  Commerce  Act  as  applicable,  and 
as  intended  to  apply,  only  to  matters  involved  in  the  regulation 
of  commerce,  and  which  Congress  may  rightfully  subject  to 
investigation  by  a  commission  established  for  the  purpose  of  en- 
forcing that  act,  we  are  unable  to  say  that  its  provisions  are  not 
appropriate  and  plainly  adapted  to  the  protection  of  interstate 
commerce  from  burdens  that  are  or  may  be,  directly  and  indi- 
rectly, imposed  upon  it  by  means  of  unjust  and  imreasonable 
discriminations,  charges,  and  preferences.  Congress  is  not 
limited  in  its  employment  of  means  to  those  that  are  absolutely 
essential  to  the  accomplishment  of  objects  within  the  scope  of  the 
powers  granted  ta  it.  It  is  a  settled  principle  of  constitutional 
law  that  ''the  government  which  has  a  right  to  do  an  act,  and 
has  imposed  on  it  the  duty  of  performing  that  act,  must,  ac- 
cording  to  the  dictates  of  reason,  be  allowed  to  select  t.y^f}  mPAna- 
and  those  who  contend  that  it  may  not  select  any  appropriate 
means,  that  one  particular  mode  of  effecting  the  object  is  excepted, 
take  upon  themselves  the  burden  of  establishing  that  exception." 
4  Wheat.  316,  409.  The  test  of  the  power  of  Congress  is  not 
the  judgment  of  the  courts  that  particular  means  are  not  the 
best  that  could  have  been  employed  to  effect  the  end  contem- 
plated by  the  legislative  department.  The  judiciary  can  only 
inquke  whether  the  means  devised  in  the  execution  of  a  power 
granted  are  forbidden  by  the  Constitution.  It  cannot  go  beyond 
that  inquiry  without  entrenching  upon  the  domain  of  another 
department  of  the  government.  That  it  may  not  do  with  safety 
to  our  institutions.    Sinking  Fund  C<ue8j  99  U.  S.  700,  718. 

An  adjudication  that  Congress  could  not  establish  an  admin- 
istrative body  with  authority  to  investigate  the  subject  of  inter- 
state commerce  and  with  power  to  call  witnesses  before  it,  and 
to  require  the  production  of  books,  documents,  and  papers  relat- 
ing to  that  subject,  would  go  far  towards  defeating  the  object  for 
which  the  people  of  the  United  States  placed  commerce  among 
the  States  under  national  control.  All  must  recognize  the  fact 
that  the  full  information  necessary  as  a  basis  of  intelligent  legis- 
lation by  Congress  from  time  to  time  upon  the  subject  of  inter- 
state commerce  cannot  be  obtained,  nor  can  the  rules  established 
for  the  regulation  of  such  commerce  be  efficiently  enforced,  other- 
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wise  than  through  the  instrumentality  of  an  administrative  body, 
representing  the  whole  country,  always  watchful  of  the  general 
interests,  and  charged  with  the  duty  not  only  of  obtalnii^  the 
required  information,  but  of  compelling  by  all  lawful  methods 
obedience  to  such  rules.'   .  .  . 

Mb.  JusncB  Brewer  dissented;  the  Chief  Justice  [Fuller] 
and  Mr.  Jdbticb  Jackson,  coacurring  in  the  dissent.* 


2.   Powers  and  Duties. 
INTERSTATE    COMMERCE    COMMISSION    v.    CINCIN- 


from  which  decree  an  appeal  was  taken  to  the  Court  of  Appeals, 
and  that  court,  recitii^  the  order,  submits  to  us  the  following 
question:  "Had  the  Interstate  Commerce  Commission  juris- 
dictional power  to  make  the  order  hereinbefore  set  forth  —  all 
proceedings  preceding  said  order  being  due  and  regular,  so  far 
as  procedure  is  concerned?" 

Mr.  Harlan  Clevdand  for  appellant.    Mr.  Assistant  Attorney 
General  Wkiiney  filed  a  brief  for  same. 
Mr.  Edward  Baxter  for  appellees. 
Mr.  George  F.  Edmunds  closed  for  appellant. 

'  The  court  theo  coosidered  at  length  and  concluded  that  a  proceeding  to 
cmnpd  teetimony  was  a  ease  or  controveisy  to  which  the  judicial  power  of 
the  United  States  extended.  —  Ei>. 

*  Reported  in  166  U.  S.  3. 

'  The  facts  have  been  briefly  restated.  —  Ed. 


w 
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Mr.  Justice  Brewer,  after  stating  the  case,  delivered  the 
opinion  of  the  court.  ... 

Before  the  passage  of  the  act  it  was  generally  believed  that 
there  were  great  abuses  in  railroad  management  and  railroad 
transportation,  and  the  grave  question  which  Congress  had  to 
consider  was  how  those  abuses  should  be  corrected  and  what 
control  should  be  taken  of  the  business  of  such  corporations. 
The  present  inquiry  is  limited  to  the  question  as  to  what  it  de- 
termined should  be  done  with  reference  to  the  matter  of  rates. 
There  were  three  obvious  and  dissimilar  courses  open  for  con- 
sideration. Congress  might  itself  prescribe  the  rates;  or  it 
might  commit  to  some  subordinate  tribunal  this  duty;  or  it 
mfgnt  leave  with  the  companies  the  right  to  fix  rates,  subject 
to  regulations  and  restrictions,  as  well  as  to  that  rule  which  is 
as  old  as  the  existence  of  common  carriers,  to  wit,  that  rates 
must  be  reasonable.  There  is  nothing  in  the  act  fixing  rates. 
Congress  did  not  attempt  to  exercise  that  power,  and  if  we  ex- 
amine the  legislative  and  public  history  of  the  day  it  is  apparent 
that  there  was  no  serious  thought  of  doing  so. 

The  question  debated  is  whether  Jti  y***'^^^  ^"  *^^  nnTrkrr^\aa\f^T^ 


the  power  and  duty  to  fix  rates;  and  the  fact  that  this  is  a  de- 
batable  question,  and  has  been  most  strenuously  and  earnestly 
debated,  is  very  persuasive  that  it  did  not.  The  grant  of  such 
a  power  is  never  to  be  implied.  The  power  itself  is  so  vast  and 
comprehensive,  so  largely  affecting  the  rights  of  carrier  and 
shipper,  as  well  as  indirectly  ail  commercial  transactions,  the 
language  by  which  the  power  is  given  had  been  so  often  used 
and  was  so  familiar  to  the  l^islative  mind  and  is  capable  of  such 
definite  and  exact  statement,  that  no  just  rule  of  construction 
would  tolerate  a  grant  of  such  power  by  mere  Implicadon.  Sd- 
mmiswaUve  control  over  railroads  through  boards  or  commis- 
sions was  no  new  thing.  It  had  been  resorted  to  in  England 
and  in  many  of  the  States  of  this  Union.  In  England,  while 
control  had  been  given  in  respect  to  discrimination  and  undue 
preferences,  no  power  had  been  given  to  prescribe  a  tariff  of 
rates.    In  this  country  the  practice  had  been  varymg.^  .  .  . 

It  is  one  thinfz;  to  inquire  whether  the  ratf^  whiVh  hflv^  bffiP 
charged  and  collected  are  reasonable  —  that  is  a  judicial  act; 


'  The  court  here  reviewed  the  legislation  of  the  various  States  then  in 
4  force,  which  may  be  found  in  full  in  the  fourth  annual  report  of  the  Interstate 
Ck>mmeroe  Conunission,  appendix  £,  pp.  243  et  wq.  —  £d* 
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hiii  RTi  pntirftly  different  thing  to  prescribe  rates  which  shall  be 
charged  in  the  future  —  that  is  a  legislative  act.  Chicago,  Mil-' 
wavkee  &c.  Railway  v.  Minnesota,  134  U.  S.  418,  458;  Reagan 
V.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  397;  SL  Louis  & 
San  Francisco  Railway  v.  GUI,  156  U.  S.  649,  663;  Cindnnaii, 
New  Orleans  <kc.  Railway  v.  Interstate  Commerce  Commission, 
162  U.  S.  184,  196;  Texas  &  Pacijic  Railway  v.  Interstate  Com- 
merce  Commission,  162  U.  S.  197,  216;  Munn  v.  lUinois,  94 
U.  S.  113,  144;  Peik  v.  Chicago  <t  Northwestern  Railway,  94  U. 
S.  164,  178;  Express  cases,  117  U.  S.  1,  29. 

It  will  be  perceived  that  in  this  case  the  Interstate  Commerce 
Commission  assimied  the  right  to  prescribe  rates  which  should 
control  in  the  future,  and  their  application  to  the  court  was  for 
a  mandamus  to  compel  the  companies  to  comply  with  their 
decision;  that  is,  to  abide  by  their  legislative  determination  as 
to  the  maximum  rates  to  be  observed  in  the  future.  Now,  nowhere 
in  the  interstate  commerce  act  do  we  find  words  similar  to  those 
in  the  statutes  referred  to,  giving  to  the  commission  power  to 
"increase  or  reduce  any  of  the  rates";  "to  establish  rates  of 
charges";  ''to  make  and  fix  reasonable  and  just  rates  of  freight 
and  passenger  tariffs";  ''to  make  a  schedule  of  reasonable  maxi« 
mmn  rates  of  charges";  "to  fix  tables  of  maximum  charges"; 
to  compel  the  carrier  "to  adopt  such  rates,  charge  or  classifica* 
tion  as  said  commissioners  shall  declare  to  be  equitable  and  reason- 
able." The  power,  therefore,  is  not  expressly  given.  Whence 
then  is  it  deduced?  In  the  first  section' it  is  provided  that  "all 
charges  .  .  .  shall  be  reasonable  and  just;  and  every  imjust 
and  unreasonable  charge  for  such  service  is  prohibited  and  de- 
clared to  be  unlawful."  Then  follow  sections  prohibiting  dis- 
crimination, undue  preferences,  higher  charges  for  a  short  than 
for  a  long  haul,  and  pooling,  and  also  making  provision  for  the 
preparation  by  the  companies  of  schedules  of  rates,  and  requiring 
their  publication.  Section  11  creates  the  Interstate  Commerce 
Commission.  Section  12,  as  amended  March  2,  1889,  (25  Stat. 
858,)  gives  it  authority  to  inquire  into  the  management  of  the 
business  of  all  common  carriers,  to  demand  full  and  complete 
information  from  them,  and  adds,  "and  the  commission  is  hereby 
authorized  to  execute  and  enforce  the  provisions  of  this  act." 
And  the  argument  is  that  in  enforcing  and  executing  the  provisions 
of  the  act  it  is  to  execute  and  enforce  the  law  as  stated  in  the 
first  section,  which  is  that  all  charges  shall  be  reasonable  and  just, 
and  that  every  unjust  and  unreasonable  charge  is  prohibited;  * 
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that  it  cannot  enforce  this  mandate  of  the  law  without  a  de* 
termination  of  what  are  reasonable  and  just  charges;  and  as 
no  other  tribunal  is  created  for  such  determination,  therefore 
it  must  be  implied  that  it  is  authorized  to  make  the  determina- 
tion, and,  having  made  it,  apply  to  the  courts  for  a  mandamus 
to  compel  the  enforcement  of  such  determinatipn.  In  other 
words,  that  though  Congress  has  not  in  terms  given  the  commis- 
sion the  power  to  determine  what  are  just  and  reasonable  rates 
for  the  future,  yet  as  no  other  tribunal  has  been  provided,  it  must 
have  intended  that  the  commission  should  exercise  the  power. 
We  do  not  think  this  argument  can  be  sustained.  If  there  were 
nothing  else  in  the  act  than  the  first  section  commanding  reason- 
able rates,  and  the  twelfth  empowering  the  conmiission  to  execute 
and  enforce  the  provisions  of  the  act,  we  should  be  of  the  opinion 
that  Congress  did  not  intend  to  give  to  the  commission  the  power 
to  prescribe  any  tariff  and  determine  what  for  the  future  should 
be  relksonable  and  just  rates.  The  power  given  is  the  power  to 
execute  and  enforce,  not  to  legislate.  The  power  given  is  partly 
judicial,  partly  executive  and^administrative,  but  not  legislative. 
Pertinent  in  this  respect  are  these  observations  of  counsel  for 
the  appellees: 

"Article  II,  sec.  3,  of  the  Constitution  of  the  United  States, 
ordains  that  the  President  'shall  take  care  that  the  laws  be  faith- 
fully executed.'  The  act  to  regulate  commerce  is  one  of  those 
laws.  But  it  will  not  be  argued  that  the  President,  by  implication, 
possesses  the  power  to  fiaake  rates  for  carriers  engaged  in  inter- 
state commerce."  .  .  . 

''The  first  section  simply  enacted  the  common  law  require- 
ment that 'all  charges  shall  be  reasonable  and  just.  For  more 
[than  a  hundred  years  it  has  been  the  affirmative  duty  of  the  courts 
'to  execute  and  enforce'  the  common  law  requirement  that  'all 
charges  shall  be  reasonable  and  just';  and  yet  it  has  never  been 
claimed  that  the  courts,  by  implication,  possessed  the  power  to 
make  rates  for  carriers." 

But  the  power  of  fixing  rates  under  the  interstate  commerce 
act  is  not  to  be  determined  by  any  mere  considerations  of  omis- 
sion or  implication.  The  act  contemplates  the  fixing  of  rates 
and  recognizes  the  authority  in  which  the  power  exists.^  .  .  . 

We  have,  therefore,  these  considerations  presented:  First. 
The  power  to  prescribe  a  tariff  of  rates  for  carriage  by  a  com^ 
mon  carrier  is  a  legislative  and  not  an  administrative  or  judicial 
'  The  court  here  examined  section  6,  then  in  force.  —  Ed. 
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function,  and,  having  respect  to  the  large  amount  of  property 
invested  in  railroads,  the  various  companies  engaged  therein,  the 
thousands  of  miles  of  road,  and  the  millions  of  tons  of  freight 
carried,  the  varying  and  diverse  conditions  attaching  to  such 
carriage,  is  a  power  of  supreme  delicacy  and  importance.  Second. 
That  Congress  has  transferred  such  a  power  to  any  administra* 
tive  body  is  not  to  be  presumed  or  implied  from  any  doubtful 
and  uncertain  language.  The  words  and  phrases  efficacious  to 
make  such  a  delegation  of  power  are  well  understood  and  have 
been  frequently  used,  and  if  Congress  had  intended  to  grant  such 
a  power  to  the  Interstate  Commerce  Commission  it  cannot  be 
doubted  that  it  would  have  used  language  open  to  no  miscon- 
struction, but  clear  and  direct.  Third.  Incorporating  into  a 
statute  the  conmion  law  obligation  resting  upon  the  carrier  to 
make  all  its  charges  reasonable  and  just,  and  directing  the  com- 
mission to  execute  and  enforce  the  provisions  of  the.  act,  does 
not  by  impUcation  carry  to  the  commission  or  invest  it  with 
the  power  to  exercise  the  legislative  function  of  prescribing  rates 
which  shall  control  in  the  future.  Fourth.  Beyond  the  infer- 
ence which  irresistibly  follows  from  the  omission  to  grant  in 
express  terms  to  the  commission  this  power  of  fixing  rates,  is  the 
clear  language  of  section  6,  recognizing  the  right  of  the  carrier 
to  establish  rates,  to  increase  or  reduce  them,  and  prescribing 
the  conditions  upon  which  such  increase  or  reduction  may  be 
made,  and  requiring,  as  the  only  conditions  of  its  action,  first, 
publication,  and,  second,  the  filing  of  the  tariff  with  the  com- 
mission. The  grant  to  the  commission  of  the  power  to  prescribe 
the  form  of  the  schedules,  and  to  direct  the  place  and  manner 
of  publication  of  joint  rates,  thus  specifying  the  scope  and  limit 
of  its  functions  in  this  respect,  strengthens  the  conclusion  that 
the  power  to  prescribe  rates  or  fix  any  tariff  for  the  future  is  not 
atnong  the  powers  granted  to  the  commission. 

These  considerations  convince  us  that  und^r  the  interstate 
commerce  act  the  conmiission  has  no  power  to  prescribe  the 
tariff  of  rates  which  shall  control  in  the  future,  and,  therefore, 
cannot  invoke  a  judgment  in  mandamus  from  the  courts  to 
enforce  any  such  tariff  by  it  prescribed. 

But  has  the  conmiission  no  function  to  perform  in  respect 
to  the  matter  of  rates;  no  power  to  make  any  inquiry  in  respect 
thereto?  Unquestionably  it  has,  and  most  important  duties  in 
respect  to  this  matter.  It  is  charged  with  the  general  duty  of 
inquiring  as  to  the  management  of  the  business  of  railroad  com- 
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panies,  and  to  keep  itself  informed  as  to  the  manner  in  which 
the  same  is  conducted,  and  has  the  right  to  compel  complete 
and  full  information  as  to  the  manner  in  which  such  carriers  are 
transacting  their  business.  And  with  this  knowledge  it  is  charged 
with  the  duty  of  seeing  that  there  is  no  violation  of  the  long  and 
short  haul  clause;  that  there  is  no  discrimination  between  indi- 
vidual shippers,  and  that  nothing  is  done  by  rebate  or  any  other 
device  to  give  preference  to  one  as  against  another;  that  no  undue 
preferences  are  given  to  one  place  or  places  or  individual  or  class 
of  individuals,  but  that  in  all  things  that  equality  of  right,  which 
is  the  great  purpose  of  the  interstate  commerce  act,  shall  be 
secured  to  all  shippers.  It  must  also  see  that  that  publicity, 
which  is  required  by  section  6,  is  observed  by  the  railroad  com- 
panies. Holding  the  railroad  companies  to  strict  compliance 
with  all  these  statutory  provisions  and  enforcing  obedience  to 
all  these  provisions  tends,  as  observed  by  Commissioner  Cooley 
in  In  re  Chicago,  St.  Paul  &  Kansas  City  Railway,  2  Int.  Com. 
Com.  Bep.  231,  261,  to  both  reasonableness  and  equality  of  rate 
as  contemplated  by  the  interstate  commerce  act. 

Our  conclusion  then  is  that  Congress  has  not  conferred  upon 
the  conunission  the  legislative  power  of  prescribing  rates  either 
maximum  or  minimiun  or  absolute.  As  it  did  not  give  the  ex- 
press power  to  the  commission  it  did  not  intend  to  secure  the 
same  result  indirectly  by  empowering  that  tribunal  to  determine 
what  in  reference  to  the  past  was  reasonable  and  just,  whether 
as  maximum,  minimiun  or  absolute,  and  then  enable  it  to  obtain 
from  the  courts  a  peremptory  order  that  in  the  future  the  railroad 
companies  should  follow  the  rates  thus  determined  to  have  been 
in  the  past  reasonable  and  just. 

The  question  certified  must  be  answered  in  the  negative,  and  it  is 
so  ordered. 

Mb.  Justice  Hablan  dissented. 
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NORTHWESTERN  WOODENWARE  COMPANY  v.  CHI- 
CAGO,  MILWAUKEE  &  PUGET  SOUND 
RAILWAY   COMPANY   ET  AL. 

28  I.  C.  C.  237  (1913). 

Walter  E,  McComack  for  complainant. 

0.  W.  Dynes  for  Chicago,  Milwaukee  &  Puget  Sound  Railway 
Company  and  Chicago^  Milwaukee  &  St.  Paul  Railway  Company. 

H.  A.  ScandreU,  R.  B,  Scott,  and  Charles  Donnelly  for  Union 
Pacific  Railroad  Company;  Oregon-Washington  Railroad  &  Navi- 
gation Company;  Oregon  Short  Line  Railroad  Company;  Chicago, 
Burlington  &  Quincy  Railroad  Company;  Great  Northern  Rail- 
way Company;  and  Northern  Pacific  Railway  Company. 

Fred  G.  Wright  for  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company;  Missomi  Pacific  Railway  Company;  and  Texas  & 
Pacific  Railway  Company. 

Report  of  the  Commission. 

Bt  the  Commission: 

Complainant,  a  corporation  engaged  in  the  manufacture  of  va- 
rious articles  of  woodenware  at  Tacoma,  Wash.,  by  petition,  filed 
April  20,  1912,  assails  as  unreasonable  and  unjustly  discrimina- 
tory the  carload  rates  charged  by  defendants  for  the  transportation 
of  wooden  lard  tubs  from  Tacoma,  Wash.,  to  Chicago,  111.,  and  to 
other  eastern  points.  It  asks  that  lower  and  nondiscriminatory 
rates  be  established  for  the  future,  and  seeks  reparation  on  past 
shipments. 

Two  schedules  of  rates  are  involved.  In  so  far  as  based  on  mini- 
mum weights  of  31,500  pounds  for  cars  41  feet  or  less  in  length,  and 
34,000  poimds  for  cars  over  40  feet  in  length,  they  were  at  the  time 
the  petition  was  filed,  as  shown  in  the  table  on  the  following  page. 

These  rates  also  applied  to  numerous  other  points  and  were  sub- 
ject to  a  rule  which  provided  that  where  a  carrier  was  unable  to 
furnish  a  car  of  the  capacity  ordered  by  a  shipper,  and  for  its  own 
convenience  furnished  a  car  of  less  capacity,  the  smaller  car  might 
be  used  (^  the  basis  of  actual  weight  when  loaded  to  its  full  visible 
capacity,  or  two  smaller  cars  would  be  furnished  to  be  used  on  ba- 
sis of  the  minimum  weight  of  the  car  ordered,  provided  the  shipper 
did  not  order  cars  of  dimensions  not  covered  by  the  tariffs. 
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Rates  from  Tacoma,  Wash,,  in  cents,  per  100  pounds. 

To  — 

Chicago,  111  


East  St.  Louis,  111 
Wichita,  Kans 


Kansas  City,  Kans  - 

St.  Joseph,  Mo  

Sioux  City,  la 

Omaha,  Nebr 

St.  Paul,  Minn 


Cents 
75 


65 


Fort  Worth,  Tex 87§ 

Oklahoma  City,  Okla 80 

EfiFective  January  26,  1911,  the  carriers  established  lower  rates 
to  some  of  the  points,  but  raised  the  minimum  in  connection  with 
the  reduced  rates  to  41,500  pounds,  regardless  of  the  length  of  the 
car,  as  shown  in  the  following  table: 

Rates  from  Taooma,  Wash.,  in  cents  per  100  pounds. 

To  — 

Cents 

Chicago,  lU  65 

St.  Joseph,  Mo  1 

Omaha,  Nebr [ 60 

Sioux  City,  Iowa  —  J 

St.  Paul,  Minn- — — 65 

The  lower  rates  and  higher  minimum  were  subject  to  the  rule 
referred  to  until  April  22,  1911,  when  its  further  application  as 
to  them  was  prohibited.  The  higher  rates  and  lower  minimum 
weights  were  continued  in  the  tariffs.  November  2, 1911,  the  car- 
riers established  a  rate  of  80  cents  to  Fort  Worth,  and  a  rate  of 
74  cents  to  Oklahoma  City  and  intermediate  points,  based  on 
the  higher  minimum.  The  two  sets  were  still  in  effect  when  this 
proceeding  was  instituted. 

Complainant  contends  that  the  higher  rates  are  unreasonable 
inherently  and  relatively,  and  that  the  higher  minimum  of  41,500 
pounds  applicable  to  shipments  under  the  reduced  rates  i^  unrea- 
sonable, because  except  in  rare  instances  that  traffic  can  not  be 
loaded  to  that  weight;  and  it  asks  that  the  carriers  be  required 
either  to  apply  a  minimum  of  34,000  pounds  to  the  lower  rates  or 
to  restore  to  the  tariffs  naming  the  lower  rates  and  higher  minimum 
the  two-for-one  rule. 

The  principal  markets  for  the  traffic  are  at  Chicago  and  points 
on  the  Missouri  Biver.    About  95  per  cent  of  complainant's  output 
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is  sold  east  of  Denver,  Colo.,  in  territory  generally  designated  as 
the  middle  west.  The  tubs  are  made  of  spruce  and  cottonwood  ob- 
tained from  the  vicinity  of  Puget  Sound,  but  the  demand  for  them 
on  ihe  Pacific  coast  is  very  limited.  They  are  used  as  containers 
of  lard  and  other  similar  products  of  packing  industries,  vary  in 
size  from  20  to  85  pounds  capacity,  and  are  generally  regarded  as 
a  low-grade  conmiodity.  The  sizes  shipped  in  greatest  quantities 
are  those  of  60  and  80  pounds  capacity.  The  evidence  shows  that 
in  cars  50  feet  in  length  it  is  possible  to  load  the  smaller  tubs, 
vaiying  in  size  from  20  to  28  pounds  capacity,  to  the  higher  mini- 
mum of  41,500  pounds,  but  that  such  minimum  can  rarely  be 
reached  with  tubs  above  28  pounds  capacity  in  the  ordinary  50-foot 
car.  A  carload  exclusively  of  the  smaller  sizes  is  ordered  but  rarely, 
and  the  result  is  that  not  more  than  10  per  cent  of  complainant's 
shipments  can  be  loaded  to  the  minimum  prescribed  for  the  reduced 
rates. 

Complainant's  chief  competitors  are  located  in  the  state  of  Wis- 
consin. In  the  early  part  of  1910,  induced  thereto  by  the  fact  that 
for  several  years  the  competition  had  shown  increasing  acuteness 
and  force,  complainant  opened  negotiations  with  the  carriers  with 
a  view  to  obtaining  a  reduction  in  the  rates  to  its  principal  markets. 
The  lower  rates  of  Jianuary  26  and  November  2,  1911,  with  the 
higher  minimum,  were  the  outcome  of  these  negotiations.  The  re- 
sult not  being  satisfactory  this  proceeding  was  instituted.  The 
carriers  claimed  that  the  higher  minimiun  was  involved  in  the 
negotiations  for  lower  rates,  and  that  such  was  the  leading  con- 
sideration that  induced  the  rate  reductions.  The  officer  who  con- 
ducted the  negotiations  for  complainant  testified,  however,  that 
nothing  was  said  at  the  time  about  any  change  in  the  minimum 
weights,  and  that  such  change  was  not  suggested  until  after  com- 
plainant had  entered  into  long  time  contracts  for  the  delivery  at 
Chicago  and  other  markets  of  large  quantities  of  its  output  on  the 
basis  of  the  promised  lower  rates.  Whatever  may  be  the  merits 
of  this  dispute,  the  question  before  us  is  whether  the  existing  rate 
adjustment  is  reasonable. 

Under  the  existing  rate  adjustment  a  shipper  may  use  the  higher, 
rates  and  lower  minimum  weights,  with  the  privilege  of  the  two-f or- 
one  rule,  or  he  may  use  the  reduced  rates  and  higher  minimum  ap- 
plicable to  cars  of  all  sizes,  without  the  benefit  of  the  two-for-one 
rule.  It  must  be  conceded  that  except  as  to  orders  for  carload 
quantities  of  the  smaller  sizes  (20  to  28  pounds  capacity)  which  are 
of  rare  occurrence,  the  change  in  the  rates  resulted  in  little  or  no 
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benefit  to  the  shipper.  This  fact  can  not  be  regarded,  however,  as 
of  controlling  weight,  in  determining  the  question  of  the  reason- 
ableness of  the  rates  as  now  in  force. 

Complainant  relies  chiefly  upon  comparisons  of  car  earnings  on 
the  commodity  involved  with  car  earnings  on  analogous  commodi- 
ties moving  from  Tacoma  to  the  same  points  of  destination.  This 
is  perhaps  as  fair  a  test  of  the  reasonableness  of  the  rates  in  question 
as  is  obtainable  imder  the  circumstances.  The  evidentiary  force 
of  such  comparisons  has  not  infrequently  been  recognized.  Florida 
Fruit  &  Vegetable  Shippers'  Asso.  v.A.C.  L.  R,  ft.  Co.,  14  I.  C.  C, 
476,  18»-490;  In  re  Advances  on  Coal,  22  I.  C.  C,  604,  620.  The 
car  earnings  on  wooden  lard  tubs  under  the  higher  rates  and  34,000 
pounds  minimum  from  Tacoma  to  some  of  the  destination  points 
involved  are  shown  as  follows: 


From  Tacoma,  Wash.,  to  — 


Chicago,  01 

EastSt.  Louis,  HI. 
Kansas  City,  Kaos 

Omaha,  Nebr 

Fort  Worth,  Tex  . . 


Rate  per 

100 
pounds. 


Car  earn- 
ings. 


$255.00 
255.00 
221.00 
221.00 
297.50 


The  average  loading  of  the  commodity  in  cars  of  50  feet  in  length 
is  approximately  37,000  pounds.  On  the  basis  of  175  actual  ship- 
ments loaded  into  cars  varying  in  length  from  49  feet  6  inches  to  50 
feet  3  inches,  shown  by  a  schedule  filed  with  the  record,  the  exact 
average  was  37,345  pounds.  Car  earnings  under  the  higher  rates 
with  an  average  loading  of  37,000  pounds  would  be  as  follows: 


From  Tacoma,  Wash.,  to  — 


Chieago,  HI 

East  St.  Louis,  HI . 
Kansas  City,  Eans 

Omaha,  Nebr 

Forth  Worth,  Tex. 


Rate  per 

100 
poimds. 

Car  earn- 
ings. 

CeiUa. 

75 

1277.50 

75 

277.50 

65 

240.50 

65 

240.50 

87i 

323.75 
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Under  the  lower  rates  and  the  higher  minimum  of  41,500  pounds 
the  car  earnings  ar^  shown  in  the  next  following  table: 


From  Tacoma,  Wash.,  to  — 


Chicago,  HI 

East  St.  Louis,  lU 
Omaha,  Nebr .... 
Fort  Worth,  Tex . 


Car  earn- 
ings. 


$269.75 
269.75 
249.00 
336.15 


Car  earnings  imder  the  lower  rates  based  on  the  minimum,  of 
34,000  pounds  and  the  approximate  average  loading  of  37,000 
pounds,  are  both  shown  in  the  next  following  table: 


From  Tacoma,  Wash.,  to 


Chicago  or  East  St.  Louis 


Omaha,  Nebr 


Fort  Worth,  Tex. 


Minimum 

Rate  per 

and  aver- 

100 

age  weight. 

pounds. 

PoundB, 

Cent8. 

34,000 

65 

37,000 

65 

34,000 

60 

37,000 

60 

34,000 

81 

37,000 

81 

Car  earn- 
ings. 


$221.00 
240.50 
204.00 
222.00 
275.40 
299.70 


It  is  to  be  observed  that  the  lower  rates  applied  to  the  mini- 
mum of  41,500  pounds  produce  greater  car  earnings  than  the 
higher  rates  applied  to  the  34,000  pounds  minimum. 

The  same  transcontinental  tariff  that  contained  the  rates  com- 
plained of  on  wooden  lard  tubs  also  named  rates  from  Tacoma  to 
the  same  destination  points  on  such  commodities  as  sash,  doors, 
and  blinds,  wooden  mantels,  general  woodenware,  and  wooden  pipe, 
that  produced  much  lower  car  earnings.  The  commodities,  mini- 
mmn  weights,  rates,  and  car  earnings  are  shown  in  the  next  follow- 
ing table: 
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(0  Saah,  doora, 
and  blinds; 

Wooden  mantels; 
minimum  weight. 

Woodenware; 
minimum  weight; 

Wooden  pipe: 
minimum  weight. 

From  Taoonui, 

mimmum  weight, 
30,000  pounda.i 

20,000  pounds. 

16,000  pounds. 

30,000  pounds. 

Wash.,  to  — 

Per  100 

Car 

Per  100 

Car 

Per  100 

Car 

Per  100 

Car 

pounds. 

earnings. 

pounds. 

earnings. 

pounds. 

earnings- 

pounds. 

earnings. 

Chicago,  111 

$0.60 

$180 

$0.85 

$170 

1.25 

$200 

$  .75 

$225 

East  St.  Louis,  111 

.60 

180 

.85 

170 

1.25 

200 

.75 

225 

Omaha  Nebr. . . 

.55 

105 

75 

150 

1.25 

200 

.05 

195 

Fort  Worth,  Tex 

.78 

234 

87J 

176 

1.25 

200 

■ 

.80 

240 

1  Rates  apply  on  sash,  doors,  and  blinds  manufactured  from  cedar,  oottonwood,  fir,  hem- 
lock, larch,  pine,  redwood,  or  spruce  lumber. 

Except  in  a  few  instances,  the  car  earnings  shown  in  the  last  table 
are  not  approximately  as  large  as  earnings  that  would  accrue  on 
wooden  lard  tubs  at  the  lower  rates  of  January  and  November, 
1911;  based  on  a  minimum  of  34,000  pounds.  These  tables  show 
that  sash,  doors,  and  blinds,  which  are  products  of  cottonwood  and 
spruce  as  well  as  of  other  kinds  of  lumber,  earn  only  $180  per  car 
to  Chicago,  whereas  wooden  lard  tubs,  also  the  product  of  cotton- 
wood  and  spruce,  earn  $255  per  car  to  Chicago  under  the  higher 
rate  and  lower  minimum,  and  $269.75  per  car  under  the  lower  rate 
and  higher  minimum.  To  Omaha,  Nebr.,  the  car  earnings  on  sash, 
doors,  and  blinds  are  $165  per  car,  whereas  on  wooden  lard  tubs  the 
earnings  are  $221  per  car  under  the  higher  rate  and  lower  minimum, 
and  $249  per  car  under  the  lower  rate  and  higher  minimum.  At 
the  time  this  proceeding  was  begun  the  defendant  carriers  main- 
tained a  rate  of  85  cents  per  100  poimds,  based,  on  a  minimum  of 
20,000  pounds,  on  tin  cans,  including  lard  pails,  from  Tacoma, 
Wash.,  to  all  the  destination  points  here  involved,  producing  earn- 
ings of  $170  per  car.  The  same  rate  and  minimum  applied  in  the 
opposite  direction,  as  is  also  true  of  other  rates  named  in  the  last 
above  table.  As  to  all  the  rates  and  commodities  referred  to  for 
comparison,  the  two-for-one  rule  applied  under  the  tariffs. 

Counsel  for  defendants,  while  conceding  that  a  fair  test  of  the 
reasonableness  of  the  rates  in  question  may  be  obtained  by  a  com- 
parison of  car  earnings,  object  to  comparisons  based  on  minimum 
weights  and  insist  that  to  be  of  evidentiary  force  such  compari- 
sons should  be  based  on  the  average  actual  load  weight  per  car. 
It  must  be  assumed,  however,  that  the  minimum  weights  estab- 
lished by  the  carriers  are  intended  reasonably  to  comport  with  the 
loading  capacity  of  the  cars  as  to  the  particular  commodities  to 
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which  they  relate,  and  in  the  absence  of  direct  testimony  to  show 
the  average  loading  of  the  commodities  referred  to,  which  evidence 
is  within  the  possession  and  knowledge  of  the  carriers  and  within 
their  power  to  furnish,  we  think  it  but  fair  and  reasonable  to  com* 
pare  the  minimum  weights  on  wooden  lard  tubs  with*  the  minimum 
weights  applied  to  the  analogous  conmiodities,  as  a  means  to  ascer- 
tain, approximately  at  least,  the  comparative  car  earnings. 

It  is  doubtless  true  that  the  average  actual  loading  of  any  given 
commodity  would  furnish  more  definitely  the  average  car  earnings 
as  to  that  particular  conmiodity,  but  to  require  shippers  to  furnish 
evidence  of  such  actual  car  loading  in  all  cases  where  comparisons 
of  car  earnings  are  relied  on  would  be  to  place  upon  them  a  task 
practically  impossible  of  performance,  for  the  reason,  already  men- 
tioned, that  such  evidence  is  in  the  possession  of  the  carriers  them- 
selves and  would  be  difficult  of  ascertainment  by  shippers.  The 
car  minimum  gauge  does  not  seem  to  be  unfair  to  either  the  carrier 
or  the  shipper,  and  under  the  circimistances  of  this  case  we  think 
such  comparisons  are  justified  and  that  from  them  reasonably  just 
conclusions  may  be  reached. 

Upon  the  facts  of  record  we  are  of  opinion  and  find  that  the 
higher  rates  complained  are,  under  present  conditions,  unjust  and 
unreasonable,  and  that  the  minimum  weight  of  41,500  pounds,  in 
connection  with  which  the  lower  rates  are  applied,  is  also  uni'ieason- 
able.  We  further  find  that  a  reasonable  minimum  weight  for  the 
traffic  is  31,500  pounds  for  cars  41  feet  in  length,  and  correspond- 
ingly lower  or  higher  for  cars  under  or  over  41  feet  in  length,  and 
that  reasonable  rates  to  be  applied  from  and  to  the  points  in  ques- 
tion are  as  shown  in  the  following  table: 

Rates  from  Tacoma,  Wcuh.,  in  oenU  per  100  pounds. 
To  —  Cents. 

Chicago,  lU  1 70 

East  St.  Louis,  111  —  J 
Kansas  City,  Kans  -  ] 

St.  Joseph,  Mo  / ' 65 

Omaha,  Nebr J 

Sioux  City,  la J 


St.  Paul,  Minn  60 

Fort  Worth,  Tex 81 

Oklahoma  City,  Okla  1  

Wichita,  Kans J 


74 


Rates  and  minimum  weights  not  to  exceed  those  herein  found 
reasonable,  and  subject  to  the  two-for-one  rule  above  referred  to, 
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will  be  prescribed  for  the  future.  Under  all  the  circumstances 
we  are  of  opinion  and  find  that  no  reparation  on  past  shipments 
should  be  awarded,  and  the  prayer  of  the  petition  in  that  respect 
is  denied.  Anadarko  Cotton  Oil  Co.  v.  A.,  T  &  S,  E,  Ry.  Co.,  20 
I.  C.  C.  43;  National  Wool  Growers'  Asso.  v.  0.  S.  L.  B.  R.  Co,,  25 

I.  C.  C.  675;  Charles  Boldt  Co.  v.  C,  R.  I.  &  P.  Ry.  Co.,  27  I.  C.  C. 

II.  An  order  will  be  entered  in  accordance  with  the  conclu^ons 
herein  announced. 


MALT  RATES  TO  TEXAS  POINTS. 

30  I.  C.  C.  385  (1914). 

R.  W.  Floumoy  for  Texas  Brewing  Company. 

A.  C.  Fonda  for  Gulf,  Colorado  &  Santa  Fe  Railway  Company 
and  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

M.  J.  Dowlin  for  Chicago,  Rock  Island  &  Pacific  Railway 
Company  and  Chicago,  Rock  Island  &  Gulf  Railway  Company. 

J.  R.  Christian  for  Texas  &  New  Orleans  Railroad  Company; 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  and 
others. 

J.  F.  Garvin  for  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  and  Missouri,  Kansas  &  Texas  Railway  Company. 

J.  B.  Payne  for  Texas  &  Pacific  Railway  Company  and  Inter- 
national &  Great  Northern  Railroad  Company. 

P.  H.  Welbome  for  St.  Louis  &  San  Francisco  Railway  Com- 
pany and  St.  Louis  &  San  Francisco  Railroad  Company. 

Report  of  the  Commission. 

Hall,  Commissioner: 

This  proceeding  grows  out  of  the  protest  of  brewers  in  Texas 
against  an  advance  of  4  cents  per  100  pounds  in  freight  rates  on 
malt,  published  by  the  respondent  carriers.  These  increased 
rates  have  been  suspended  by  the  Commission  pending  the  out- 
come of  its  investigation  herein. 

The  malt  is  moved  in  carloads  from  Chicago,  111.,  and  from 
points  in  Wisconsin  and  Minnesota,  to  Texas  common  points  and 
is  used  in  the  manufacture  of  beer. 
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The  rate  for  this  movement  of  malt  was  fixed  by  the  Com- 
miesion  in  Texas  Brewing  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  21 1.  C.  C, 
171,  by  adding  a  differential  of  5  cents  per  100  pounds  to  the  then 
existii^  rates  on  barley.  The  carriers  contended  in  that  pro- 
ceeding that  malt  is  a  product  of  barley,  ae  flour  is  of  wheat,  and 
the  Commission  in  fixing  the  rates  on  malt  used  the  differential 
of  fiour  over  wheat,  which  was  long  ago  fixed  by  the  Commission 
in  Board  of  Railroad  Commissiorters  v.  A.,  T.  tfe  S.  F.  Ry.  Co., 
8  I.  C.  C,  304. 

After  the  expiration  of  the  Commission's  order  in  the  Texas 
Bremrtg  Co.  case,  supra,  the  carriers  increased  the  rates  on  barley 
from  Chicago  and  from  points  in  Wisconsin  and  Minnesota  to 
Texas  conmion  points,  by  4  cents  per  100  pounds.  These  in- 
creased rates  became  effective  without  protest.  Thereafter 
the  carriers  filed  the  proposed  rates  on  malt  which  include  the 


origin  to  Texas  points  was  the  rate  applicable  to  com  chops. 
On  that  date  it  was  reduced  to  the  rate  applicable  to  com  and 
oats,  which  was  2^  cents  less  per  100  pounds  than  on  com  chops. 
This  effected  a  reduction  of  2i  cents  per  100  pounds  in  the 
barley  rates.  It  may  be  here  observed  that  barley,  being  a  whole 
gr^n,  is  more  properly  rated  with  com  and  oats  than  with  com 
'  chops. 

Further  support  of  the  rates  here  suspended  proceeds  upon 
the  theory  that  the  rate  on  malt  should  not  be  less  than  the  rate 
on  flour.  This,  it  will  be  noted,  goes  beyond  the  doctrine  laid 
down  in  the  Texas  Bremng  Co.  case,  supra.  Reference  is  made 
to  the  rates  fixed  by  this  Commission  in  Farmers,  etc..  Club  v. 
A.,  T.  A  S.  F.  Ry.  Co.,  12  I.  C.  C,  351,  on  flour  from  Kansas 
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points  to  Texas  common  points,  and  a  comparison  is  offered  of 
the  revenue  per  ton  per  mile  from  such  rates  and  from  the  pro- 
posed rates  on  malt.  The  Commission  does  not  find  this  com- 
parison helpful.  The  haul  of  the  malt  is  substantially  twice 
that  of  the  flour.  Respondent  carriers  contend  that  after  making 
due  allowance  for  the  difference  in  distance,  and  under  application 
of  the  rule  that  revenue  per  ton  per  mile  should  decrease  with 
the  increase  of  the  distance,  the  proposed  malt  rates  are  on  a 
lower  plane  than  the  flour  rates  set  up  in  comparison.  The 
general  rule  is  well  recognized,  but  we  are  aware  of  no  measure 
or  standard  by  which  this  Comn;iission  can  find  that  the  ton- 
per-mile  imits  offered  here  vary  only  because  of  distance,  and 
as  to  distance,  vary  properly. 

While  it  may  be  true  that  malt  rates  may  be  scaled  higher 
than  barley  rates,  or  even  upon  the  same  differential  as  flour 
rates  over  wheat  rates,  it  does  not  necessarily  follow  that  malt 
should  take  the  same  rate  as  flour.  Malt  is  simply  whole  barley, 
germinated  and  swelled.  Flour  is  a  milled  product.  In  value 
they  rate  about  equally.  Flour,  however,  is  an  article  finished 
and  ready  for  human  consumption,  while  malt  is  merely  one 
material  used  in  producing  an  article  of  human  consumption, 
i.e.,  beer.  Malt  loads  more  heavily  than  flour,  and  this  is  re- 
flected in  the  minimum  carload  weights.  It  is  less  subject  than 
flour  to  loss  and  damage  in  transit,  and  is  adapted  to  methods 
and  facilities  of  transportation  ordinarily  furnished  for  whole 
grains. 

The  carriers  show  that  the  total  movement  of  malt  to  Texas 
points  is  far  less  than  the  total  movement  of  flour  to,  from,  through, 
and  within  the  state  of  Texas.  But  there  is  nothing  in  this  record 
to  warrant  a  finding  that  the  comparative  movement  of  malt 
and  flour  to  Texas  points  is  such  as  to  make  just  and  reasonable 
a  rate  on  malt  approximately  as  high  as  on  flour. 

It  is  the  view  of  the  Commission  that  the  proposed  rates  have 
not  been  justified,  and  the  respondents  herein  will  be  required  to 
cancel  them. 
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HUMPHREYS-GODWIN  COMPANY  v.  YAZOO  &  MISSIS- 
8IPPI  VALLEY  RAILROAD  COMPANY  ET  AL. 

31 1.  C.  C.  25  (1914). 

R,  G.  Clarke  for  complainant. 

E.  K,  BryaUj  Jr.,  for  Yazoo  &  Mississippi  Valley  Railroad 
Company  and  Illinois  Central  Railroad  Company. 

S,  S.  Stewart  for  Baltimore  &  Ohio  Southwestern  Railroad 
Company  and  Cincinnati,  Hamilton  &  Dayton  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  dealing  in  cottonseed  products, 
with  principal  place  of  business  at  Memphis,  Tenn.  By  com- 
plaint filed  July  28,  1913,  it  alleges  that  charges  assessed  by  de- 
fendants on  basis  of  a  joint  through  rate  of  33  cents  per  100 
pounds  for  the  transportation  of  7  carloads  of  cottonseed  meal 
from  Helena,  Ark.,  to  Lewiston,  Me.,  Danvers,  Mass.,  and  Walden, 
Burlington,  Wolcott,  West  Hartford,  and  Concord,  Vt.,  were 
unjust  and  unreasonable  to  the  extent  that  they  exceeded  the 
charges  which  would  have  accrued  upon  the  then  existing  com- 
bination of  intermediate  rates  through  Louisville,  Ky.  Repara- 
tion is  asked. 

The  shipments  described  in  the  complaint  moved  during  De- 
cember, 1912,  and  January,  1913.  They  were  originally  consigned 
to  complainant's  order,  Louisville,  Ky.,  with  the  purpose  and 
intent  of  recognising  to  points  beyond.  While  the  shipments 
were  en  route  to  Louisville  complainant  sent  to  the  agent  of 
the  Illinois  Central  Railroad  Company,  at  Louisville,  the  bills 
of  lading  together  with  written  instructions  to  deliver  the  cars 
on  arrival  to  the  Baltimore  &  Ohio  Southwestern  Railroad  Com- 
pany. Concurrently  it  gave  instructions  to  the  agent  of  the 
Baltimore  &  Ohio  Southwestern  at  Louisville  to  forward  the 
shipments,  when  they  should  be  received  by  it  from  the  Illinois 
Central,  to  the  final  destinations  above  shown.  These  instructions 
were  carried  out. 

The  aggregate  of  intermediate  rates  contemporaneously  in 
effect  was  30^  cents,  based  on  11  cents  to  Louisville  and  19^ 
cents  beyond.    Charges  to  Louisville  were  paid  by  complainant 
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at  the  rate  of  11  cents  based  upon  an  aggregate  weight  of  280,000 
pounds.  Additional  charges  were  paid  at  destination  in  the  sum 
of  $620,  being  the  balance  of  through  charges  based  upon  a  joint 
through  rate  of  33  cents  per  100  pounds  from  Helena  to  the 
points  of  destination,  plus  a  demurrage  charge  of  $4  on  one  of 
the  cars. 

Complainant  contends  that  the  shipments  were  separate  and 
distinct  shipments  to  and  from  Louisville,  and  that  the  rates  to 
and  from  Louisville  should  therefore  have  been  applied.  Without 
entering  into  a  discussion  of  the  arguments  advanced  by  com- 
plainant in  support  of  its  contention  we  hold  that  the  shipments 
were  not  handled  under  such  circumstances  as  to  have  constituted 
a  delivery  to  and  reshipment  by  it  from  Louisville.  We  think  it 
clear  from  the  facts  of  record  that  these  were  through  shipments 
and  that  the  joint  through  rate  was  lawfully  applicable.  The 
question  remains  whether  this  joint  through  rate,  being  at  the 
time  in  excess  of  the  intermediate  rates,  was  to  that  extent 
unreasonable. 

At  the  time  these  shipments  moved  the  through  rate  of  33 
cents  likewise  applied,  and  still  applies  through  the  other  Ohio 
River  Crossings,  namely:  Cairo,  111.;  Evansville,  Ind.;  and 
Cincinnati,  Ohio.  Through  Louisville,  as  stated,  the  combina- 
tion of  intermediate  rates  from  Helena  to  the  New  England 
destinations  in  question  was  30^  cents.  The  combination  was 
also  lowered  through  Evansville,  being  31}  cents,  made  up  of  11 
cents  to  Evansville  and  20}  cents  beyond. 

That  portion  of  Fourth  Section  Application  No.  2043  filed  by 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  which  asks 
for  authority  to  charge  a  through  rate  from  and  to  these  points, 
in  excess  of  the  aggregate  of  the  intermediate  rates  based  on 
Louisville,  was  set  for  hearing  in  connection  with  this  complaint. 
However,  the  rate  on  cottonseed  meal  from  Helena  to  Louisville 
since  November  18,  1913,  has  been  15  cents,  and  the  aggregate 
of  the  intermediate  rates  at  present  in  effect  exceeds  the  joint 
through  rate.  Defendants  contend  that  as  the  situation  existing 
prior  to  the  increase  in  the  rate  from  Helena  to  Louisville  was 
protected  by  a  fourth-section  application,  no  reparation  should 
be  awarded  on  the  basis  of  the  sum  of  the  intermediate  rates. 

Ordinarily  a  through  or  joint  rate  ought  not  to  exceed  the 
combination  of  the  intermediate  rates  applicable  over  the  route 
of  movement,  and  this  Commission  as  early  as  December  21, 
1906,  stated: 


HUMPHREYS-GODWIN  CO.   V.  MISS.   VALLEY  BY.   CO.  336 

"Many  informal  complaints  are  received  in  connection  with 
regularly  established  through  rates  which  are  in  excess  of  the 
sum  of  the  locals  between  the  same  points.  The  Commission 
has  no  authority  to  change  or  fix  a  rate  except  after  full  hearing 
upon  formal  complaint.  It  is  believed  to  be  proper  for  the  Com- 
mission to  say  that  if  called  upon  to  formally  pass  upon  a  case  of 
this  nature  it  would  be  its  policy  to  consider  the  through  rate 
which  is  higher  than  the  sum  of  the  locals  between  the  same 
points  as  prima  facie  unreasonable,  and  that  the  burden  of  proof 
would  be  upon  the  carrier  to  defend  such  higher  through  rate. 
[Tarifif  Cir.  No.  14r-A,  rule  43;  Tarifif  Cir.  18-A,  rule  56-(b).]" 

This  doctrine  has  become  well  settled  and  it  is  now  almost  the 
universal  rule  that  the  through  rate  or  charge  should  not  exceed 
the  sum  of  the  intermediate  rates.  The  fact  that  a  joint  rate 
does  exceed  the  siun  of  the  intermediate  rates  raises  a  strong 
presumption  that  such  joint  rate  is  unreasonable,  but  we  have 
in  several  cases  taken  occasion  to  say  that  such  a  presumption 
is  not  to  be  regarded  as  conclusive;  it  may  happen  in  exceptional 
cases  that  the  through  rate  may  properly  be  greater  than  the 
smn  of  the  intermediate  rates.  We  have  recognized  the  fact 
that  there  are  inistances  in  which  the  circumstances  and  condi- 
tions might  justify  the  higher  rate.  Randolph  Lumber  Co.  v. 
S.A.L.  Ry.,  14  I.  C.  C,  338,  and  Michigan  Buggy  Co.  v.  G.  R. 
&  I.  Ry.  Co.,  15  I.  C.  C,  297.  When  the  joint  rate  exceeds  the 
sum  of  the  intermediate  rates  the  burden  is  upon  the  carrier  to 
defend  such  higher  rates  and  rebut  the  presmnption  of  imreason- 
ableness.  Michigan  Buggy  Co.  v.  G.  R.  A  I.  Ry.  Co.,  supra. 
Where  the  complainant  makes  no  charge  that  the  joint  rate  is 
unreasonable,  but  merely  claims  reparation  upon  the  theory 
that  the  shipments  were  or  could  have  been  recognised,  as  it  is 
claimed  in  this  case  they  were,  the  Commission  will  not  award 
reparation.  Wood  Butter  Co.  v.  C.  C.  C.  A  St.  L.  Ry.  Co.,  16 
I.  a  C,  374. 

In  Burgess  v.  Transcontinentdl  Freight  Bureau,  13  I.  C.  C, 
668,  a  blanket  rate  of  85  cents  on  lumber  to  the  Pacific  coast 
applicable  from  the  territory  between  the  Missouri  River  and 
the  Atlantic  seaboard  was  involved.  We  held  that  the  rate 
was  unreasonable  from  Chicago  and  Mississippi  River  points 
and  ordered  it  reduced  to  75  cents.  One  effect  of  our  order  was 
to  make  the  combination  of  intermediate  rates  on  the  Mississippi 
River  lower  than  the  through  rate  from  the  territory  east  thereof. 
Thereafter  in  White  Bros.  v.  A.  T.  &  S.  F.  Ry.  Co.,  17  I.  C.  C, 
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288,  complainants  charged  that  this  through  rate  was  unreason- 
able to  the  extent  that  it  exceeded  the  intermediate  rates  based 
on  the  Mississippi  River  and  sought  reparaticHi  on  that  ground 
alone.    In  that  case  we  said,  page  289: 

''While  the  Commission  has  frequently  held  that  through 
rates  between  certain  points  should  not  exceed  the  combination 
of  local  rates  between  the  same  points,  this  is  not  a  imiversal 
rule,  especially  in  the  case  of  common  rates  from  points  in  each 
of  the  contiguous  group  territories.  We  do  not  have  sufficient 
evidence  before  us  in  the  records  in  these  cases  to  warrant  findings 
that  the  through  rate  charged  was  unreasonable.  We  would  be 
forced  to  reach  that  conclusion  merely  because  there  was  at  the 
same  time  in  the  case  of  some  of  the  shipments  a  lower  possible 
combination  of  locals  than  the  through  rate. 

This  ruling  was  adhered  to  in  a  number  of  subsequent  cases 
involving  the  same  question. 

The  complaint  predicates  the  charge  that  the  joint  rate  was 
unreasonable  solely  upon  the  fact  that  it  exceeded  the  then  exists 
ing  combination  of  intermediate  rates  through  the  Louisville 
gateway.  Complainant  in  its  presentation  of  the  case  relied  upon 
the  presumption  of  unr^nableness  arising  from  that  fact  and 
submitted  no  other  evidence  in  support  of  its  contention.  De- 
fendants undertake  to«rebut  this  presumption  by  showing  the 
following  facts: 

First,  they  show  that  the  service,  from  Helena  involves  an 
expensive  transfer  by  ferry  across  the  Mississippi  River  to  Trotters 
Point,  but  that,  notwithstanding  this,  the  through  rate  is  only 
one-half  cent  per  100  pounds  higher  than  from  competing  mill 
points  east  of  the  river  from  which  no  such  expensive  service  is 
involved  as  that  on  Helena  traffic.  Second,  it  is  shown  that 
Helena  is  one  of  a  group  of  points  in  eastern  Arkansas  from  all 
of  which  the  rate  is  33  cents.  It  is  asserted  that  the  rate  from 
Helena  to  these  New  England  points  would  not  be  as  low  as 
33  cents  were  it  not  for  the  fact  that  it  is  also  reached  by  rail 
lines  operatiog  entirely  west  of  the  Mississippi  River,  which 
carry  the  same  rate  of  33  cents  from  practically  all  of  their  mill 
points.  Third,  the  rates  to  Louisville  from  points  on  the  Missis- 
sippi River,  including,  as  we  note,  Greenville  and  Friars  Point, 
Miss.,  and  from  points  east  of  the  Mississippi  River  located  in 
the  vicinity  of  Helena,  and  as  far  down  on  the  Illinois  Central 
Railroad's  line  as  Winona,  Miss.,  were  15  cents,  while  the  joint 
through  rate  to  New  England  points  was,  and  is,  32^  cents. 
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Fourth,  that  from  the  other  mill  points  west  of  the  river  taking 
the  same  through  rate  as  Helena,  namely,  33  cents,  the  rates  to 
Louisville  ranged  from  17  to  22  cents. 

Defendant  contends  that  the  joint  through  rate  of  33  cents 
was  properly  constructed,  and  that  the  11-cent  rate  to  Louisville 
was  too  low.  Their  witness  states  that  the  latter  rate  was  estab- 
lished through  clerical  or  typographical  error.  How  this  error, 
if  it  were  such,  came  about,  or  why  it  was  permitted  to  stand 
until  November  18,  1913,  when  the  15-cent  rate  became  eflfective, 
is  not  explained.  It  is  obvious  that  we  can  seldom,  if  ever,  accept 
as  justification  of  a  situation  of  this  kind  the  plea  of  error.  To 
do  so  would  but  invite  such  a  plea  in  all  cases  where  it  were  possi- 
ble to  offer  it.  The  defense  of  error  can  be  availed  of  only  where 
the  circumstances  are  so  clear  and  convincing  as  to  leave  no 
possible  doubt  of  the  fact. 

Complainant  has  no  complaint  now  to  make  of  the  joint  rate 
of  33  cents;  neither,  it  admits,  has  it  any  complaint  to  make 
that  the  subsequently  established  local  rate  of  15  cents  from 
Helena  to  Louisville  is  unreasonable.  It  has  not  shown  that  it 
was  damaged  by  the  payment  of  charges  at  the  33-cent  rate  nor 
that  it  has  been  imduly  prejudiced  in  the  sale  and  shipment  of 
cottonseed  meal. 

We  do  not  have  before  us  any  evidence  tending  to  show  that 
the  33-cent  rate  is,  or  was,  unreasonable  per  se,  or  relatively  when 
compared  with  the  through  rate  from  other  points  in  the  same 
territory.  On  the  other  hand  we  think  it  satisfactorily  appears 
that  the  11-cent  rate  was  so  low,  relatively,  as  to  be  out  of  line 
with  rates  to  Louisville  from  all  other  points  in  the  same  general 
territory. 

We  have  given  full  consideration  to  all  the  facts  and  circum- 
stances appearing  of  record,  and  it  is  our  conclusion  that  inas- 
much as  the  situation  was  protected  by  an  application  for  relief 
from  the  provisions  of  the  fourth  section,  which  had  not  been 
passed  upon,  and  as  the  violation  of  the  rule  of  that  section  has 
been  removed,  no  reparation  should  be  awarded.  The  complaint 
should  be  dismissed  and  it  will  be  so  ordered. 
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JOHN  W.  BOILEAU  ET  AL.  v.  PITTSBURGH  & 
LAKE  ERIE  RAILROAD  COMPANY  ET.  AL. 

22  I.  C.  C.  640  (I9I2). 

Wade  H.  EUis,  Louis  D.  Bravdeis,  Cyrus  E.  Woods,  Charles  M. 
Johnston,  and  ChaJlen  B.  Ellis  for  complainant  and  intervening 
petitioner,  Pittsburgli  Coal  Company. 

W.  M.  Duncan  and  H.  F.  B.aker  for  Henry  W.  McMaster  and 
Francis  H.  Skelding,  receivers  of  Wabash  Pittsburgh  Terminal 
Railroad  Company,  intervening  petitioner. 

0.  E.  BvUerfidd  for  Pittsburgh  &  Lake  Erie  Raihx)ad  Company 
and  Lake  Shore  &  Michigan  Southern  Railway  Company. 

A.  P.  Burgmny  W.  M.  Duncan,  and  F.  D.  McKenney  for  Penn- 
sylvania Company;  Pennsylvania  Railroad  Company;  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company;  and  Pitts- 
burgh &  Ashtabula  Railway  Company. 

Report  of  the  Commission. 

Meter,  Commissioner: 

This  proceeding  brings  in  issue  the  freight  rate  of  88  cents  per 
net  ton  for  the  transportation  of  bituminous  coal  in  carloads  from 
the  Pittsburgh,  Pa.,  district,  to  Ashtabula  Harbor,  Ohio,  for  trans- 
shipment by  vessel  on  the  great  lakes  to  points  beyond.  This, 
in  common  with  coal  transported  between  other  producing  points 
and  lake  ports,  is  known  as  '^ lake-cargo  coal"  and  moves  only 
during  the  period  of  open  navigation. 

The  original  complaint  was  filed  on  February  15,  1911,  in  com- 
plaint's own  behalf  and  in  behalf  of  shippers  of  lake  coal  from  the 
Pittsburgh  district.  The  complainant  is  a  resident  of  Pittsburgh 
engaged  in  the  business  of  buying  and  selling  coal  lands  and 
property  for  himself  and  others.  On  May  13, 1911,  a  petition  of 
intervention  was  filed  by  the  Pittsburgh  Coal  Company,  a  corpo- 
ration engaged  in  the  business  of  mining  and  shipping  coal  from 
the  Pittsburgh  district,  which  adopted  the  original  complaint  as 
a  part  of  its  petition. 

On  August  19, 1911,  the  receivers  of  theWabash  Pittsburgh  Ter- 
minal Railroad  Company  filed,  on  behalf  of  that  carrier,  a  peti- 
tion to  intervene  as  a  party  defendant.  Traffic  originating  on  the 
line  of  this  defendant  and  its  subsidiary,  the  West  Side  Belt  Rail- 
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road,  m^ves  to  Ashtabula  in  connection  with  the  Wheeling  &  Lake 
Erie  Railroad.  The  other  defendants,  seven  in  number,  are 
included  within  the  New  York  Central  and  the  Pennsylvania  Rail- 
road systems  and  forms  two  lines  of  shipment  between  the  points 
in  question. 

The  Pittsburgh  district  embraces,  generally  speaking,  territory 
within  a  radius  of  40  miles  from  the  Pittsburgh  courthouse. 
Kaown  geologically,  it  is  the  Pittsburgh  bed  of  coal  which  extends 
into  southwestern  Pennsylvania,  eastern  Ohio,  and  northern  West 
Virginia  and  includes  about  300  mines. 

The  general  allegations  of  the  complaint  are  that  the  aforesaid 
rate  of  88  cents  is  excessive  and  unreasonable  in  and  of  itself; 
that  it  is  discriminatory  and  constitutes  an  imdue  preference  and 
advantage  to  the  shii^rs  of  other  localities  over  those  of  the  Pitts- 
burgh district  and  subjects  said  district  to  imdue  and  imreason- 
able  prejudice  and  disadvantage;  and  that  a  reasonable  rate  will 
not  exceed  50  cents  per  ton.  It  is  specifically  asserted  that  the 
present  rate  has  been  fixed  by  agreement  among  the  railroads  so 
as  to  discriminate  against  the  Pittsburgh  field  in  favor  of  the  West 
Virginia  field;  that  the  cost  of  producing  coal  is  considerably 
greater  in  the  Pittsburgh  mines  than  in  the  West  Virginia  mines 
and  that  under  the  influence  of  existing  freight  rates  the  latter 
mines  have  increased  their  production  proportionately  more 
rapidly.  In  their  brief  the  complainants  summarize  their  position 
as  follows: 

''They  are  entitled  to  a  fair  and  reasonable  rate  from  the  Pitts- 
burgh district  to  Ashtabula  Harbor,  considered  with  reference  to 
the  cost  of  the  service  and  the  value  of  the  service;  the  rate  now 
in  effect,  when  viewed  in  the  light  either  of  the  cost  to  the  carrier 
of  hauling  the  coal  or  the  value  of  the  service  rendered  to  the  ship- 
per or  to  the  consumer,  is  extortionate;  and  there  are  no  other 
considerati9ns  which  might  enter  into  the  determination  of  a  fair 
rate  which  would  justify  the  rate  in  question. 

The  defendants  deny  the  allegations  of  the  complaint  and  con- 
tend that  the  rate  in  question  is  reasonable. 

Testimony  in  this  proceedii^  was  taken  by  the  Commission  on 
five  separate  occasions;  extensive  briefs  have  been  filed  and  oral 
argument  made  by  the  interested  parties.  The  voluminous  record 
thus  submitted  contains  much  information  that  is  helpful  to  a 
determination  of  the  issues  involved. 

The  coal  moving  over  the  New  York  Central  lines  from  the 
Pittsbiu-gh  district  to  Ashtabula  is  transported  practically  in  solid 


340         FUNCTIONS  OP  THE  I.  C.  C.   IN  ENFORCING  THE  ACT 

trains.  Throughout  the  Pittsburgh  district  are  various  points  on 
the  Pittsburgh  &  Lake  Erie  road  known  as  assembling  yards.  The 
empty  cars  are  distributed  to  these  yards  and  thence  switched 
out  to  the  mines.  After  loading,  the  cars  are  moved  back  to  the 
assembling  point  and  there  made  into  solid  trains  for  road  service. 
The  movement  to  Ashtabula  is  via  the  Pittsburgh  &  Lake  Erie 
Railroad,  Lake  Shore  Junction  (Youngstown,  Ohio),  and  Lake 
Shore  &  Michigan  Southern  Railway  in  trains  averaging  65  cars 
each  of  42  to  44  tons  per  car. 

The  coal  moving  via  the  Pennsylvania  lines  originates  on  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railroad,  the  Monon- 
gahela  and  Pittsburgh  divisions  of  the  Pennsylvania  Railroad, 
and  the  West  Pennsylvania  Railroad.  It  passes  from  the  initial 
lines  to  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railway  and  Pitts- 
burgh, Youngstown  &  Ashtabula  Railway,  which  transport  it  to 
Ashtabula.  All  of  this  traffic  moves  via  Conway,  Ohio,  which  is 
a  very  large  yard  and  an  assembling  point  for  freight  consigned 
to  various  destinations.  The  general  superintendent  of  these  Unes 
testified  that  the  movement  into  Conway  is  "not  at  all  exclu- 
sively'' soUd  train  loads,  and  that  his  road  makes  no  effort  to 
move  it  in  that  manner.  He  further  stated  that  from  Conway 
to  Ashtabula  the  average  train  load  of  lake  coal  contained  about 
40  cars,  with  an  average  tonnage  of  from  40  to  44  tons  each. 

While  Ashtabula  is  distant  from  Pittsburgh  proper  only  124.6 
miles  via  the  Pennsylvania  lines  and  128.1  miles  via  the  New  York 
Central  lines,  the  average  distance  from  the  district  was  stated  by 
the  assistant  freight  traffic  manager  of  the  Pennsylvania  lines  to 
be  148  miles  via  his  lines  and  152  miles  via  the  New  York  Central 
lines.  These  figures,  however,  are  based  exclusively  on  mileage 
and  take  no  account  of  the  tonnage  from  the  different  mines. 
Upon  the  latter  basis,  by  computing  the  actual  railroad  mileage 
and  the  actual  tonnage  from  each  mine,  the  weighted  average  dis- 
tance is  approximately  148  miles.  This  corresponds  with  the 
mileage  given  in  a  statement  filed  by  the  Pennsylvania  Company 
in  Investigation  and  Suspension  Docket  No.  26,  the  West  Virginia 
Lake^oal  case,  22  I.  C.  C.  Rep.  604,  and  will  be  used  in  this  case 
as  the  distance  a  ton  of  lake  coal  is  transported  from  the  Pitts- 
burgh district  to  Ashtabula,  although  our  general  conclusion  would 
be  no  different  if  "straight"  averages  were  to  be  used. 

During  the  past  11  years  the  rate  from  the  t^ttsburgh  district 
to  Ashtabula  Harbor,  free  on  board  cars  there,  has  increased  15 
cents,  as  follows: 
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Year. 

Rate  per 
net  ton. 

Year. 

Rate  per 
net  ton. 

1901 

Cents. 
73 
73 
83 
83 
83 
83 

1907 

Cents. 
88 

1902 

1908 

88 

1903 

1909 

88 

1904 

1910 

88 

1905 

1911 

88 

1906 

Owing  to  the  prevalence  of  rebating  prior  to  the  amendments 
of  1906  to  the  act  to  regulate  commerce,  it  was  urged  that  little 
reliance  can  be  placed  upon  the  accuracy  of  this  rate  as  an  indica- 
tion of  the  actual  charge  for  transportation  during  that  period. 
From  1887  to  1900  the  rate  fluctuated  —  being  successively 
$1,  $0.90,  $0.85,  $0.90,  $0.70,  and  $0.80  — and  a  Pittsburgh 
operator  testified  that  it  was  commonly  understood  by  all  shippers 
that  there  was  a  refund  from  this  published  rate  to  the  lake 
shippers. 

While  the  rate  increased  20  per  cent,  the  increase  from  1901  to 
1910  in  tonnage'of  lake  coal  received  over  defendants'  lines  at  Ash- 
tabula was  approximately  320  per  cent,  as  shown  by  the  following 
table: 


Year. 


1901 
1902 
1903 
1904 
1905 


Coal 
shipped. 


Net  tons. 
1,318,860 
1,405,205 
2,046,442 
1,980,104 
2,051,152 


Year. 


1906 
1907 
1908 
1909 
1910 


•Coal, 
shipped. 


Net  tons 
2,619,483 
3,235,538 
3,027,538 
3,167.851 
5,573,392 


T  ' 


Practically  all  of  this  tonnage  originated  in  the  Pittsburgh  dis- 
trict, the  record  showing  that  for  the  year  1910,  4,814,526  tons 
moved  over  defendants'  lines,  of  which  the  New  York  Central 
lines  transported  2,221,312  tons  and  the  Pennsylvania  lines  trans- 
ported 2,593,214  tons.  This  movement,  being  restricted  to  the 
period  of  open  navigation,  was  from  about  May  1  to  November 
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15,  a  fact  which  makes  the  traffic  desirable  alike  to  the  producers 
and  the  carriers.  It  comes  at  a  time  when  the  movement  for 
domestic  use  has  fallen  off  and  when  equipment  is  required  at 
Ashtabula  to  transport  the  great  volume  of  iron  ore  that  reaches 
that  port  by  vessel. 

It  is  the  contention  of  complainants  that  this  ore  movement  is 
an  important  factor  in  the  consideration  of  the  cost  of  hauling  the 
coal  because  it  serves  to  remove  the  expense  of  any  back  haul  of 
empty  cars.  An  exhibit  submitted  by  the  deputy  collector  of  the 
port  of  Ashtabula  shows  that  in  1909  a  total  of  9,027,237  net  tons 
and  in  1910  a  total  of  10,751,599  net  tons  of  ore  were  received  at 
that  point.  It  was  testified  that  this  tonnage  was  shipped  over 
the  hues  of  defendants  as  far  as  Youngstown,  Ohio,  and  that  about 
60  per  cent  of  the  movement  via  the  New  York  Central  lines  was 
to  the  Pittsburgh  district.  The  general  superintendent  of  the 
Pennsylvania  lines  stated  that  in  1910  his  lines  moved  out  of 
Ashtabula  79,592  carloads  of  ore.  If,  as  before  shown,  the  same 
Unes  moved  into  Ashtabula  in  1910,  2,593,214  tons  of  coal,  it  ap- 
pears that  on  basis  of  his  estimate  of  from  40  to  44  tons  of  coal  per 
car  the  number  of  cars  of  lake  coal  hauled  from  the  Pittsburgh 
district  to  Ashtabula  by  the  Pennsylvania  hnes  was  about  61,000 
or  over  18,000  cars  less  than  the  number  of  cars  used  in  the  ore 
movement  from  Ashtabula  via  the  same  lines.  On  behalf  of  the 
carriers  it  was  suggested  that  the  ore  and  coal  movements  not 
being  strictly  contemporaneous  there  resulted  a  corresponding 
amount  of  back  haulage.  However,  it  is  undisputed  that  the 
volume  of  ore  aifd  coal  tonnage  is  heavy  during  the  open  lake 
season  and  that  each  constitutes,  in  a  measure  at  least,  a  back  haul 
for  the  other;  and  since  the  ore  tonnage  is  much  greater  than  the 
lake-coal  tonnage,  there  ^would  appear  to  be  ample  ground  for  the 
assertion  that  there  can  be  empty  haulage  for  only  a  small  part  of 
the  cargo  coal,  due  possibly  to  the  contingencies  attendant  upon 
vessels  going  and  coming. 

Much  stress  is  laid  by  complainants  upon  the  charge  that  by 
agreement  among  the  railroads  the  rate  of  88  cents  was  fixed  so  as 
to  discriminate  against  the  Pittsburgh  field  in  favor  of  the  West 
Virginia  fields  and  that  this  rate  is  not  the  result  of  normal  compe- 
tition between  the  railroads  running  from  the  Pittsburgh  district 
to  Lake  Erie  or  between  those  roads  and  others  serving  the  West 
Virginia  districts.  It  is  a  matter  of  record  that  the  custom  had 
obtained  for  many  years  for  the  representatives  of  the  initial 
carriers  of  lake-cargo  coal  from  the  Pittsburgh,  Ohio,  and  West 
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.Vir^nia  districts  to  meet  and  detennine  what  rates  should  pre- 
vail from  the  mines  to  the  Lake  Erie  ports.  The  rates  so  fixed 
from  the  West  Virginia  districts  were,  until  March  1,  1912,  as 
follows: 


District. 


Pittsburgh,  Pa.  ... 
Pocahontas,  W.  Va 
Kanawha,  W.  Va. . 
Fiunnont,  W.  Va.  . 


Rate  per 
net  ton. 


Differen- 
tial in  fa- 
vor of  Pitts* 
burgh. 


Cents. 


24 
9 
8f 


On  basis  of  the  average  distance  to  all  lake  ports  given  in  de- 
fendants' brief  (not  the  weighted  average)  the  ton-mile  revenue 
accruing  to  the  carriers  imder  these  rates  is  as  follows: 


District. 


« 

Pittsburgh,  Pa 

Pocahontas,  W.  Va.  . . . 

Kanawha,  W.  Va 

Fairmont,  W.  Va 


Distance. 

Ton-mile 
revenue. 

Miles. 

MiUs, 

160 

5.5 

434 

2.6 

400 

2.4 

248 

3.9 

It  will  be  seen  that  the  carriers  in  fixing  the  rates  from  these 
competing  mining  districts  practically  disregarded  distance  as 
well  as  the  fact  that  the  rail  competition  from  the  Pittsburgh  dis- 
trict to  Lake  Erie  may  be  expected  to  be,  under  competitive  con- 
ditions, much  greater  than  from  any  of  the  West  Virginia  fields. 
In  March,  1909,  the  traffic  managers  of  the  interested  lines,  at  a 
meeting  in  New  York,  decided  to  increase  the  differentials  between 
the  Rttsburgh  and  West  Virginia  fields  by  advancing  the  Poca- 
hontas and  Kanawha  rates  91  cents  each  and  the  Fairmont  rate 
Zi  cents.  Ths  proposed  change  was  first  enjoined  by  a  court  and 
later  suspended  by  this  Commission.  The  propriety  of  the  in* 
creased  rate  was  passed  upon  in  the  West  Virginia  Lake-Coal  case 
decided  concurrently  herewith,  22 1.  C.  C.  Rep.  604,  and  the  report 
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therein  is  referred  to  for  a  statement  of  the  conditions  prevailing 
in  the  West  Virginia  fields. 

For  10  years  prior  to  March  1,  1912,  the  differentials  before 
shown  were  unchanged.  Under  this  relation  of  the  rates  the  coal 
tonnage  from  the  West  Virginia  mines  to  the  lake  ports  has  in- 
creased from  739,011  tons  in  1901  to  7,279384  tons  in  1911,  or  an 
increase  of  approximately  885  per  cent,  while  the  tonnage  from 
the  Pittsburgh  district  to  the  lake  ports  has  increased  from  2,704,- 
059  tons  in  1901  to  10,197,127  tons  in  1911,  or  an  increase  of  approx- 
imately 277  per  cent.  During  the  same  period  West  Virginia's 
proportion  of  the  total  lake-cargo  coal  shipped  from  the  Pennsyl- 
vania, West  Virginia,  and  Ohio  districts  increased  from  14.13 
per  cent  to  about  34.19  per  cent,  while  the  proportion  shipped  from 
the  Pittsburgh  field  decreased  from  51.69  per  cent  to  about  46.59 
per  cent. 

That  this  rate  adjustment  is  not  justified  by  any  difference  in 
the  expense  of  producing  coal  is  established  by  the  testimony, 
which  shows  that  it  costs  considerably  more  to  mine  a  ton  of  coal 
in  the  Pittsburgh  district  than  in  West  Virginia.  The  figures  sub- 
mitted by  the  Pittsburgh  Coal  Company,  one  of  the  largest  ship- 
pers in  the  district,  show  that  the  total  cost  of  production,  including 
all  overhead  charges,  of  a  ton  of  run-of-mine  coal  in  1905  was 
89.43  cents,  and  in  1910  it  was  97.82  cents,  while  the  cost  of  three- 
quarters  coal,  which  forms  the  greater  part  of  the  lake-cargo  coal, 
is  estimated  at  10  cents  additional.  As  against  these  costs,  the 
testimony  is  that  the  West  Virginia  operators  can  and  do  sell  at 
a  profit  their  run-of-mine  coal  for  as  low  as  65  cents  per  ton  and 
their  three-quarters  coal  (Fairmont)  for  68  cents.  It  would  seem 
to  be  safely  within  the  range  of  actual  experience  as  reflected  in 
the  various  exhibits  submitted  in  this  case  to  say  that  it  costs  80 
cents  to  $1  in  the  Pittsburgh  district  and -from  50  to  60  cents  in 
the  West  Virginia  districts.  In  both  fields  instances  are  recorded 
which  lie  outside  of  this  range. 

A  comparison  of  the  rates  from  West  Virginia  and  Pittsburgh 
to  other  markets  supports  complainants'  contention  that  no 
advantages  were  given  by  the  carriers  to  Pittsburgh  operators  to 
offset  the  lower  basis  from  West  Virginia  to  the  lake.  On  coal 
shipped  to  the  Atlantic  seaboard  for  transshipment,  the  advantage 
in  rates  is  with  West  Virginia,  although  in  some  instances  it  is  not 
so  accessible  to  the  market.  The  following  table  shows  some  of 
the  rates  to  tidewater,  outside  the  capes,  from  Pittsburgh  and 
other  districts: 
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Dirtrict. 


Pittfl^vn^ 

New  River 

dinehVaLNo.  2. 

Latrobe 

Kanawha  No.  3  . . 


CurtiB  Bay .... 

Newport  News 
Lamberts  Point 
Canton  {Hen  . . 

Newport  News 


RaOrottd. 

Dis- 

Rate per 

• 

tance. 

net  ton. 

AfftZct. 

Baltimore  A  Ohio  . . . 

299 

$1.28 

Chesapeake  ft  Ohio  . 

426.8 

1.25 

NoifoDc  ft  Western.. 

458.3 

1.25 

PsnosyiTania 

291 

1.05 

Chesapealce  ft  Ohio  . 

551 

1.34 

Rate  per 

ton  per 

mile. 


MOU, 
4.28 
2.93 
2.7S 
3.61 
2.43 


In  defending  the  rate  of  88  cents  to  Ashtabula,  which  affords 
a  ton-mile  revenue  of  5.94  mills  under  the  weighted  average  dis^ 
tance  of  148  miles,  and  approximately  5.87  mills  imder  the  straight 
average  mileage  stated  in  defendants'  supplemental  brief,  the 
counsel  for  defendants  rely  upon  twelve  decisions  wherein  the 
Commission  fixed  rates  on  coal  yielding  per  t<»i-mile  revenues  of 
5  mills  and  upward.  These  rates  apply  between  points  such  as 
Duluth  to  St.  Paul;  Chicago  to  Fort  Dodge,  Iowa;  Oklahoma  and 
Arkansas  to  Texas  and  Louisiana  pcmits ;  Wyoming  points  to  Idaho 
points,  etc.,  and  the  circumstances  and  conditions  surroundii^ 
the  traffic  are  so  dissimilar  in  essential  respectis  to  the  transporta- 
tion from  Pittsburgh  to  Ashtabula  that  it  is  difficult  to  see  how 
these  cases  can  be  of  assistance  to  the  Commission  in  the  present 
proceeding. 

Chapter  one  of  the  argument  in  defendants'  brief  is  devoted  to 
an  effort  to  show  that  ''a  higher  rate  for  the  identical  service  per- 
formed less  efficiently  has  been  approved  by  the  Commission" 
in  the  case  of  Imperial  Coal  Co,  v.  P.  &  L.  E.  R,  R,  Co.,  2  I.  C.  C. 
Rep.  618.  This  case  was  decided  on  March  23,  1889,  within  two 
years  from  the  effective  date  of  the  original  act  to  regulate  com- 
merce. That  conditions  have  materially  changed  since  that  time 
is  demonstrated  by  the  fact  that  in  1890  the  freight  density  per 
mile  of  line  operated  of  the  Pittsburgh  &  Lake  Erie  Railroad  was 
2,324,243  ton-miles  as  against  9,224,394  ton-miles  in  1911,  while 
the  operating  expense  per  ton-rmile  of  that  road  decreased  from 
approximately  6.58  mills  in  1890  to  less  than  4  mills  in  1911. 

We  have  already  given  figures  showing  the  increase  in  the  lake- 
coal  tonnage  from  the  Pittsburgh  district.  Taken  at  their  face 
value,  without  reference  to  other  data,  they  would  appear  to 
suggest  undoubted  prosperity  in  the  coal  industry  in  that  district. 
By  comparison  with  the  figures  representing  lake  tonnage  from  the 
West  Virginia  district  it  will  be  observed  that  there  has  been 
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relative  retrogression  and  corresponding  lack  of  prosperity.  Not 
only  in  the  instant  case,  but  also  in  other  proceedings  now  pending 
or  recently  decided,  the  position  was  quite  generally  taken  by 
witnesses  representing  the  mining  interests  that  lake-cargo  coal 
must  to  some  extent  be  looked  upon  as  surplus  product  which 
enables  the  operators  to  keep  the  mines  in  operation  for  a  greater 
number  of  days  in  each  year,  to  maintain  their  business  organiza- 
tion intact,  to  hold  the  miners  together,  and  to  enable  them  to 
earn  living  wages.  Defendants  laid  some  stress  upon  the  increased 
intensity  of  competition  among  the  various  coal  fields,  especially 
between  the  Pittsburgh  and  West  Virginia  fields.  A  general 
survey  would  strongly  support  this  view.  It  is  unquestioned  that 
wages  and  the  standard  of  living  in  the  Pittsburgh  district  are 
generally  higher  than  in  most  of  the  West  Virginia  districts,  and 
that  the  cost  of  mining  as  a  whole  in  the  former  district  is  greatly 
in  excess  of  the  cost  in  the  latter,  the  exact  extent  of  which  is  indi- 
cated in  tables  hereinafter  given.  Whatever  weight  it  may  be 
permissible  under  the  statute  to  give  to  considerations  of  this 
kind  in  the  determination  of  a  question  like  that  presented  here, 
it  would  seem  that  wages  of  miners  and  their  standard  of  living 
should  be  kept  in  view,  and  that  great  issues  affecting  them  should 
not  be  decided  without  at  least  bringing  their  interests  into  the 
horizon  of  consciousness.  Counsel  for  defendants  argued  that  the 
profits  of  operators  should  be  considered  in  this  case.  We  inter- 
pret his  argument  to  mean  that  all  the  conditions  of  every  kfnd 
whatsoever  surrounding  this  coal  industry,  which  may  be  directly 
or  indirectly  affected  by  the  rates,  such  as  the  profits  of  the  opera- 
tors and  carriers,  the  wages  and  standard  of  living  of  the  miners 
and  railway  employees,  may  be  rightfiilly  considered.  What- 
ever legal  limitations  may  be  imposed  upon  this  view  by  the  act 
to  regulate  commerce  as  at  present  interpreted,  from  the  point 
of  view  of  public  poUcy  and  humanity,  considerations  Uke  those 
adverted  to  by  counsel  should  most  assuredly  not  be  ignored. 

The  actual  condition  of  the  operators  in  the  Pittsburgh  district 
was  described  in  great  detail  and  some  question  was  raised  regard- 
ing the  accuracy  with  which  the  situation  was  depicted.  Detailed 
exhibits  relating  to  items  of  exp)ense  in  mining,  wages,  prices,  etc., 
were  introduced.  After  giving  due  consideration  to  the  doubts 
cast  upon  their  actual  condition  we  are  inclined  to  think  that  when 
witnesses  and  counsel  for  complainant  said  that  generally  speaking 
the  operators  in  the  Pittsburgh  district  were  now  standing  with 
''their  backs  against  the  wall"  and  ''struggling  for  existence,'' 
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the  situation  was  possibly  not  greatly  exaggerated  so  far  as  this 
record  discloses. 

Not  only  in  the  Pittsburgh  district,  but  in  the  Ohio  districts  — 
controversies  regarding  which  are  now  pending  before  the  Com- 
mission, and  voluminous  testimony  with  respect  thereto  already 
submitted  —  the  desire  to  keep  down  the  cost  of  mining  has  ap- 
parently resulted  in  wasteful  mining  operations,  and  to  that  extent 
has  forever  deprived  the  world  of  that  much  of  its  fuel  supply. 
There  is  presented  here,  therefore,  a  problem  in  conservation  of 
the  most  practical  character,  commented  upon  in  the  record  at 
length,  yet  quite  out  of  the  range  of  our  powers  under  the  act  to 
regulate  commerce. 

To  reinforce  what  has  been  said  with  respect  to  mining  con- 
ditions in  the  Pittsburgh  district  we  give  below  a  few  comparisons 
based  upon  the  testimony  and  exhibits  in  this  case: 

Analy9i8  of  cost  of  production^  1905-1910,  PiUshurgh  Coal  Co. 


liitm. 

Coat  per  ton. 

1905. 

1906. 

1907. 

1008. 

1909. 

1910. 

Labor 

10.6125 
.0805 
.0160 

iO.6374 
.0791 
.0138 

10.6696 
.0942 
.0170 

iO.6782 
.0083 
.0205 

10.6704 
.0794 
.0194 

10.7187 

Supolies 

.0858 

Fuel 

.0191 

Cofft  ftt  ininfB  ............... 

.7090 

.7303 

.7808 

.7070 

.7092 

.8236 

G^&era)  office  «xp<9iik  ........... 

.0347 
.0414 
.0379 
.0718 

.0270 
.0203 
.0326 
.0736 

.0306 
.0354 
.0241 
.0828 

.0431 
.0432 
.0294 
.0863 

.0391 
.0382 
.0280 
.0674 

.0360 

TazeVi  fltc 

.0355 

DeDreciatioQ 

.0273 

Royalty 

.0558 

Total  overhead  charges  exdu- 
nve  of  boiMi  interest  and 
dividenda 

.1853 

.1634 

.1729 

.2020 

.1727 

.1546 

Total  cost , 

.8943 

.8937 

.9537 

.vwo 

.9419 

.9782 

Cost  of  coal  on  cars  —  West  Virginia, 

Per  ton. 

Cost  at  face  —  average  of  12  mines S0.2924 

Labor  (10.2046  lees  10.0682) 1364 

Supplies  —  same  as  Pittsburgh 0941 

Fuel  —  same  as  Pittsburgh .0185 

Total 5414 
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West  Virginians  advantage  in  the  cost  of  machine  mining. 


Coal  from  5  to  6  feet : 

Pittsburgh 

Kanawha  — 

Eagle  seam 

Boomer  and  other 

Cabin  Creek 

Pocabontas-West  Vivian 

Island  Creek-Holden 

New  River-Thayer , 

Coal  River  district 

Coal  from  7  to  8  feet : 

Pittsburgh 

Fairmont  — 

Mongah  mine  No.  8 

Gypsy  mine 

Federal  Coal  Co 

Coal  River  district :   Dorothy , 

Pocahontas  district:  Pocahontas  Coal  Co. 


Cost  per 

Differ- 

ton. 

ence. 

10.5425 

.3531 

S0.1894 

.3050 

.2375 

.2830 

.2595 

.2885 

.2540 

.2401 

.2934 

.4140 

.1285 

.3166 

.2259 

.4540 

.2714 

.1826 

.2633 

.1907 

.2d91 

.1549 

.3166 

1374 

.2168 

.2372 

Turning  now  to  the  condition  of  the  carriers  defendant  in  this 
case  we  call  attention  to  a  table  which  has  been  compiled  from 
the  annual  reports  filed  with  this  Commission.  This  table  shows 
in  a  general  way  the  financial  condition  of  each  of  the  defendants 
under  rates  in  force  during  the  years  named. 

In  the  West  Virginia-^Lake  Coal  case,  supra,  there  were  intro- 
duced in  evidence  by  defendants  not  only  extensive  data  bearing 
upon  the  cost  of  transportation,  but  equally  extensive  investiga- 
tions were  conducted  at  the  instance  of  the  Commission.  The 
statistical  compilations  thus  obtained  show  in  great  detail  the 
assembling  and  other  terminal  costs  connected  with  the  trans- 
portation of  lake-cargo  coal,  as  well  as  the  line  or  movement  ex- 
penses. In  the  instant  case  one  comprehensive  volume  of  134 
printed  pages  was  introduced  by  a  witness  for  complainant,  show- 
ing in  careful  detail  the  manner  in  which  the  various  primary 
accounts  had  been  treated,  and  what  statistical  processes  had 
been  subsequently  resorted  to  in  arriving  at  the  cost  of  transport- 
ing lake-cargo  coal  over  some  of  the  defendants'  lines.  A  witness 
for  the  interveners  testified  in  much  detail  regarding  the  cost  of 
assembling  coal  in  the  Pittsburgh  district  and  related  items  based 
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upon  coal-company  experience.  The  testimony  of  these  two 
witnesses  is  mutually  supplementary  and  throws  much  light  upon 
the  expense  of  transporting  coal  from  the  Pittsburgh  district  to 
Ashtabula.  We  have  supplemented  the  analyses  made  by  the 
various  witnesses  in  these  different  coal  cases  by  independent  tests 
of  our  own.  In  one  of  these  processes  we  made  two  general  as- 
sumptions —  (1)  that  all  branches  of  the  defendants'  business 
yield  an  equal  per  cent  of  net  revenue,  and  (2)  that  the  operating 
ratio  of  all  branches  except  freight  is  100  per  cent,  and  that,  there- 
fore, freight  yields  the  entire  net  revenue  earned  by  the  carriers. 
It  is  obvious  that  the  figures  which  are  based  upon  the  assump- 
tion that  the  freight  branch  of  the  business  yields  the  entire  net 
revenue  results  in  figures  representing  the  minimum  freight  cost, 
while  the  other  set,  based  upon  the  assumption  of  equal  net 
revenues  in  aU  branches,  results  in  maximum  figures.  These  com- 
parisons seem  to  show  that  the  cost  statistics  submitted  by  com- 
plainants are  quite  within  the  range  of  actual  experience  if  the  coal 
traffic  to  the  lake  is  considered  by  itself  without  reference  to  the 
traffic  as  a  whole,  but  that  they  lie  very  near  the  minimum,  if  not 
below,  rather  than  the  average  or  the  maximum.  In  one  instance 
our  check  of  the  figures  would  seem  to  suggest  that  the  minimum 
had  been  closely  approximated,  while  in  a  part  of  another  calcula- 
tion the  maximum  had  been  somewhat  exceeded. 

The  following  table  indicates  the  maximum  and  minimum 
freight  costs  referred  to  above: 

Estimated  operating  expense  per  ton  for  148  mUeSf  average  for  all  freight^  for 
•  fiscal  year  ending  June  30,  1911. 


Per  cent  producto  of  mineB  are  of  tons  carried 

Average  haul miles. . 

Average  tons  per  train    

Operating  expense  per  ton  for  average  haul: 

Maximum  cents. . 

Minimum    do ... . 

Allowing  10  cents  as  independent  of  distance,  the  road  expense  is — 

Maximum mills    . 

Minimum    do ... . 

Total  operating  expense  for  148  miles,  per  ton  — 

Maximum cents. . 

Minimum do. . . . 


Pitta- 

Lake 

burgh  A 

Shore. 

Lake  Erie 

77.21 

57.87 

64.25 

167.14 

1.214 

603 

23.85 

63.25 

20.22 

49.71 

2.156 

3.186 

1.591 

2.376 

41.91 

57.15 

33.55 

45.16 

Penn- 

Qrlvanis 

Go. 


72.99 
80.72 
487 

32.22 
27.28 

2.753 
2.141 

50.74 
41.69 
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Taken  all  together  these  different  statistical  results  point  in 
the  same  direction  and  tend  to  show  that  the  operating  expense  of 
transporting  Pittsburgh  coal  to  Ashtabula  is  probably  less  than 
one-half  of  the  present  rate  of  88  cents. 

Early  in  the  hearing,  petitioners  submitted  a  series  of  requests 
for  statistical  information.  During  the  course  of  the  hearing  and 
again  at  its  close  some  of  these  requests  were  repeated,  in  groups 
or  in  their  entirety.  They  included  requests  for  copies  of  defend- 
ants' annual  reports  to  their  stockholders  for  the  years  1909  and 
1910,  and  viewed  generally  they  related  to  such  matters  as  ton- 
nage involved,  the  number  of  men  and  their  wages  concerned  in 
the  assembling  and  movement  of  lake  coal,  empty-car  movement, 
etc.  After  considering  carefully  all  the  information  available  in 
connection  with  the  West  Virginia  cases,  the  testimony  and 
exhibits  of  the  various  witnesses  in  the  itistant  proceeding,  and  the 
data  contained  in  the  annual  reports  filed  by  the  defendant  carriers 
with  this  Conmiission,  we  did  not  feel  justified  in  putting  defend- 
ants to  the  trouble  and  expense  of  fiuiushing  the  information 
called  for  by  the  petitioners.  During  the  course  of  the  hearing, 
and  while  some  of  these  requests  were  urged  with  particular  force, 
we  made  a  careful  estimate  of  the  amount  of  time  and  money 
which  compliance  with  such  requests  would.involve.  While  some 
of  them  would  have  cost  very  little  or  nothing,  all  of  them  taken 
together  would  have  involved  the  expenditure  of  a  very  substan- 
tial sum  of  money.  It  is  a  fact  that  the  defendants  practically 
ignored  all  testimony  bearing  upon  the  cost  of  conducting  this 
business,  except  for  general  allegations  of  counsel  upon  the  argu- 
ment that  he  was  not  at  all  clear  that  expenses  did  not  increase 
with  improved  facilities.  If,  contrary  to  general  impression  and 
logical  expectation,  a  more  highly  developed  and  better  equipped 
railway  can  not  do  business  on  as  low  a  basis  per  unit  of  traffic 
as  a  railway  less  developed  and  with  poorer  equipment,  that  con- 
clusion should  be  clearly  and  unmistakably  demonstrated  and 
proven,  and  not  be  accepted  on  vague  impressions  or  general  alle- 
gations before  consequential  action  is  taken  based  upon  it.  Since 
some  of  the  information  requested  by  the  petitioners  bearing 
upon  the  cost  of  conducting  transportation  in  the  coal  trade 
could  have  been  furnished  without  appreciable  trouble  or  ex- 
pense, it  must  be  presumed  that  the  defendants  realized  the 
futility  of  defending  the  88-cent  rate  by  reference  to  the  cost 
of  conducting  the  business  to  which  the  88-cent  rate  applies. 
Whether  this  was  the.  view  of  the  carriers  or  not,  such  is  the 
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fact.  Every  combination  and  analysis  of  figures  which  has 
been,  and  we  believe  can  be,  legitimately  made,  or  with  any 
degree  of  propriety  applied,  points  unmistakably  to  a  cost  of 
transportation  much  too  low  to  serve  in  the  slightest  degree  to 
defend  the  88-cent  rate. 

Tq  be  sure  costs  do  not  determine  rates;  yet  most  rates  have 
within  them  as  a  constituent  the  element  of  cost.  Cost  is  gen- 
erally an  important  element  in  arriving  at  a  judgment  with  respect 
to  a  rate.  What  weight  shall  be  given  to  that  element  as  compared 
with  all  the  other  elements  entering  into  a  particular  rate,  such 
as  the  value  of  the  service,  with  its  bimdle  of  constituents,  and 
the  various  conditions  surrounding  the  particular  traffic,  is  a 
matter  to  be  decided  in  each  individual  case.  Questions  regarding 
the  calculation  of  the  cost  of  service  and  the  weight  to  be  given  to 
such  cost  suggest  controversies  which  are  as  old  as  the  railway 
itself.  As  between  the  two  cardinal  principles  of  rate  making  — 
the  cost  of  the  service  and  the  value  of  the  service  —  the  first 
is  decidedly  more  capable  of  exact  determination  and  mathemat- 
ical expression  than  the  latter.  If,  as  some  would  have  us  believe, 
no  measure  has  yet  been  discovered  for  ascertaining  the  cost  of 
the  service,  what  measure  is  there  suggesting  anjrthing  definite 
and  tangible  and  sufficiently  practical  in  its  application  to  carry 
conviction  which  can  be  applied  to  the  value  of  the  service?  By 
which,  after  all,  we  mean  to  say  little  more  than  that  the  cost  of 
the  service  is  ascertainable  with  much  more  precision  and  capable 
of  more  tangible  expression  than  the  value  of  the  service.  Never- 
theless both  cost  and  value  must  be  considered  as  well  as  all  other 
elements  entering  into  a  rate. 

As  the  annual  reports  to  Congress  demonstrate,  this  Commis-" 
sion  has  for  many  years  felt  the  necessity  of  having  information 
regarding  the  value  of  the  physical  properties  of  the  carriers  in 
the  United  States  as  an  element  in  the  valuation  of  their  entire 
properties.  The  want  of  this  information  is  a  serious  handicap 
in  the  proper  consideration  and  dispositon  of  the  instant  case. 
There  is  before  us  nothing  whatsoever  upon  which  we  could  with 
any  degree  of  confidence  arrive  at  an  approximation  of  the  value 
of  the  property  devoted  to  the  public  use  and  upon  which  these 
carriers  are  entitled  to  a  fair  return  and  to  which  the  lake-cargo 
coal  traffic  should  make  its  fair  and  just  contribution.  To  be  sure 
we  have  before  us  figures  representing  the  aggregate  outstanding 
bonds  and  stocks,  but  it  is  well  understood  that  the  total  capital- 
ization of  a  carrier  is  not  necessarily  a  correct  measure  of  the  value 
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of  the  property  devoted  by  it  to  the  public  use,  nor  in  many  in* 
stances  even  a  fair  indication  of  what  the  value  of  such  property 
might  be.  A  compilation  showing  the  comparative  growth  of 
capitalization  and  of  traffic  for  all  the  railways  in  the  United  States 
reflects  a  gradual  tendency  toward  a  decrease  in  capital  charges 
as  the  density  of  the  traffic  increases.  For  instance,  in  1890  the 
capitalization  per  unit  of  traffic  adopted  in  such  a  compilation  was 
approximately  7.50  cents,  while  in  1900  it  was  approximately  5.25 
cents.  Because  of  the  fundamental  changes  in  the  forms  of  ac- 
counts beginning  with  the  fiscal  year  1908,  some  of  the  defendant 
carriers  have  shown  a  marked  increase  in  capital  charges  per  unit 
of  traffic  in  recent  years,  contrary  to  the  general  tendency.  It 
appears  that  formerly  some  of  them  charged  to  operating  expeness 
great  sums  which,  under  the  new  rules  of  accounting,  can  not  thus 
be  charged,  and  in  consequence  the  capital  account  has  been 
correspondingly  increased.  This  would  account  in  part  at  least 
for  the  deviation  from  the  general  rule.  It  is  difficult  to  say,  in 
the  absence  of  proper  valuation  figures,  what  additions  should  be 
made  to  operating  expenses  for  capital  charges.  For  the  leading 
railways  in  the  United  States  during  the  year  1911,  13  had  an 
operating  ratio  in  excess  of  75  per  cent;  32  between  65  and  75  per 
cent;  15  from  55  to  65  per  cent;  and  4  under  55  per  cent.  That 
of  the  New  York  Central  &  Hudson  Biver  Railroad  Company  was 
73.9;  of  the  Pennsylvania  Railroad,  72.15;  of  the  Pennsylvania 
Company,  68.28;  while  that  of  the  Pittsburgh  &  Lake  Erie  was 
but  49.42.  These  ratios  would  seem  to  indicate  that  if  there  is 
added  to  the  ascertained  operating  expense  50  per  cent  for  capital 
charges,  we  arrive  at  an  equivalent  of  the  operating  ratio  of  66| 
per  cent,  which  is  approximately  near  the  lower  margin  of  averages 
for  the  leading  railways  in  the  United  States.  If  two-thirds  of 
the  operating  expenses  were  to  be  added  to  such  expenses  the  equiv- 
alent of  an  operating  ratio  of  60  per  cent  would  be  arrived  at,  and 
a  fairly  Uberal  treatment  would  be  accorded  to  the  carrier  in  this 
respect.  All  of  which,  however,  simply  goes  to  confirm  the  view 
that  in  the  absence  of  reliable  figures  which  represent  the  value 
of  the  property,  estimates  of  cost,  such  as  those  which  stand  upon 
the  record  in  this  case,  are  mere  approximations  —  especially 
when  applied  to  a  specific  branch  of  the  traffic  —  which  are  interest- 
ing and  to  a  certain  extent  useful  as  general  guides,  but  which 
can  not  be  relied  upon  as  decisive  factors. 

Defendants  have  argued  with  much  pertinacity  that  the  pend- 
ing question  is  exclusively  a  question  of  differentials.    The  differ- 
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ential  is  certainly  involved,  because  a  change  in  one  of  a  series  of 
related  rates  changes  the  relation  among  all  of  them.  While  the 
differential  is  involved,  that  is  not  all  that  is  involved.  The 
testimony  of  the  defendants  makes  the  Rttsburgh-Ashtabula  rate 
the  keystone  of  the  entire  system  of  lake-coal  rates.  This  key- 
stone is  involved  in  this  proceeding.  It  determines  the  relative 
level  of  all  other  rates  in  the  structure  and  should,  therefore,  be 
considered  carefully  and  deliberately  as  a  rate  in  and  of  itself 
without  reference  to  any  other  rate. 

Viewed  in  the  light  of  all  the  evidence  and  our  own  inquiries, 
the  88-cent  rate  looks  high.  Complainants  assert  that  there 
exists  no  power  anywhere  to  let  a  shipper  into  a  market  by  advan- 
cing the  rate  to  another  shipper.  If  the  rate  which  the  other  ship- 
per is  pa3ang  is  unduly  low,  we  doubt  whether  this  contention  is 
tenable,  and  to  this  extent  the  general  principle  appealed  to  does 
not  appear  to  us  to  be  sound.  But  even  though  counsel  have 
stated  their  contention  somewhat  too  broadly,  as  applied  to  the 
situation  in  the  Pittsburgh  district,  it  appears  to  point  to  the  truth 
in  this  case.  We  think  it  only  a  fair  inference  from  this  record  that 
the  Pittsburgh  rate  was  raised  step  by  step,  not  to  bring  it  up  to  a 
level  which  the  carriers  might  have  regarded  and  defended  as 
reasonable,  but  in  order  to  let  certain  competing  coal  fields  into 
the  lake  trade.  And  the  record  is  conclusive  that  it  is  not  a 
competitive  rate. 

Defendants  argue  that  the  lack  of  prosperity  among  the  Pitts- 
burgh operators  is  due  to  excessive  competition  among  the  opera- 
tors in  the  different  districts.  Granting  that  this  be  so,  does 
that  justify  the  imposition  of  an  excessive  rate  upon  the  traffic 
from  one  of  the  competing  fields?  The  Pittsburgh  field  is  entitled 
to  a  reasonable  rate  whether  it  brings  the  expected  relief  or  not 
and  irrespective  of  the  specific  channels  into  which  the  amount  of 
the  reduction  in  the  rate  will  flow. 

By  comparison  with  the  rates  from  other  important  coal-pro- 
ducing areas  to  important  consuming  areas,  such  as  the  rates 
from  the  West  Virginia  and  Illinois  fields,  the  Pittsburgh  rate 
is  high.  It  should  also  be  borne  in  mind  that  the  rail  rates  on 
lake-cargo  coal  are  in  reality  portions  or  divisions  of  through 
charges  covering  long-distance  traffic. 

We  have  made  careful  estimates  of  the  probable  effect  upon  the 
defendant  carriers  and  upon  the  traffic  from  the  various  coal  fields 
of  a  reduction  in  the  88-cent  rate  to  various  levels  from  50  cents 
up.    In  making  these  estimates  we  have  considered  not  only  the 
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total  tonnage  directly  involved,  but  also  the  collateral  tonnage 
and  the  effect  of  the  whole  alike  upon  carriers,  operators,  and 
consumers.  This  means  that  we  have  also  considered  readjust- 
ments which  it  may  be  necessary  to  make  in  other  rates  through 
the  establishment  of  various  differentials  and  their  probable  effect 
upon  the  carriers  and  all  other  considerations  in  the  record  which 
it  was  possible  for  us  to  bring  to  bear  upon  the  issues  here  presented. 
After  very  careful  deliberation  and  consideration  of  all  the  factors 
which  enter  into  the  contentions  as  presented  by  both  sides  in 
this  controversy,  we  believe  that  the  rate  on  lake-cargo  coal  from 
the  Pittsburgh  district  to  Ashtabula  should  hereafter  not  exceed 
78  cents  per  net  ton. 

From  the  point  of  view  of  the  specific  cost  of  doing  this  par- 
ticular business  this  rate  is  still  too  high;  but,  as  we  have  said  be- 
fore, cost  is  only  one  of  the  elements  entering  into  a  rate.  When 
we  consider  the  coal  rates  from  all  the  fields  which  will  be  affected 
by  this  change  in  the  Pittsburgh  rate,  the  disturbance  in  estab- 
lished differentials,  the  possible  deflection  of  the  currents  of  coal 
trade  and  its  effect  upon  operators  elsewhere,  the  effect  upon  the 
carriers  directly  involved  and  the  indirect  effect  upon  other  carriers, 
and  all  the  other  valid  considerations,  we  are  forced  to  the  con- 
clusion that  a  rate  lower  than  this  would  not  be  just  and  reasonable 
under  the  conditions  disclosed  by  this  record. 

The  intervening  defendant  and  its  Pittsburgh  connections  will 
find  this  trafi&c  profitable  to  the  extent  that  they  can  get  it.  The 
necessitous  circumstances  in  which  this  defendant  finds  itself  as 
a  result  of  events  not  connected  with  the  Pittsburgh  lake-coal 
traffic  can  not  be  accepted  as  the  measure  of  reasonableness  of  a 
rate  to  be  imposed  upon  that  traffic  in  the  future. 

In  view  of  all  the  matters  herein  set  forth  it  is  our  opinion,  and 
we  therefore  find,  that  the  present  rate  of  88  cents  is  unjust  and 
xmreasoiiable,  and  that  the  defendants  shall  maintain  for  a  period 
of  two  years  from  the  date  hereof  a  rate  not  to  exceed  78  cents 
from  the  mines  in  the  Pittsburgh  district  to  Ashtabula  Harbor, 
Ohio. 

An  order  in  accordance  with  these  conclusions  will  be  issued.^ 

^  See  Pittsburgh  Vein  Operators  of  Ohio  v.  Pennsylvania  Coal  Ck).,  24 
I.  C.  C.  280  and  In  Re  Investigation  of  Advances  in  Rates,  20  I.  C.  C.  307, 
357.  —  Ed. 
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MERIDIAN  FERTILIZER  FACTORY  v.   VICKSBURG, 
SHREVEPORT  &  PACIFIC  RAILWAY  COMPANY  ET  AL. 

20  I.  C.  C.  554  (1911). 

S,  R.  Jennings  for  complainant. 

V.  Schafferiburg  for  Vicksburg,  Shreveport  &  Pacific  Railway 
Company. 

T.  J.  ShdUm  for  Arkansas,  Louisiana  &  Gulf  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  engaged  in  the  manufacture  and  sale  of  commer- 
cial fertilizer,  and  has  its  principal  office  at  Shreveport,  La.  By 
complaint,  filed  October  24,  1910,  it  attacks  the  reasonableness  of 
defendants'  carload  rates  for  the  transportation  of  commercial 
fertilizer  from  Shreveport,  La.,  to  Hamburg  and  Crossett,  Ark. 

Hamburg  and  Crossett,  while  practically  equidistant  from 
Shreveport,  are  about  14  miles  apart,  Hamburg  being  on  the 
main  line  and  Crossett  on  a  branch  of  the  Arkansas,  Louisiana  & 
Gulf  Railway.  Traffic  from  Shreveport  to  these  points  moves 
over  the  Vicksburg,  Shreveport  &  Pacific  Railway  to  Monroe, 
La.,  thence  over  the  Arkansas^  Louisiana  &  Gulf. 

The  complaint  alleges  that  the  rates  from  Shreveport  to  Ham- 
burg and  Crossett  are,  respectively  12^  cents  and  16  cents,  and 
the  distances  152  and  149  miles,  while  from  Memphis  via  the  St. 
Louis,  Iron  Moimtain  &  Southern  Railway  to  the  same  points,  re- 
spectively, 218  and  230  miles  distant,  the  rate  is  13  cents,  out  of 
which  the  Iron  Moimtain  pays  1^  cents  per  100  pounds  bridge  toll 
at  Memphis.  Complainant  seeks  to  have  established  rates  from 
Shreveport  that  will  yield  defendants  the  same  revenue  per  ton- 
mile  as  is  received  by  the  Iron  Mountain  for  its  haul  from  Memphis. 
On  this  basis  the  rate  from  Shreveport  would  be  8J  cents.  When 
the  complaint  was  filed  the  rates  were  as  alleged.  By  tariff  effective 
February  20, 191 1 ,  the  rate  to  Crossett  was  reduced  to  13  cents.  At 
the  hearing  defendants  admitted  that  Hamburg  and  Crossett  should 
take  the  same  rates  and  expressed  their  willingness  to  publish  the 
12J-cent  rate  to  both  points.  This  proposed  adjustment  was  not 
satisfactory  to  complainant,  which  contended  for  the  same  per-ton- 
mile  rate  as  applied  from  Memphis.  The  following  table  shows 
the  rates  now  effective  and  those  proposed: 
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Shreveport  to  Crossett . 

Do 

Do 

Shreveport  to  Hamburg 
Memphis  to  Hamburg . . 
Memphis  to  Crossett . . , 


Miles. 

Rate. 

Cents. 

149 

16 

149 

13 

149 

12i 

152 

12i 

218 

13 

230 

13 

% 

Effective. 


Until  Feb.  20,  1911 
After  Feb.  20,  1911 

Proposed 

t 

May  2,  1910 

do •.... 


Revenue 

per  ton 

per  mile. 


Cents. 
2.148 
1.740 
1.677 
1.644 
1.192 
1.130 


Complainant  gives  no  consideration  to  the  fact  that  the  revenue 
per  ton-mile  ordinarily  decreases  as  distance  increases  and  that  a 
per-ton-mile  revenue  reasonable  for  a  haul  of  250  miles  might  be 
too  low  for  a  ISO-mile  haul.  Nor  has  the  Commission  ever  in- 
clined to  the  view  that  mileage  is  the  only  factor  to  be  considered 
in  rate  adjustment.  The  fertilizer  rates  from  Shreveport  to  Ar- 
kansas points  have  previously  received  our  consideration,  and  in 
Virginia'Carolina  Chemical  Co.  v.  St.  L.  S.  W.  Ry.  Co.^  16  I.  C.  C. 
Rep.y  49,  we  said: 

"Fertilizer  is  a  low-grade  traffic,  subject  to  no  great  risk  in 
transit  and  requiring  no  special  service  for  its  transportation  in 
the  sense  that  'special  service'  is  generally  understood.  Its  free 
movement  and  use  is  an  auxiliary  tending  to  produce  and  furnish 
a  larger  volume  of  traffic  and  thus  promote  the  prosperity  of  car- 
riers and  their  patrons,  so  that  considering  both  commercial  and 
transportation  conditions  it  is  entitled  to  comparatively  low  rates." 

Reasonable  rates  were  then  prescribed,  among  others  the  follow- 
ing: 


Shreveport,  La.,  to  — 


Thoqjton,  Ark. 
Fordyce,  Ark.. 
Kingsland,  Ark 
Rison,  Ark 


Miles. 

Former 
rate. 

Rate 
pre- 
scribed. 

138.9 
144.5 
152.1 
162.1 

Cents. 
11 
11 
11 
12 

Cents. 

9 

9 

9i 

10 

Revenue 

per  ton 

per  mile. 

Cents. 
1.30 
1.24 
1.25 
1.23 


In  that  case,  however,  the  entire  haul  was  performed  by  one  car- 
rier, the  St,  Louis  Southwestern,  while  in  the  present  case  there  is 
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a  two-line  haul,  the  portion  from  Monroe  to  Hamborgand  Croasett 
being  over  the  Arkansas,  T<miiaiana  &  Gulf,  a  comparatiTely  new 
line.  In  Vtrgitda-CaroHna  Chenueal  Co,  t.  St.  L.,  /.  3/.  <jt  5.  By, 
Co.,  18  L  C.  C.  Rep.,  1 ;  Same  v.  St.  L.  &  S.  V.  R.  R.  Co.,  18  L  C. 
C.  Rep.,  5;  and  Same  v.  C.  R.  I.  &  P.  Ry.  Co.,  18  I.  C.  C. 
Rep.,  31,  we  established  the  following  rates  on  fertiliser,  minimum 
carload  weight  30,000  pomids,  from  Memphb  to  Arkansas  points, 
applicable  in  some  instances  over  only  one  Hne,  and  in  others  over 
more  than-one  line: 


Distaoee  (mUes). 

1 

!   Bate. 

1 

1 

Cenit. 
0 
10 
11 
12 
13 

100  and  over  75 

150  and  over  100 

200  and  over  150 

250  aod  over  200 

300  aod  over  250 

Under  all  the  circmnstances  we  are  of  opinion  and  find  tiiat  de- 
fendants' present  rates  on  fertilizer  from  Shreveport,  La.,  to  Ham- 
burg and  to  Crossett,  Ark.,  are  unreasonable  and  excessive  to  the 
extent  that  they  exceed  11  cents,  minimum  30,000  pounds,  to  both 
points.  Defendants  will  be  required  to  maintAin  for  the  futiue  a 
rate  not  in  excess  of  11  cents  per  100  pounds,  minimum  carload 
weight  30,000  pounds,  and  it  will  be  so  ordered.^ 


BOARD  OF  RAILROAD  COMMISSIONERS  OF  THE  STATE 
OF  KANSAS  V.  ATCHISON,  TOPEKA  A  SANTA  FE 
RAILWAY  COMPANY  ET  AL. 

22  L  C.  C.  407  (1912). 

Repobt  of  the  Coboobsion. 

Pboott,  Chairman: 

This  proceeding  involves  the  relative  distributive  rates  on'^salt 
from  the  Kansas  as  compared  with  the  Michigan  field  into  inter- 
mediate territory.  The  situation  will  be  best  understood  by  a 
C^Umce  at  the  accompanying  map. 

^  But  see  Cuke  Prodttoers  Astodation,  etc,  v.  BaUimore  A  Ohio  R.  R.  Co,, 
€i  al.,  27 1.  C.  C.  125, 140.  —  Ed. 
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The  Kansas  salt  field  extends  about  120  miles  north  and  south 
by  some  60  miles  east  and  west.  Hutchinson  is  situated  near  the 
center  of  this  field  and  may  be  selected  as  t3rpical  of  the  whole  field. 
Rates  from  all  points  of  production  in  this  field  to  the  disputed 
territory  are  the  same,  there  being  therefore  no  competition  in  the 
rate  between  different  points  of  production  in  this  field. 

The  Michigan  field  covers  nearly  the  entire  lower  peninsula  of 
the  state  of  Michigan,  extensive  salt  works  being  located  at  Luding- 
ton,  Manistee,  Bay  City,  Port  Huron,  Detroit,  Saginaw,  and  some 
other  points.    This  field  is  therefore  more  extensive  than  the  Kan- 


sas field.  Rates  at  the  present  time  are  substantially  the  same 
from  all  points  in  the  Michigan  field  to  the  dtetinations  in  contro- 
versy; but,  owing  to  conditions  of  transportation,  which  will  be 
later  referred  to,  there  has  been  in  the  past  active  competition  in 
rates  between  the  Michigan  points  of  production  themselves,  which 
has  produced,  at  times,  differences  in  those  rates,  some  vestiges  of 
which  still  remain. 

It  will  be  seen  by  reference  to  the  map  that  as  salt  moves  from 
the  Kansas  field  east  and  northeast  it  meets  salt  moving  from  the 
Michigan  field  in  the  opposite  direction,  the  debatable  ground  be- 
ing, roughly  speaking,  between  the  Mississippi  and  the  Missouri 
rivers.  The  cost  of  producing  salt  in  Kansas  and  Michigan  is 
substantially  the  same.    The  quality  of  the  salt  is  about  the  same. 
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although  this  record  indicates  that  at  the  same  price  the  Michigan 
salt  sells  somewhat  more  freely.  Whether,  therefore,  this  inter- 
mediate territory  shall  be  supplied  from  Kansas  or  Michigan 
depends  mainly  upon  the  rate  of  transportation. 

This  proceeding  is  instituted  by  the  Kansas  railroad  commis- 
sion in  the  interest  of  the  salt  producers  of  that  state,  and  the 
complaint  is: 

1.  That  the  rates  from  the  Kansas  field  into  this  disputed  terri- 
tory are  unreasonable  in  and  of  themselves. 

2.  That  these  rates  are  unduly  high  in  comparison  with  corre- 
sponding rates  from  the  Michigan  field. 

Certain  salt  producers  in  Kansas  have  intervened  in  favor  of  the 
prayer  of  the  complaint,  and  certain  producers  in  the  Michigan 
field  against  it,  so  that  the  whole  situation  is  before  us. 

In  support  of  its  contentions  the  complainant  relies  first  and 
largely  upon  the  fact  that  under  the  present  rates  Kansas  producers 
are  not  only  imable  to  increase  their  production,  but  can  not 
even  maintain  that  of  recent  years,  while  production  in  the 
rival  Michigan  ^^Id  is  increasing;  and  this  phase  of  the  case 
may  be  referred  to  before  proceeding  to  a  discussion  of  the  rates 
themselves. 

This  record  does  not  show  in  a  very  satisfactory  way  the  relative 
production  of  these  two  fields,  past  and  present.  When  this  same 
matter  was  before  the  Commission  in  1891  it  appeared  that  pro- 
duction in  the  Kansas  field  was  about  1,000,000  barrels  annually, 
as  compared  with  4,000,000  barrels  in  the  Michigan  field,  while  it 
now  appears  that  in  1909  the  corresponding  figures  were  2,500,000 
Kansas,  6,000,000  Michigan.  If,  therefore,  we  compare  the  pres- 
ent with  20  years  ago  the  percentage  of  developinent  has  been  in 
favor  of  Kansas. 

It  is  said,  however,  that  in  1891  the  Kansas  field  was  in  its  in- 
fancy, and  this  record  indicates  that  for  the  last  few  years  there 
has  been  little  increase  in  the  Kansas  field,  while  Michigan  produc- 
tion has  shown  a  substantial  advance.  It  is  suggested  that  this  is 
due,  not  to  any  imdue  advantage  which  Michigan  enjoys  into  this 
territory,  but  rather  to  the  fact  that  other  sources  of  production 
have  been  developed  to  the  south  and  west  of  Kansas,  which  have 
limited  its  market  in  those  directions. 

The  inherent  reasonableness  of  the  rates  in  controversy  will  be 
first  considered. 

The  original  complaint  directed  attention  especially  to  the  rate 
from  the  Kansas  field  to  St.  Louis.    That  rate  then  was  and  now  is 
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13}  cents  per  100  pounds  for  a  distance  of  approximately  500 
miles.     Is  this  mireasonable  per  set 

Salt  is  very  desirable  traffic  from  a  transportation  standpoint. 
It  loads  heavily,  is  not  liable  to  loss  or  damage  in  transit,  can  be 
handled  at  the  convenience  of  the  carrier,  and  affords  a  miiform 
business.  Its  value  is  comparatively  little,  being  from  $1.50  to  $2 
per  ton  at  the  point  of  production.  While  not  consumed  as  largely 
as  coal,  cement,  brick,  and  similar  commodities,  and  while  therefore 
the  freight  rate  is  not  so  noticeable,  it  is  an  article  of  universal  and 
necessary  consumption.  All  these  considerations  call  for  a  low 
rate  of  transportation,  and  have  been  repeatedly  recognized  by  this 
Commission.  It  is  also  true  that  the  abiUty  of  a  particular  pro- 
ducer to  sell  in  a  given  market  has  depended  largely  upon  the  cost 
of  transportation,  and  this  in  turn  has  operated  to  force  down  rates 
generally,  so  that  salt  rates  in  this  territory,,  certainly,  have  been 
established  by  the  voluntary  action  of  the  carriers  at  a  low  level. 
Notwithstanding,  however,  all  these  considerations  which  make 
for  a  low  charge  in  the  handling  of  this  commodity,  we  are  unable, 
upon  any  theory,  to  hold  that  a  rate  whijch  pays  only  5  mills  per 
ton-mile  is  unreasonable  in  and  of  itself.  While  this  record  shows 
that  lower  rates  have  been  maintained  in  the  past  under  stress  of 
competition  and  are  in  some  cases  being  maintained  to-day,  and 
while  if  a  carrier  maintains  a  lower  rate  in  favor  of  one  locality  it 
may  perhaps  be  required  to  accord  similar  treatment  to  some  other 
locality,  we  can  not  hold  that  the  maintenance  of  this  rate  is 
inherently  unreasonable. 

The  rates  established  by  the  state  commissions  in  the  two  states 
through  which  this  transportation  is  mainly  conducted  are  instruc- 
tive. They  can  hot  be  given  for  distances  as  great  as  that  involved 
in  the  St.  Louis  rate,  but  for  400  miles  they  are:  Missouri,  15} 
cents;  Kansas,  15}  cents. 

While  the  attack  of  the  complaint  is  mainly  directed  against  the 
St.  Louis  rate,  the  intervening  petitions  put  in  issue  rates  from  the 
Kansas  field  to  Mississippi  River  crossings  north  of  St.  Louis,  and 
these  should  also  be  referred  to. 

It  will  be  noted  from  the  map  that  Hutchinson  lies  nearly  due 
west  of  St,  Louis.  Since  the  course  of  the  Mississippi  River  is 
nearly  north  and  south,  it  follows  that  the  upper  crossings  are  far- 
ther from  the  Kansas  field  in  an  air  line  than  is  St.  Louis,  and 
although  the  actual  mileage  from  Hutchinson  to  some  of  the  more 
northerly  crossings  is  less  than  to  St.  Louis,  the  average  from  the 
entire  Kansas  field  would  ordinarily  be  greater.    Having  reference 
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to  distance,  therefore,  the  rate  to  the  upper  crossings  might  well  be 
somewhat  higher  than  to  St.  Louis.  Those  rates  are  the  same  to 
Hannibal  and  Quincy,  15  cents  to  Keokuk  and  Fort  Madison,  and 
18  cents  to  Burlington,  Davenport,  Clinton,  and  Dubuque.  The 
distance  from  Hutchinson  to  Dubuque  is  610  miles,  as  compared 
with  500  to  St.  Louis. 

Considered  as  a  whole,  the  increase  to  the  upper  crossings  where 
it  occurs  seems  to  be  fairly  justified  by  an  increase  in  distance  over 
St.  Louis,  and  we  hold,  with  respect  to  all  these  Mississippi  Biver 
rates,  that  they  are  not  unreasonable  per  se.  Considering  the 
whole  situation,  they  are  perhaps  sufficiently  high,  but  cannot  be 
pronounced  exces^ve. 

This  proceeding  also  puts  in  issue  rates  at  interior  points  in  Iowa 
and  Missouri,  and  these  rates  are  sometimes  slightly  higher  than 
those  to  the  Mississippi  River,  although  the  distance  is  somewhat 
less. 

While  the  reasonableness  of  rates  from  the  Kansas  field  to  points 
west  of  the  Mississippi  River  is  put  in  issue,  but  little,  if  any,  atten- 
tion was  directed  to  those  rates.  They  are  in  many  cases  blanket 
rates,  the  same  from  both  the  Kansas  and  the  Michigan  fields,  so 
that  the  same  rate  applies  through  a  considerable  variation  in  dis- 
tance. It  is  quite  probable  that  some  of  these  rates  might  upon 
detailed  examination  be  found  excessive,  but  there  is  nothing  in 
this  record  upon  which  we  can  base  an  intelligent  opinion,  nor  do 
we  feel  called  upon  at  this  time  to  examine  the  rate  from  the  Kan- 
sas field  to  each  one  of  these  numerous  points.  Without  prejudice 
to  the  right  to  find  upon  fuller  investigation  that  some  of  these 
charges  may  be  excessive,  we  do  not  at  this  time  find  that  the  charge 
of  unreasonableness  is  sustained  in  any  of  the  cas^  covered  by  this 
complaint. 

While  the  Kansas  interests  have  alleged  that  these  rates  to  the 
Mississippi  River  from  the  Kansas  field  are  excessive  and  have  in- 
sisted upon  that  claim,  it  is  evident  that  this  is  not  the  real  objec- 
tive point.  The  Kansas  producer  is  interested  not  in  the  absolute 
rate  from  his  field  to  this  intermediate  territory,  but  in  the  relative 
rate  made  from  his  plant  as  compared  with  that  from  the  plant  of 
his  Michigan  competitor.  As  already  suggested,  a  few.  cents  more 
or  less  in  the  rate  from  the  Kansas  field  does  not  increase  or  dimin- 
ish the  total  amount  of  salt  consiuned,  but  itinay  absolutely  deter- 
mine whether  that  salt  shall  be  produced  in  Kansas  or  in  Michigan. 
The  real  purpose  of  this  proceeding  is  to  secure  a  readjustment  of 
rates  between  these  competing  fields. 


RY.   COMMISSldNERS  OF  KANSAS  V.   A.,  T.   ft   S.   F.   RT.    CO.      363 

At  the  date  when  this  complaint  was  filed  rates  upon  package 
salt  from  Detroit  to  St.  Louis  were,  for  local  consmnption,  11^ 
cents;  when  for  beyond,  8^  cents.  There  was  also  a  rate  on  bulk 
salt  of  7i  cents.  The  distance  from  Detroit  to  St.  Louis  is  almost 
exactly  the  same  as  from  Hutchinson,  from  which  the  lowest  avail- 
able rate  was  13^  cents;  and  the  Kansas  producer  insisted  that  if 
these  rates  were  maintained  from  Detroit,  then  the  rate  from  the 
Kansas  field  was  too  high  and  should  be  reduced.  The  St.  Louis 
rate  was  made  the  principal  point  of  attack,  and  we  may  properly 
inquire  whether  the  rates  in  effect  to  this  market  from  Detroit  and 
from  the  Kansas  field  discriminate  in  favor  of  Detroit. 

Since  the  filing  of  the  complaint,  rates  from  Detroit  have  been 
advanced  and  now  are  upon  package  salt  11)  cents  local,  10  cents 
proportional;  upon  bulk  salt  9  cents.  Our  discussion  will  be  ad- 
dressed to  the  present  rates. 

The  defendants  urge  at  the  outset  that  whether  the  adjustment 
be  proper  or  improper  undue  discrimination  can  not  be  affirmed,  for 
the  reason  that  the  carriers  which  make  the  rate  from  the  Kansas 
field  are  not  the  same  as  those  Which  make  that  from  Detroit.  It 
is  well  understood  that  if  the  same  carrier  serving  both  Kansas  and 
Detroit  names  a  lower  rate  for  substantially  the  same  distance  from 
Detroit  than  from  Kansas,  it  must  be  prepared  to  justify  that  dis- 
crimination, but  if  carrier  A  serves  St.  Louis  from  the  Kansas  field, 
while  carrier  B  serves  that  market  from  the  Detroit  field,  then 
carrier  A  is  not  guilty  of  discrimination  because  it  declines  to  meet 
the  rate  established  by  carrier  B. 

The  answer  of  the  complainants  to  this  claim  of  the  defendants 
is  that  the  Wabash  Railroad,  which  is  the  short  line  from  Detroit 
to  St.  Louis,  and  which  names  the  low  rate  between  those  points, 
also  extends  from  Kansas  City  to  St.  Louis  and  joins  in  the  rates 
from  the  Kansas  field  to  the  same  market.  They  point  to  the  pre- 
vious .decisions  of  this  Commission  in  which  we  have  .held  that 
a  carrier  i^hich  is  party  to  a  joint  rate  may  be  held  responsible 
for  that  rate  and  for  any  discrimination  which  results  from  its 
maintenance. 

Two  questions  would  seem  to  be  open  to  inquiry: 

(a)  Is  the  Wabash  Railroad  justified  in  naming  its  present  rates 
from  Detroit  to  St.  Louis? 

(&)  Does  that  carrier,  or  can  that  carrier  so  control  the  rate  from 
the  Kansas  field  to  St.  Louis  that  it  should  be  held  answerable  for 
the  discrimination  which  results  from  a  failure  to  reduce  that  rate 
to  correspond  with  the  Detroit  rate? 
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It  will  be  seen  upon  a  reference  to  the  map  that  the  salt-produ- 
cing points  of  Michigan  are  located  mainly  upon  the  water.  They 
are,  upon  the  western  side  of  the  peninsula,  Manistee  and  Luding- 
ton  upon  Lake  Michigan,  and  upon  the  eastern  side,  Bay  City, 
Port  Huron,  Wyandotte,  and  Detroit  upon  Lake  Huron.  It  was 
said  in  testimony  that  salt  was  produced  in  Michigan,  in  quantities, 
at  but  a  single  interior  point,  Saginaw,  which  lies  in  close  proximity 
to  the  water. 

The  distance  from  Ludington  and  Manistee  to  Milwaukee  and 
Chicago  is  from  100  to  150  miles.  It  appears  from  this  record  that 
salt  has  for  many  years  been  transported  from  these  points  of  pro- 
duction by  water  to  both  Milwaukee  and  Chicago.  Much  of  this 
transportation  is  in  boats  owned  by  the  producers  of  the  salt;  but 
there  is  to-day,  and  for  some  time  has  been,  a  regular  tariff  of  the 
Pere  Marquette  steamers  naming  a  rate  of  2}  cents  from  both 
these  producing  points  to  Milwaukee  and  Chicago. 

While  it  does  not  appear  under  what  circumstances  salt  is  car- 
ried from  ports  upon  Lake  Huron  to  Chicago  and  Milwaukee  nor 
the  cost  of  the  transportation,  it  does  appear  that  the  salt  produced 
at  these  Lake  Huron  ports  moves  mainly  by  water.  The  testimony 
shows  that  80  per  cent  of  all  the  salt  manufactured  in  Michigan 
starts  upon  its  journey  by  water,  and  it  was  said  that  90  per  cent 
of  the  salt  going  into  this  contested  territory  moved  by  lake  and 
rail. 

It  can  not,  therefore,  be  doubted  and  must  be  assumed,  that  this 
Michigan  salt  can  be  laid  down  in  Chicago  or  Milwaukee  for  2| 
cents  per  100  pounds.  The  cost  of  reaching  any  particular  point 
of  consmnption  can  not  exceed  the  rate  from  these  two  railroad 
centers  plus  2i  for  the  water  carriage. 

The  distance  from  Chicago  to  St.  Louis  by  the  short  line  is  278 
miles.  Several  different  lines  of  railway  connect  these  great  com- 
mercial centers,  and  competition  for  business  by  these  different 
routes  is,  and  always  has  been,  most  active.  It  appears  that  the 
rate  on  salt  from  Chicago  to  East  St.  Louis  was  for  a  long  time  6| 
cents  per  100  pounds.  The  local  rate  on  package  salt  is  now  9 
cents  per  100  pounds,  the  rate  on  bulk  salt  the  same. 

Detroit  is  within  the  Michigan  field.  The  quality  of  the  salt 
produced  at  that  point  and  the  cost  of  production  are  substantially 
the  same  as  at  other  points.  The  price  at  which  that  salt  is  sold 
can  not  exceed  that  obtained  for  salt  produced  at  other  Michigan 
plants.  If  Detroit  salt  is  to  find  a  market  in  St.  Louis  or  upon 
the  Mississippi  River  it  must  move  there  at  no  higher  cost  of 
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transportation  than  obtains  from  other  Michigan  producing 
points. 

The  Wabash  Railroad  has  upon  its  rail  at  Detroit  extensive  salt 
works.  If  it  is  to  move  any  part  of  the  product  of  that  factory  to 
St.  Louis  or  other  Mississippi  River  points  it  must  make  a  rate 
fairly  commensurate  with  that  from  the  plants  of  its  competitors, 
and  this  is  precisely  what  the  Wabash  Railroad  has  attempted  to 
do  in  the  past  and  is  attempting  to  do  to-day.  It  insists  that  just 
as  the  Kansas  field  is  treated  as  an  entirety  in  the  naming  of  rates, 
so  shall  the  Michigan  field  be  treated,  and  that  Detroit  is  a  part  of 
that  field.  r 

The  cost  of  transporting  salt  from  Ludington  or  Manistee  to 
Chicago  is  2^  cents  per  100  pounds;  from  Chicago  to  St.  Louis,  9 
cents  per  100  pounds,  making  a  total  cost  of  11 J  cents.  The  pres- 
ent rate  from  Detroit  is  11 J  cents.  It  is  difficult  to  see  how  the 
Wabash  road  can  maintain  a  higher  rate  from  Detroit  than  it  now 
does  in  view  of  the  competition  which  it  meets  from  the  Michigan 
field  by  other  lines  of  transportation.  Nor  can  it  be  said  that  the 
present  rate  from  Chicago  is  an  unnatural  or  an  abnormal  one. 
That  rate,  considering  the  general  level  of  rates  obtaining  in  the 
respective  territories,  is  not  much  if  any  lower  than  the  present 
rates  from  the  Kansas  field  to  Kansas  City  —  not  as  low  as  the 
13^-cent  rate  from  that  field  to  St.  Louis. 

Should  the  Wabash  Railroad,  under  the  circumstances  of  this 
case,  be  required  to  insist  upon  the  maintenance  of  as  low  a  rate 
from  Hutchinson  to  St.  Louis  as  it  maintains  from  Detroit  to 
St.  Louis? 

It  may  be  questioned,  to  begin  with,  whether  there  is  to-day  any 
unreasonable  disparity  in  the  rates  on  package  salt,  which  are  11} 
cents  from  Detroit  as  against  13}  cents  from  Hutchinson. 

While  the  rate  from  Detroit  is  less,  although  the  distance  is  the 
same,  it  must  be  remembered  that  the  general  level  of  rates  in 
the  territory  east  of  St.  Louis  is  much  lower  than  that  in  territory 
to  the  west.  Indeed,  this  difference  greatly  exceeds  the  difference 
between  these  rates.  For  example,  the  first  class  rate  from  Hutch- 
inson to  St.  Louis  is  $1.19},  while  that  from  Detroit  is  46  cents. 
In  official  classification  salt  is  classified  as  sixth  class,  and  the  sixth 
class  rate  from  Detroit  to  St.  Louis  is  14  cents.  That  commodity 
is  not  rated  in  the  western  classification,  but  the  lowest  rate  named 
from  Hutchinson  to  St.  Louis  upon  any  class  is  22  cents. 

It  has  been  recently  held  in  Sunjlower  Glass  Co.v.A.f  T  &  S,  F, 
Ry.  Co.,  22 1.  C.  C.  Rep.,  391,  that  this  difference  in  transportation 
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conditions  may  justify  a  lower  commodity  rate,  mile  for  mile,  east 
than  west  of  the  Mississippi  River.  On  the  whole,  we  are  inclined 
to  the  opinion  that  the  difference  between  these  rates  on  package 
salt  from  the  east  and  from  the  west  is  no  greater  thah  it  ought  to 
be  under  all  the  circumstances. 

The  proportional  rate  of  10  cents  applies  upon  traf&c  destined  for 

points  beyond  St.  Louis.    This  Commission  has  in  several  instances 

held  that  a  proportional  rate  appl3dng  to  through  traf&c  might  well 

be  lower  than  the  corresponding  local  rate,  and  we  do  not  find  in 

'  this  instance  any  undue  disparity. 

The  rate  of  9  cents  upon  bulk  salt  is  the  same  as  that  from  Chi- 
cago and  is  not  therefore  justified  by  competitive  conditions.  This 
rate  gives  to  Detroit  a  distinct  advantage  over  other  points  in  the 
Michigan  field  and  over  the  Kansas  field,  to  which  it  is  not  entitled. 
In  our  opLoion,  a  corresponding  rate  from  the  Kansas  field  of  11 
cents,  with  a  minimum  of  60,000  pounds,  would  be  relatively  ftiir, 
and  such  a  rate  would  afford  better  business  for  the  carriers  than 
the  present  package  rate,  minimum  37,500  pounds. 

Our  conclusion  is  that  in  the  main  rates  from  Detroit  to  St. 
Louis  do  not  unduly  discriminate  against  the  Kansas  producer,  but 
assuming  that  they  do,  can  the  Wabash  Railroad  be  properly  re- 
quired to  correct  that  discrimination?  We  do  not  think  that  it 
should  be,  for  the  reason  that  this  carrier  does  not  bear  such  a  rela- 
tion to  the  rates  from  Hutchinson  to  St.  Louis  that  it  should  be 
properly  held  responsible  for  whatever  discrimination  may  exist  in 
the  present  relation. 

The  Wabash  takes  up  this  traffic  at  Kansas  City.  It  can  only 
engage  in  the  transportation  from  the  Kansas  field  in  connection 
with  some  line  operating  to  Kansas  City  from  the  west.  Were  the 
Wabash  disposed  to  reduce  the  rate  from  the  Kansas  field  to  St. 
Louis  it  could  only  do  so  by  sacrificing  its  own  revenue  from  Kansas 
City  to  St.  Louis  to  a  sufficient  extent  to  bring  about  the  desired 
readjustment.  The  present  rate  to  the  Missouri  River  from  the 
Kansas  field  is  10  cents,  and  the  Wabash  must,  therefore,  if  it 
estabUshes  a  rate  of  11^  cents  to  St.  Louis,  accept  for  its  transpor- 
tation service  from  Kansas  City  1^  cents  per  100  pounds. 

The  distance  from  Kansas  City  and  Chicago,  respectively,  to  St^, 
Louis  is  almost  exactly  the  same.  The  cost  of  bringing  salt  from 
the  Kansas  field  to  Kansas  City  is  10  cents  per  100  pounds;  the 
cost  of  bringing  salt  from  the  Michigan  field  to  Chicago  is  2^  cents 
per  100  pounds.  How,  in  this  posture,  can  the  Wabash  Railroad, 
extending  from  both  Chicago  and  Kansas  City  to  St.  Louis,  be  re- 
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quired  to  maintain  from  Chicago  and  Kansas  City  such  rates  as 
will  make  the  through  rate  from  the  point  of  production  the  same? 
To  do  this  that  carrier  must  name  a  rate  from  Kansas  City  which 
is  7f  cents  i>er  100  pounds  less  than  from  Chicago,  although  upon 
every  consideration  the  Chicago  rate  should  be  the  lower. 

There  is,  in  our  opinion,  undue  discrimination  upon  the  part  of 
the  Wabash  Railroad  in  maintaining  the  present  rate  of  9  cents 
upon  bulk  salt.  That  rate,  which  is  the  same  as  the  present  rate 
from  Chicago,  is  not  forced  by  legitimate  competition  upon  the 
carrier,  and  the  Wabash  Railroad  should  either  join  in  establishing 
a  corresponding  rate  from  the  Kansas  field  or  should  advance  its 
rate  from  Detroit. 

As  to  all  other  rates  there  is  no  undue  discrimination,  and  if 
there  were  the  Wabash  could  hardly  be  called  upon  to  remove  the 
same,  since,  except  as  to  this  bulk-salt  rate,  it  simply  accepts  a 
atuation  which  it  can  not  control.  There  is  no  similarity  between 
this  case  and  that  presented  in  Railroad  Commission  of  Term.  v.  A, 
A.  R.  R.  Co.y  17  I.  C.  C.  Rep.,  418,  for  there  the  Unes  beyond  the 
Ohio  River  absolutely  dominated  the  situation,  and  the  discrimi- 
nation could  not  exist  except  by  their  voluntary  action. 

It  has  already  been  noted  that  the  average  distance  from  the 
Kansas  field  to  the  upper  Mississippi  River  crossings  is  greater 
than  to  St.  Louis.  Upon  the  other  hand,  the  distance  from  the 
Michigan  field  grows  less  as  we  proceed  north  from  St.  Louis.  If 
the  Kansas  field  is  not  entitled  to  meet  the  Michigan  field  upon  an 
equality  of  rate  at  St.  Louis,  it  is  still  less  entitled  to  do  so  at  Mis- 
sissippi River  points  north  of  St.  Louis.  For  example,  the  distance 
from  Hutchinson  to  Dubuque,  the  most  northerly  of  these  cross- 
ings in  controversy,  is  610  miles,  while  the  distance  from  Chicago 
is  but  172  miles.  Rates  from  the  Kansas  field  increase,  as  has 
been  already  noted,  from  13^  cents  at  St.  Louis  to  18  cents  at 
Dubuque.  Rates  from  the  Michigan  field  are  13^  cents  to  all 
Mississippi  River  crossings  north  of  St.  Louis.  Manifestly,  if  there 
is  no  imdue  discrimination  at  St  Louis  none  exists  at  the*  more 
northerly  crossings. 

This  complaint  also  puts  in  issue  the  justice  of  the  present  ad- 
justment with  respect  to  a  great  number  of  points  west  of  the  Mis- 
sissippi River,  mostly  in  the  states  of  Iowa  and  Missoiui. 

The  competitive  situation  embraced  in  the  present  proceeding 
was  presented  to  the  Commission  in  Anthony  Sail  Co.  v.  M.  P.  Ry. 
Co.,  5  I  C.  C.  Rep.,  299,  the  Kansas  shippers  being  in  that  case,  as 
at  the  present  time,  the  complainants.    It  is  impossible  to  tell  from 
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tbe  report  of  that  case  exactly  what  the  relation  of  rates  complained 
of  then  was,  but,  clearly,  it  was  much  more  favorable  to  Michigan 
than  the  present  adjustment.  The  case  shows,  for  example,  that 
the  rate  from  the  Kansas  field  to  St.  Louis  was  24^  cents,  while 
the  rate  from  the  Michigan  field  at  that  time  was  10}  cents.  It 
seems  fairly  inferable  from  the  statement  of  facts  that  under  the 

• 

then  existing  rates  the  Michigan  producer  met  the  Kansas  producer 
upon  a  substantial  equality  at  the  Missouri  Biver  and  had  an  ad- 
vantage in  the  rate  with  respect  to  most  territory  east  of  that  river. 

While  that  complaint  was  dismissed,  the  controversy  continued. 
Carriers  serving  the  Kansas  field  were  defendants  to  the  proceeding 
and  resisted  the  application  of  the  complainants,  but  none  the  less 
it  was  and  is  manifestly  in  their  interest  to  supply  this  territory 
between  the  Mississippi  and  Missouri  rivers  from  Kansas.  Kansas 
producers  continued  to  insist  upon  a  better  rate,  and  rates  were 
gradually  reduced  to  all  points.  At  St.  Louis  the  cut  was  from  24? 
cents  to  13}  ceiits,  at  Fort  Madison  from  24}  cents  to  15  cents. 
There  were  also  advances  from  Michigan.  The  whole  situation 
was  a  most  troublesome  one,  leading  to  many  disputes  and  to  many 
unfortunate  rate  situations  from  the  standpoint  of  the  carriers. 
Frequent  conferences  were  held,  until  finally  the  matter  was  laid 
at  rest  by  the  present  adjustment. 

This  case  does  not  clearly  show  the  exact  theory  upon  which  that 
adjustment  has  been  worked  out,  nor  does  there  seem  to  have  been 
any  exact  theory.  Probably,  in  view  of  the  conflicting  interests 
and  the  great  number  of  carriers  involved,  it  would  be  impossible 
to  apply  any  uniform  rule.  Generally  stated,  rates  from  Michigan 
in  all  cases  are  less  to  the  Mississippi  River,  as,  in  our  opinion,  they 
properly  should  be.  Soon  after  crossing  that  river  a  point  is 
reached  where  the  rate  from  Michigan  and  from  Kansas  becomes 
tbe  same,  and  this  relation  is  continued  west,  producing  a  blanket 
of  considerable  extent,  beyond  which  the  rate  is  in  favor  of  Kansas. 

We  have  examined  a  great  number  of  these  intermediate  points, 
as  must  be  the  case  with  every  blanket,  instances  are  found  upon 
the  edges  where  the  present  adjustment  is  not  altogether  in  accord- 
ance with  the  relative  distances  and  is  not  probably  the  adjustment 
which  would  be  established  if  that  point  alone  were  under  consid- 
eration. In  the  very  nature  of  things  it  would  be  almost  impossible 
for  us  to  look  into  each  instance,  nor  have  we  attempted  to  do  so. 
The  matter  has  been  long  the  subject  of  controversy;  the  settle- 
ment seems  to  have  been  honestly  made,  and  without  undertaking 
to  approve  the  adjustment  in  detail  and  without  expressing  an 
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opinion  which  would  prevent  a  further  examination  of  particular 
instances  which  may  be  called  to  our  attention,  we  fail  to  find,  on 
the  whole,  that  this  adjustment  unduly  discriminates  against  the 
interests  of  Kansas,  which  are  represented  by  the  complainants. 

On  the  whole,  we  are  satisfied  that  the  present  rates  of  freight 
are  as  favorable  to  the  Kansas  field  as,  all  things  considered,  they 
should  be,  except  that  a  rate  applicable  to  the  transportation  of 
bulk  salt  from  the  Kansas  field  to  St.  Louis  should  be  named  to 
correspond  with  that  established  from  Detroit. 

The  Wabash  Railroad  Company  will  be  required  to  cease  and 
desist  from  the  discrimination  now  arising  out  of  the  maintenance 
from  Detroit  to  St.  Louis  of  the  9-cent  rate  upon  bulk  salt.  Other- 
wise the  complaint  will  be  dismissed. 

FOURTH  SECTION  APPLICATIONS. 

It  has  been  already  noted  that  rates  fron\  the  Kansas  field  to 
some  points  west  of  the  Mississippi  River  are  slightly  higher  than 
those  at  the  river  crossings,  and  it  therefore  results  that  in  some 
instances  there  is  a  violation  of  the  fourth  section.  This  is  referred 
to  in  the  complaint  and  the  intervening  petitions. 

The  case  was  originally  heard  in  the  fall  of  1910,  but  was  not 
argued  or  disposed  of  at  that  time  for  the  reason  that  the  parties 
indicated  a  desire  to  make  certain  rate  changes  which  it  was 
thought  might  remove  the  cause  of  complaint.  In  fact,  the  rates 
from  Detroit  to  St.  Louis  were  advanced,  as  already  indicated,  but 
this  was  not  sufficient  to  satisfy  the  complainants,  and  the  case 
was  accordingly  set  down  for  further  hearing  in  November,  1911. 

No  reference  was  made  upon  the  first  hearing  to  the  violations  of 
the  fourth  section.  It  was  the  purpose  of  the  Commission  to  set 
down  for  investigation  upon  the  same  date  with  the  last  hearing 
the  applications  which  had  been  filed  by  the  defendants  to  this 
proceeding  for  leave  to  maintain  the  higher  intermediate  charge, 
but  through  error,  only  the  Wabash  Railroad  Company  was 
notified. 

Upon  the  hearing  the  examiner  called  attention  to  the  fact  that 
the  fourth-section  applications  of  the  defendants  should  have  been 
assigned  and  the  defendants  were  given  an  opportunity  to  intro- 
duce any  testimony  upon  that  point  which  they  desired.  Some  of 
them  availed  themselves  of  this  opportunity,  and  the  subject  is 
referred  to  in  more  or  less  detail  in  all  the  briefs  which  have  been 
filed  and  was  to  some  extent  discussed  upon  the  argument.    It  was. 
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however,  said  by  counsel  for  one  or  more  of  the  defendants  upon 
the  argument  that  this  matter  ought  not  to  be  disposed  of  upon 
the  present  record,  for  the  reason  that  other  carriers  not  defendants 
to  this  proceeding  were  interested  in  these  rates. 

So  far  as  appears  the  question  presented  under  these  fourth-sec- 
tion applications  is  an  extremely  simple  one.  Lines  leading  from 
Kansas  in  meeting  competition  upon  the  Mississippi  River  have 
made  rates  which  they  allege  to  be  abnormally  low,  and  for  this  rea- 
son they  ask  to  maintain  at  intermediate  points  higher  rates,  which, 
they  say,  are  reasonable.  We  hi^ve  found  that  there  is  active  com- 
petition upgn  the  Mississippi  River  between  these  two  salt  fields 
and  that  the  rates  from  both  directions,  especially  from  the  Kansas 
field  to  these  various  Mississippi  River  crossings,  are  low,  but  we 
have  not  found,  nor  do  we  find,  that  they  are  so  unreasonably  low 
as  to  justify  the  charging  of  a  higher  rate  at  intermediate  points. 

Neither  do  we  find  that  the  competitive  conditions  which  are 
alleged  to  justify  thq  higher  intermediate  rates  do,  under  all  the 
circumstances  of  this  case,  afford  such  valid  justification.  Nor 
yet,  while  declining  to  condemn  as  unreasonable  the  intermediate 
rates,  have  we  given  to  those  rates  such  examination  that  we  can 
pronounce  them  reasonable  at  this  time. 

Before  we  allow  these  defendants  to  depart  from  the  mandate  of 
the  statute  as  expressed  in  the  present  fourth  section  we  must  be 
satisfied  that  the  more  distant  rates  are  unduly  low  and  that  the 
departure  from  the  fourth  section  is  warranted  by  competitive  con- 
ditions at  the  more  distant  point  which  do  not  exist  at  the  inter- 
mediate point.  In  this  case  we  fail  to  find  that  the  long-distance 
rates  are  unreasonably  low,  and  apparently  the  competition  at  the 
more  distigit  point  is  of  exactly  the  same  sort  as  at  the  intermediate 
point. 

If,  therefore,  these  applications  stood  for  disposition,  we  should 
deny  the  right  to  maintain  the  higher  intermediate  rates.  So  far  as 
we  can  see,  the  facts  are  fully  before  the  Commission,  and  nothing 
would  be  gamed  by  another  hearing;  but  if  these  defendants,  or 
any  of  them,  conceive  that  a  further  investigation  should  be  held 
they  may  file  with  this  Commission,  on  or  before  the  16th  day  of 
March,  a  statement  asking  for  such  further  investigation  and  giv- 
ing, briefly,  the  reasons  why  the  present  investigation  has  not  been 
sufficient.  If  upon  considering  these  statements  ground  for  further 
investigation  appears,  the  applications  will  be  set  down  for  hearing. 
Otherwise  orders  will  be  entered  denying  the  applications  as  to 
these  rates  on  salt,  effective  as  of  May  1, 1912. 
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UNION  TANNING  COMPANY  ET  AL.   v.    SOUTHERN 

RAILWAY  COMPANY  ET  AL. 

26  I.  C.  C.  159  (1913). 

Charles  Canradia  and  Arthur  B.  Hayes  for  complainants. 
Louis  H.  Porter  and  F.  C.  Taylor  for  complainant,  Hans  Rees' 
Sons. 
R.  WaUon  Moore  for  defendants. 

Repobt  of  the  Commission. 

Clements,  Commissioner: 

By  tariffs  effective  during  the  last  of  September  and  first  of  Octo- 
ber, 1910,  the  defendant  carriers  and  others  increased  their  carload 
rates  on  leather  2  cents  per  100  pounds  from  practically  all  produ- 
cing points  in  the  southeastern  states  to  New  York  and  other  east- 
em  destinations,  Vii^inia  cities,  and  Buffalo-Pittsburgh  territory, 
and  to  Ohio  and  Mississippi  Biver  crossings  and  other  northern 
and  western  points.  Thereupon  complaint  was  filed  by  the  United 
States  Leather  Company  and  others,  alleging  that  the  increased 
rates  were  unreasonable  and  asking  that  the  same  be  condemned 
and  that  reparation  be  granted.  There  was  also  a  general  allega- 
tion that  the  rates  in  effect  prior  to  the  advance  were  themselves 
unjust  and  discriminatory,  and  violated  Sections  1,  2,  and  3  of  the 
act  to  regulate  commerce.  In  our  report  disposing  of  the  case,  the 
order  in  which  was  effective  September  1, 1911,  the  general  advance 
was  condemned  and  reparation  ordered  on  shipments  to  which  the 
advanced  rates  had  been  applied,  based  upon  the  finding  and  con- 
clusion that  the  carriers  had  failed  to  sustain  the  burden  cast  upon 
them  by  the  act  of  1910  of  justifying  the  increased  rates.  United 
States  Leather  Co.  v.  S.  Ry.  Co.,  21 1.  C.  C,  323.  The  Conmiission 
declined,  however,  to  pass 'upon  the  question  of  discrimination  as 
between  localities  because  of  the  lack  of  sufficient  specification 
thereof  in  the  petition;  hence  the  present  complaint,  filed  January 
23,  1912,  which  more  definitely  alleges  discrimination  as  between 
places  and  in  addition  unreasonableness  of  the  present  rates  from 
the  North  Carolina  points  of  shipment. 

Complainants  in  the  instant  case  are  corporations  engaged  in  the 
tanning  and  selling  of  leather  and  in  the  shipment  thereof  to  various 
destinations.  The  southern  tanneries  of  the  Union  Tanning  Com- 
pany are  locat^ed  at  Middlesboro,  Ky.,  Big  Stone  Gap,  Va.,  Johnson 
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City  and  Chattanooga,  Tenn.,  Flintstone,  Ga.,  and  Old  Fort,  N.  C; 
the  other  7  complainants  operate  tanneries  at  Asheyille,  Morgan- 
ton,  Hazlewood,  North  Wilkesboro,  Andrews,  Rosman,  and  Sylva, 
N.  C. 

The  discrimination  alleged  is  with  reference  both  to  the  rates  to 
New  York  and  other  eastern  destinations  and  to  Chicago,  III.,  Cin- 
cinnati, Ohio,  and  St.  Louis,  Mo.  In  the  adjustment  to  New  York 
the  allegation  is  that  the  North  Carolina  points  above  stated  and 
others  are  unjustly  discriminated  against,  and  those  located  at 
Bristol,  Term.-Va.,  Big  Stone  Gap,  Va.,  Middlesboro,  Ky.,  Harri- 
man,  Watauga,  Johnson  City,  Newport,  Knoxville,  and  Chatta- 
nooga, Tenn.,  FUntstone  and  Rossville,  Ga.,  and  Decatur,  Ala., 
unduly  favored.  Similar  allegations  are  made  with  reference  to 
the  rates  to  Cincinnati,  Chicago,  and  St.  Louis,  and  in  addition  it 
is  alleged  that  the  rates  to  the  two  latter  points  unjustly  discrimi- 
nate against  both  the  Tennessee  and  North  Carolina  tanneries  in 
favor  of  Bristol. 

The  rates  in  issue  and  the  mileages  to  the  various  destinations 
are  substantially  as  follows: 


• 

To 

— 

"From  — 

New  York. 

Cincinnati. 

Chicago. 

St. 

Louis. 

Rate. 

Mileage. 

Rate. 

Mileage. 

Rate. 

Mileage. 

Rate. 

Mileage 

North  Wilkesboro. 
Hickory 

$0.42 
.42 
.42 
.42 
.42 
.42 
.44 
.44 
.44 
.44 
.32 
.88 
.38 
.38 
.88 
.88 
.38 
.38 
.88 
.42 
.38 
.38 
.88 

618 
623 
644 
665 
676 
706 
736 
763 
764 
814 
642 
662 
667 
753 
773 
884 
802 
888 
1.006 
790 
825 
774 
708 

$0.40 
.40 
.40 
.40 
.40 
.35 
.40 
.40 
.40 
.40 
.32 
.35 
.35 
.35 
.30 
.30 
.30 
.80 
.31 
.35 
.25 
.25 
.25 

653 
402 
471 
450 
430 
400 
430 
456 
462 
517 
356 
301 
386 
344 
201 
336 
344 
340 
421 
306 
256 
230 
200 

$0.57 
.57 
.57 
.57 
.57 
.52 
.57 
.57 
.57 
.57 
.36 
.52 
.52 
.52 
.47 
.47 
.47 
.47 
.44 
.52 
.42 
.42 
.42 

038 
777 
756 
735 
724 
604 
724 
741 
747 
802 
641 
676 
671 
620 
565 
506 
604 
600 
566 
501 
538 
515 
575 

$0.57 
.57 
.57 
.57 
Ji7 
.52 
.57 
.57 
.57 
.57 
.42 
.52 
.52 
.52 
.40 
.44 
.44 
.44 
.88 
.52 
.40 
.42 
.42 

033 

772 

Morganton 

Marion 

751 
780 

Old  Fort 

710 

Asheville 

680 

Haaelwood 

Sylva 

710 
736 

Roatnan 

742 

Andrews 

707 

Brietol 

650 

Watauga 

671 

Johnson  City 

Newport 

666 
624 

Knoxville 

Chattanooga 

Flintstone 

Rossville 

560 
474 
482 

478 

Deoatur 

422 

Walland 

586 

Harriman 

Middlesboro 

Big  Stone  Gap 

506 
583 
503* 
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The  mileages  shown  to  New  York  from  the  Teimessee  taimeries 
are  via  the  Bristol  route.  Statesville  and  Elkin,  N.  C,  are  also  in- 
cluded in  the  list  of  North  Carolina  points,  but  no  tanneries  are 
located  there  and  no  commodity  rates  on  leather  are  applicable 
therefrom. 

In  the  adjustment  of  rates  to  New  York  the  points  in  this  terri- 
tory are  divided  into  three  groups  —  the  first  extending  from 
Decatur,  Ala.,  to  Watauga,  Tenn.,  and  including  Chattanooga, 
Flintstone,  Rossville,  Knoxville,  Newport,  Johnson  City,  Harri- 
man,  Middlesboro,  and  Big  Stone  Gap;  the  second  including 
Asheville,  Old  Fort,  Marion,  Morganton,  Hickory,  and  North 
Wilkesboro,  and  taking  a  rate  of  4  cents  higher;  and  the  third  in- 
cluding Hazlewood,  Sylva,  and  Andrews,  on  the  Murphy  Branch 
of  the  Southern,  and  Rosman,  on  the  Lake  Toxaway  Branch,  and 
taking  a  rate  6  cents  higher  than  the  first  group.  Walland  is  at 
the  terminus  of  a  branch  of  the  Southern  running  south  from  Knox- 
ville, and  takes  the  same  rate  as  the  second  group.  The  rate  from 
Bristol  is  32  cents.  It  will  thus  be  noted  that  higher  rates  are  ap- 
plicable from  North  Carolina  tanning  points  than  from  the  more 
distant  Tennessee  points,  and  that  leather  from  Tennessee  moving 
via  the  AsheviUe  route  passes  through  higher-rated  points. 

To  Cincinnati,  Chicago,  and  St.  Louis  rates  are  made  on  what 
the  chief  witness  for  defendants  terms  ''a  more  normal  basis.'' 
To  Cincinnati,  the  least  distant  points,  Harriman,  Middlesboro, 
and  Big  Stone  Gap,  take  the  lowest  rate;  Chattanooga,  Flintstone, 
Rossville,  and  Knoxville,  5  cents  higher;  Walland,  Newport,  John- 
son City,  Watauga,  and  Asheville,  10  cents  higher;  and  the  North 
Carolina  points,  except  Asheville,  15  cents  higher.  Rates  to  Chi- 
cago and  St.  Louis  are  made  by  combination  on  Cincinnati,  except 
from  Decatur,  from  which  point  the  combination  is  on  Louisville. 
Decatur  and  Bristol  take  rates  to  Cincinnati  of  31  and  32  cents, 
respectively,  the  latter  being  the  fourth-class  rate. 

The  first  rate  from  this  territory,  30  cents  per  100  pounds  from 
Chattanooga  to  New  York,  was  established  some  time  prior  to  1887 
and  maintained  until  1903,  when  there  was  a  general  advance  of 
5  cents  in  that  and  all  other  leather  rates  from  southern  taimeries, 
which  had  been  made  effective  in  the  interim.  In  1907  the  carriers 
advanced  the  rates  to  New  York  and  other  eastern  destinations  3 
cents  {>er  100  pounds.  In  that  years,  also,  the  carload  minimum 
was  increased  from  20,000  to  24,000  pounds. 

While,  as  above  stated,  the  petition  covers  both  the  adjustment 
to  New  York,  Cincinnati,  Chicago,  and  St.  Louis,  complainants' 
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testimony  and  argument  in  briefs  are  directed  mainly  to  the  east- 
bound  rates;  and  its  contention  of  discrimination  therein  is  based 
largely  upon  a  comparison  of  distances  and  per-ton-mile  earnings, 
pointed  out  in  the  exhibits  and  in  the  briefs,  from  Chattanooga  and 
other  points  taking  the  same  or  lower  rates  with  those  from  the 
North  Carolina  points.  It  is  argued  that  the  38-cent  rate  from 
Chattanooga  to  New  York  is  ''an  adjudicated  basic  rate"  and  as 
high  as  it  reasonably  might  be,  so  that  the  alleged  discrimination 
found  by  a  comparison  of  the  rates  from  the  groups  referred  to  not 
only  shows  unjust  discrimination  prejudicial  to  the  North  Carolina 
tanneries  but  that  it  can  be  removed  only  by  reduction  of  the  rates 
from  the  latter  to  or  below  the  Chattanooga  rate;  in  other  words, 
that  the  alleged  discrimination,  if  found  by  the  Commission  to  be 
undue  necessarily  proves  the  rates  from  complaining  points  to  be 
excessive  and  unreasonable. 

At  the  hearing  the  chief  witness  for  complainants,  the  traffic 
manager  for  the  Union  Tanning  Company,  said  that  in  case  the 
Commission  found  discrimination  to  exist  they  would  prefer  that 
the  present  situation  be  not  disturbed  rather  than  that  the  carriers 
be  permitted  to  raise  the  Tennessee  rates.  To  this,  however,  there 
was  filed  a  protest  by  complainants,  Hans  Bees'  Sons,  this  company 
having  a  tannery  at  Asheville,  but  none  in  Tennessee.  They  also 
protested  against  consideration  of  the  westbound  adjustment, 
alle^g  that  they  were  not  aware  that  complaint  was  to  be  made 
in  reference  thereto. 

The  defendants  contend  that  none  of  the  rates  in  question  has 
been  shown  to  be  unreasonable  or  unduly  discriminatory,  but  that 
if  the  Commission  finds  undue  discrimination  they  should  be  per- 
mitted to  remove  same  by  increasing  the  rates  from  the  Tennessee 
tanneries.  They  claim  that  the  rate  from  Chattanooga  to  New 
York  is  a'bnormally  low  and  should  not  be  used  as  the  measure  of 
reasonableness  of  the  rates  from  North  Carolina  tanneries;  that 
the  ori^nal  rate  was  established  as  the  result  of  agreement  between 
the  East  Tennessee,  Virginia  &  Georgia  Railroad  and  tanning  in- 
terests at  Chattanooga;  that  rates  from  other  tanning  points  were 
fixed  with  relation  to  Chattanooga  and  while  those  from  North 
Carolina  were  affected  they  were  never  susceptible  in  the  same  .de- 
gree to  the  influence  which  caused  the  very  low  rates  from  East 
Tennessee  and  were  not  made  as  low;  and  that  the  rates  from 
North  Carolina  are  themselves  low  as  compared  with  rates  on  other 
southern  products. 

Defendants  also  claim  that  operating  conditions  via  the  Bristol 
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route  from  Chattanooga  are  more  favorable  than  those  from  the 
North  Carolina  points,  and  that  traffic  over  that  portion  of  the 
Southern  Railway  between  Chattanooga  and  Bristol  is  very  much 
heavier  than  on  the  Western  North  Carolina  lines  of  the  same  car- 
rier. The  Bristol  route  from  Chattanooga  to  New  York,  via  which 
the  original  rate  was  established,  is  60  miles  shorter  than- the  Ashe- 
viUe  route  and  Ues  more  largely  in  trunk  line  territory. 

Leather  is  a  very  valuable  commodity,  carloads  ranging  in  value 
from  $7,500  to  $12,000.  The  value  per  ton  is  shown  to  be  from 
$380  to  $900,  and  the  freight  earnings  per  ton  to  New  York  from 
Johnson  City,  Middlesboro,  Chattanooga,  and  Decatur,  $7.60; 
from  Old  Fort,  $8.40;  Atlanta  and  Rome,  $9.60.  Defendants  sub- 
mit for  comparison  rail  earnings  to  New  York  and  values  i>er  ton 
on  cotton  piece  goods,  lumber,  and  other  conmiodities  originating 
in  the  south,  as  follows: 


Commodity. 


Lomber,  yoUow  pine 

Cast-iron  pipe 

B«rk,  tftnning  extract,  liquid . . . 

Cottonseed  oil 

Cottonseed  meal,  choice 

Cotton  piece  goods 


Value  i>er 
ton. 


$30  to  940 
24 
60 

126 

30 

500  to  2,975 


From  — 


Johnson  City  and  Chattanooga  . . 

Birmingham  and  Anniston 

Andrews,  Newimrt,  and  Old  Fort. 

(Macon 
Selma 

Atlanta  and  Memphis 

(  Atlanta 

\  Charlotte  ... 


Earnings 
per  ton. 


$5.70 
6.12 
5.20 
6.00 
6.20 
5.80 

11.60 
9.80 


The  value  of  a  commodity  is  one  of  the  material  considerations  in 
the  adjustment  of.  rates,  and  it  is  just  as  unsound  to  say  liiat  rates 
upon  carloads  of  equal  tonnage  and  equal  cost  of  movement,  one  of 
a  low-grade,  cheap  commodity  and  the  other  of  a  high-grade  and 
valuable  commodity,  should  be  made  the  same,  except  for  the  dif- 
ference that  might  be  allowed  for  the  single  time  of  increased  risk, 
as  it  is  to  say  that  every  commodity  should  be  charged  all  it  can 
stand  or  bear.  It  is  alike  in  the  public  interest  and  just  to  the  car- 
riers, having  regard  to  their  entire  business  and  their  right  to  an 
opportunity  to  earn  a  fair  return  upon  the  property  in  addition  to 
the  cost  of  service,  that  in  the  adjustment  of  rates  due  weight  be 
given  to  difference  in  values  of  the  resp«5tive  commodities  carried 
and  that  such  differences  be  not  limited  by  the  mere  measure  of 
difference  in  risk.  Otherwise  one  of  two  results  would  of  necessity 
foUow:  The  rates  as  a  whole  would  be  such  that  it  would  be  im- 
possible for  the  carriers  to  earn  what  they  reasonably  might  and^ 
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in  fact,  what  they  of  necessity  should,  in  order  to  enable  them  to 
perform  their  services,  or  the  rates  on  many  low-grade  conmiodi- 
ties  would  have  to  be  such  that  they  would  be  prohibitory  of  any 
movement. 

Bristol,  Tenn.-Va.,  which  complainants  allegie  to  be  unduly  fa- 
vored both  in  the  adjustment  to  New  York  and  to  the  west,  is  the 
terminus  of  a  branch  of  the  Norfolk  A  Western  Railway,  which 
carrier  has  a  line  to  Cincinnati  and  to  Hagerstown,  Md.  Bristol 
is  657  miles  from  New  York  and  356  from  Cincinnati;  its  rates  are 
made  on  the  trunk-line  basis,  being  certain  differentials  over  Vir- 
^nia  cities  rates,  and  the  Commission  has  held  that  they  can  not 
be  made  the  measure  of  reasonableness  of  rates  to  points  in  the 
territory  here  involved.  Gump  v.  B.  &  0.  R.  R.  Co.,  14  I.  C.  C, 
98;  Board  of  Trade  of  Morrutoton,  Tenn.,  v.  A.  C  L.  R.  R.  Co.,  24 
I.  C.  C,  372. 

The  average  distance  to  Cincinnati  from  the  North  Carolina  tan- 
neries except  Asheville,  which  takes  a  somewhat  lower  rate,  is  487 
miles  and  the  yield  per  ton  per  mile  is  16.7  mills.  From  the  lower- 
rated  points,  including  Bristol,  the  average  distance  is  336  miles  and 
the  x)er-ton-mile  revenue  18.6  mills.  The  average  per-ton-mile 
earnings  from  the  North  Carolina  points  are  lower  than  from  either 
Johnson  City  or  Asheville,  the  points  alleged  to  be  unduly  favored. 
As  is  evident  from  the  statement  of  rates  involved  those  to  New 
York  are  not  made  with  regard  primarily  to  distance. 

While  in  fixing  reasonable  rates  and  relative  rate  adjustments 
distance  must  always  be  considered  as  bearing  both  upon  cost  to 
the  carrier  in  performing  the  service  and  the  value  of  the  service  to 
the  shipj^r,  there  are  many  other  facts,  such  as  density  or  sparsity 
of  traffic  over  and  along  the  lines  of  movement,  comparative  cost  of 
construction  and  operation,  and  competitive  conditions,  which 
must  be  ^ven  weight.  In  some  situations  the  other  facts  and  con- 
ditions are  so  nearly  uniform  or  similar  that  distance  becomes  the 
dominating  factor  in  the  relative  adjustment^  of  rates,  while  in 
others  distance  becomes,  within  limitations,  a  minor  factor  because 
of  the  dominating  and  controlling  force  of  other  facts  and  condi- 
tions; hence  many  striking  inconsistencies  would  be  apparent  in 
different  rate  adjustments  made  by  orders  of  this  and  state  commis- 
sions, as  weU  as  voluntarily  by  the  carriers,  if  examined  and  com- 
pared with  regard  to  distance  alone.  If  the  Commission  should 
dispose  of  these  rate  questions  and  controversies  by  resort  alone  or 
mainly  to  comparative  distances,  ton-mileeamings,  and  estimated 
relative  earnings  above  the  estimated  so-called  ^'out-of-pocket" 
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cost  to  the  carrier  for  each  service  performed,  there  could  always 
be  found  standards  for  the  reduction  of  every  rate  to  the  basis  of 
the  lowest,  whatever  may  have  compelled  or  induced  its  establish- 
ment. For  the  Conmiission  to  adopt  such  a  course  would  inevi- 
tably lead  to  a  continuous  process  of  reducing  the  carriers'  revenue, 
a  result  which  would  be  detrimental  to  the  public  interest  as  well 
as  unjust  to  the  carriers. 

Justice  and  reasonableness,  demanded  by  the  law  and  due  alike 
to  shippers  and  carriers  and  without  which  the  public  interest  wiU 
not  best  be  served,  can  only  be  secured  by  a  careful  consideration 
of  all  the  facts,  circumstances,  and  conditions  which  legitimately 
and  practically  bear  upon  the  question  before  us.  No  inflexible, 
theoretical  rule  fixing  the  measure  of  weight  to  be  given  a  compari- 
son of  distances  or  other  facts,  which  vary  in  degree  of  importance 
in  different  cases,  can  conduce  to  the  determination  of  the  lawful- 
ness of  rates,  which  must  be  determined  by  their  reasonableness, 
and  the  latter  is  ascertainable  only  as  a  question  of  fact  by  duly 
weighing  all  of  the  facts  standing  together  in  each  case. 

Upon  the  facts  of  the  record  we  are  not  convinced  that  there  is 
any  undue  discrimination  in  the  adjustment  of  rates  to  Cincinnati, 
Chicago,  or  St.  Louis,  or  that  said  rates  are  excessive  or  unreason- 
able. Further,  we  are  not  convinced  that  transportation  condi- 
tions from  the  respective  groups  to  New  York  are  otherwise  so 
similar  that  distance  should  be  wholly  controlling;  that  the  North 
Carolina  points  enumerated  are  unjustly  discriminated  against,  or 
that  the  present  rates  therefrom  are  excessive  and  unreasonable, 
in  violation  of  section  1  of  the  act. 

It  follows  that  the  complaint  must  be  dismissed,  and  it  wiU  be  so 
ordered.^ 

^  Accord,  Board  of  Improvement,  etc.  9.  St.  Louis  &  San  Francisco  R.  R. 
Ck).  Et  Al  26 1.  C.  C.  541.  —  Ed. 
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IN  RE  INVESTIGATION  OF  ADVANCES  IN  RATES  BY 
CARRIEBS  IN  WESTERN  TRUNK  LINE,  TRANS-MIS- 
soma,  AND  ILLINOIS  FREIGHT  COMMITTEE  TERRI- 
TORIES. 

20  L  C.  C.  307  (1911). 

Frank  Lyon  for  the  Interstate  Commerce  Commission. 

Louis  D.  Brandeis  for  Boston  Chamber  of  Commerce. 

Clifford  Thorny  for  American  National  live  Stock  Association, 
Com  Belt  Meat  Prbducers'  Association,  and  others. 

A.  F.  Stryker  for  South  Omaha  live  Stock  Exchange. 

John  S.  Dawson  and  E.  H.  Hogudand  for  Railroad  Commission 
of  Kansas. 

Hayrde  &  hast  for  Illinois  Manufacturers'  Association. 

r.  C.  Spelling  for  Freight  Payers'  League. 

S.  H,  Cowan  for  American  National  Live  Stock  Association  and 
others. 

F.  B.  Montgomery  and  John  H.  Atwood  for  Shipi)ers'  Committee. 

Francis  B.  James  for  National  Industrial  Traffic  League  & 
Shippers'  Association. 

A.  F,  Verson,  R,  H.  Smally  and  P:  W.  Coyle  for  St.  Louis  Busi- 
ness Men's  League. 

Walter  L.  Fisher  for  National  Dry  Goods  Association,  Asso- 
ciation of  Western  Shoe  Wholesalers,  and  others. 

Chester  M.  Dawes  for  Chicago,  Burlington  &  Quincy  Railroad 
Company. 

'  Walker  D.  HineSj  Robert  JDunlap,  T.  J.  Nortonj  and  Gardiner 
Lathrop  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 
,  George  W.  Seevers  and  S.  G.  Leet§  for  Minneapohs  &  St.  Louis 
Railroad  Company  and  Iowa  Central  Railway  Company. 

Charles  Donnelly  for  Northern  Pacific  Railway  Company. 

Burton  Hanson  and  William  EUis  for  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company. 

W.  S,  Horton  for  Illinois  Central  Railroad  Company. 

N,  S,  Brown  and  C.  H.  Stinson  for  Wabash  Railroad  Company. 

W,  F.  Dickinson  and  E.  B,  Peirce  for  Chicago,  Rock  Island  A 
Pacific  Railway  Company. 

H,  T.  Bollard  and  0.  E,  BvUerfield  for  Chicago,  Indiana  & 
Southern  Railway  Company. 

J.  C.  Jeffrey  and  M.  L.  Clardy  for  Missouri  Pacific  Railway 
Company. 
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J.  JIf .  Bryson  and  /.  W.  Allen  for  Missouri,  Kansas  &  Texas 
Railway  Company,  and  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas. 

J.  B,  Payne  for  Chicago  Great  Western  Railroad  Company. 

J,  B.  Sheehan  for  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company. 

W.  L.  Martin  for  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Railway  Company. 

F.  H.  Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

George  Stuart  Patterson  for  Pennsylvania  Railroad  Company. 

S.  A.  Lynde,  C.  C  Wright ,  Edward  M.  Hyzer,  and  W.  A.  Gard- 
ner for  Chicago  &  North  Western  Railway  Company. 

E.  C.  lAndley  and  J.  D.  Armstrong  for  Great  Northern  Railway 
Company. 

L.  H,  Alexander  and  S.  H.  Strawn  for  Chicago  &  Alton  Railroad 
Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

This  proceeding,  which  is  popularly  known  as  the  "Western 
Advanced  Rate  Case,"  involves  the  reasonableness  of  the  rates 
upon  some  200  commodities  which  the  carriers  west  of  Chicago 
have  attempted  to  increase.  No  effort  can  be  made  to  specify 
the  individual  rates,  inasmuch  as  these  number  several  hundred 
thousand,  nor  can  the  territory  involved  be  precisely  deUmited, 
although  a  fair  idea  of  its  extent  may  be  had  by  a  survey  of  a 
map  of  the  Burlington  system  which  leads  to  most  of  the  basing 
points  upon  which  the  rates  concerned  are  fixed.  More  than  200 
railroads  operating  in  the  states  of  Wisconsin,  Minnesota,  Iowa, 
Missouri,  North  Dakota,  South  Dakota,  Nebraska,  Kansas,  and 
Montana  are  parties  to  these  rates.  It  is  needless  to  say  that 
neither  the  carriers  nor  the  shippers  have  throughout  this  investi- 
gation attempted  to  deal  with  all  the  specific  rates  between  definite 
points  of  movement  upon  these  lines  of  road.  This  investigation 
has  been  a  general  one,  touching  large  and  fundamental  principles 
of  law  and  governmental  policy  on  the  x>ne  hand,  and  of  railroad 
needs,  plans,  and  policies  on  the  other. 

The  rates  concerned  are  under  voluntary  suspension  by  act  of 
the  carriers.  It  will  be  recalled  that  in  June,  1910,  the  principal 
carriers  in  Western  Trunk  Line  territory  filed  with  the  Commis- 
sion tariffs  increasing  their  rates  upon  a  number  of  important 
articles  of  commerce.    This  action  was  taken  through  common 
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agents.  Before  such  rates,  however,  had  gone  mto  effect  the 
Attorney  General  of  the  United  States  caused  suit  to  be  brought 
in  the  circuit  court  of  the  United  States  for  the  seventh  circuit, 
alle^ng  that  such  increased  rates  were  the  result  of  a  combination 
and  conspiracy  in  restraint  of  trade  and  in  violation  of  the  Sherman 
antitrust  act.  A  temporary  injunction  having  been  secured,  ap- 
peal was  made  by  the  carriers  affected  to  the  President  of  the 
United  States,  asking  rehef  from  such  injunction  and  offering  to 
voluntarily  suspend  the  effectiveness  of  such  rates  pending  a 
determination  as  to  their  reasonableness  by  the  Interstate  Com- 
merce Conmiission.  This  appeal  was  made  in  view  of  a  bill  then 
pending  before  Congress  amending  the  act  to  regulate  commerce 
so  as  to  vest  in  this  Conmiission  the  power  to  suspend  advanced 
rates.  Such  bill  later  became  law.  The  carriers  thereupon 
refiled  their  tariffs,  suspending  their  effectiveness,  however,  until 
such  time  as  the  Commission  could  conduct  the  present  investi- 
gation. 

Construction  of  New  Law. 

At  the  threshold  of  this  inquiry  we  are  required  to  give  inter- 
pretation to  a  new  provision  of  the  act  to  regulate  commerce, 
which  reads: 

"Whenever  there  shall  be  filed  with  the  Commission  any 
schedule  stating  a  new  individual  or  joint  rate,  fare,  or  charge, 
or  any  new  individual  or  joint  classification,  or  any  new  individual 
or  joint  regulation  or  practice  affecting  any  rate,  fare,  or  charge, 
the  Commission  shall  have,  and  it  is  hereby  given,  authority, 
either  upon  complaint  or  upon  its  own  initiative  without  com- 
plaint, at  once,  and  if  it  so  orders,  without  answer,  or  other  formal 
pleading  by  the  interested  carrier  or  carriers,  but  upon  reasonable 
notice,  to  enter  upon  a  hearing  concerning  the  propriety  of  such 
rate,  fare,  charge,  classification,  regulation,  or  practice;  and 
pending  such  hearing  and  the  decision  thereon  the  Commission 
upon  filing  with  such  schedule  and  delivering  to  the  carrier  or 
carriers  affected  thereby  a  statement  in  writing  of  its  reasons  for 
such  suspension  may  suspend  the  operation  of  such  schedule  and 
defer  the  use  of  such  rate,  fare,  charge,  classification,  regulation, 
or  practice,  but  not  for  a  longer  period  than  one  hundred  and 
twenty  days  beyond  the  time  when  such  rate,  fare,  charge,  classi- 
fication, regulation,  or  practice  would  otherwise  go  into  effect, 
and  after  full  hearing,  whether  completed  before  or  after  the  rate, 
fare,  charge,  classification,  regulation,  or  practice  goes  into  effect, 
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the  Commission  may  make  such  order  in  reference  to  such  rate, 
fare,  charge,  classification,  regulation,  or  practice  as  would  be  proper 
in  a  proceeding  initiated  after  the  rate,  fare,  charge,  classification, 
regulation,  or  practice  had  become  eflfective:  Provided^  That  if 
any  such  hearing  can  not  be  concluded  within  the  period  of  sus- 
pension, as  above  stated,  the  Interstate  Commerce  Commission 
may,  in  its  discretion,  extend  the  time  of  suspension  for  a  further 
period  not  exceeding  six  months.  At  any  hearing  involving  a 
rate  increased  after  January  first,  nineteen  hundred  and  ten,  or 
of  a  rate  sought  to  be  increased  after  the  passage  of  this  act,  the 
burden  of  proof  to  show  that  the  increased  rate  or  proposed  in- 
creased rate  is  just  and  reasonable  shall  be  upon  the  common 
carrier,  and  the  Conmiission  shall  give  to  the  hearing  and  decision 
of  such  questions  preference  over  all  other  questions  pending 
before  it  and  decide  the  same  as  speedily  as  possible." 

In  the  last  sentence  of  this  provision  it  is  said  that  the  burden 
of  proof  to  show  that  "the  increased  rate"  or  proposed  rate  is 
just  and  reasonable  shall  be  upon  the  common  carrier.  It  is 
urged  with  much  force  and  an  extensive  citation  of  authority 
that  the  purpose  of  this  provision  was  to  limit  the  investigation 
of  the  Commission  to  the  consideration  of  the  necessity  for  "the 
increase  in  the  rate."  The  purpose  of  Congress,  it  is  said,  was 
to  regard  all  rates  in  effect  on  Jimuary  I,  1901,  as  the  maxima, 
which  could  not  be  increased  until  it  was  shown  that  there  was 
reason  and  necessity  for  the  specific  increase  made.  This  would 
Umit  our  investigation  as  to  all  rates  increased  since  that  time 
to  the  simple  question.  What  additional  expenses  have  attached 
to  the  movement  of  these  articles  which  make  proper  an  increase 
in  the  rate? 

Such  a  construction  of  the  statute  is  suggested  by  decisions  of 
the  EkigUsh  courts  in  interpreting  the  railway  and  canal  act  of 
1894.  We  think,  however,  it  is  clear  from  the  language  of  that 
statute,  as  well  as  its  history,  that  the  purpose  of  Congress  differed 
from  the  purpose  of  ParUament.  The  EngUsh  law  was  based 
on  a  legislative  conclusion  that  existing  rates  were  already  suffi- 
ciently high  and  should  not  be  increased  excepting  as  transporta- 
tion costs  increased.  Therefore,  the  Ekiglish  commission  was  to 
deal  with  the  increase  itself  in  the  rate  and  not  with  the  increased 
rate.  This  distinction  is  fundamental  in  the  consideration  of  the 
laws  of  the  two  Governments. 

The  British  Parliament  in  1891  and  1892  passed  a  series  of 
public  acts  establishing  the  maximum  rates  and  charges  assessable 
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by  the  railway  and  canal  companies  of  Great  Britain  and  Ireland. 
These  acts  became  effective  upon  December  31,  1892.  On  the 
day  immediately  following,  viz.,  January- 1,  1893,  the  carriers 
took  advantage  of  the  liberal  scale  of  class  rates  provided  for  in 
these  parliamentary  acts,  and  advanced  a  great  number  of  such 
rates  which  were  lower  than  the  maxima  allowed  and  which  had 
obtained  for  many  years.  The  Railway  and  Canal  Commission 
was  without  authority  to  check  such  increases  and  restore  pre- 
viously existing  schedules.  At  once,  therefore,  it  was  perceived 
that  the  effect  of  the  new  legislation  by  Parliament  under  which 
reUef  had  been  hoped  for  by  the  shippers  was  to  place  it  within 
the  power  of  the  carriers  to  increase  all  rates  up  to  the  high  class 
rates  fixed  by  parliamentary  act. 

It  was  to  remedy  this  situation  that  the  railway  and  canal 
traffic  act  of  1894  was  passed  providing  that  "where  a  railway 
company  has  either  alone  or  jointly  with  any  other  railway  com- 
pany or  companies  since  the  last  day  of  December,  1892,  directly 
or  indirectly  increased,  or  hereafter  increase,  directly  or  indirectly, 
any  rate  or  charge,  then,  if  any  complaint  is  made  that  the  rate 
or  charge  is  unreasonable,  it  shall  lie  upon  the  company  to  prove 
that  the  increase  of  the  rate  or  charge  is  reasonable,  and  for  that 
purpose  it  shall  not  be  sufficient  to  show  that  the  rate  or  charge  is 
within  any  limit  fixed  by  an  act  of  Parliament  or  by  any  provi- 
sional order  confirmed  by  act  of  Parliament." 

Lord  Justice  Smith  gave  the  history  of  this  act  in  the  Mansion 
House  case,  9  R.  &  C.  T.  Cases,  p.  58,  in  these  words: 

"What  the  legislature  did  was  obvious.  We  know  how,  when 
the  new  maxima  came  in,  the  companies  put  up  their  rates,  and 
as  regards  many  of  them  they  put  them  up  to  their  maxima,  and 
it  became  a  question  for  traders  and  the  community  at  large, 
and  the  legislature  said,  when  they  found  this  had  happened,  we 
will  go  back  two  years  and  draw  a  line  along  there  and  say  that 
is  probably  the  proper  rate  two  years  ago,  which  they  had  been 
charging  before  they  began  putting  up  their  rates  to  their  maxima. 
We  will  just  draw  a  line  along  there,  and  if  they  have  increased 
them  since  that  date,  then  we  will  put  upon  the  railway  company 
the  onus  of  justifying  that  increase.  That  is  the  EngUsh  of  that 
act  of  Parliament,  and  that  I  have  no  doubt  about." 

The  effect  of  this  enactment  was  to  cast  upon  the  railway 
company  the  burden  of  proving  "that  the  increase  of  the  rate  was 
reasonable."  The  act  to  regulate  commerce,  on  the  other  hand, 
requires  the  carrier  to  show  the  reasonableness  of  the  increased 
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rate.  Under  the  act  of  Parliament,  the  carrier  is  called  upon  to 
justify  the  difference  between  its  previously  existing  rate  and  the 
rate  established,  while  under  the  act  of  Congress  the  carrier  is 
called  upon  to  prove  that  the  new  rate  as  a  whole  is  reasonable. 
This  distinction  is  clearly  recognized  in  the  opinion  of  Smith, 
L.  J.f  in  the  Mansion  House  case,  9  R.  &  C.  T.  Cases,  at  page  209, 
wherein  it  is  said: 

''There  was  an  ingenious  point  taken  by  Mr.  Russell,  namely, 
that  if  the  rate  in  the  whole  was  reasonable,  nothing  more  was  to 
be  inquired  into.  That  really  whittled  the  act  of  1894  down  to 
the  procedure  in  vogue  before  1894.  The  question  then  always 
was  whether  the  rate  or  charge  was  reasonable,  and  this  act,  as 
I  read  it,  makes  the  question  whether  the  increase  was  fair  and 
reasonable.'' 

And,  again,  in  the  same  case,  Kay,  L.  J.,  at  page  201,  says: 

''That  is  where  there  has  been  an  increase.  If  any  complaint  is 
made  that  the  rate  or  charge  is  unreasonable  it  shall  lie  on  the 
company  to  prove  that  the  increase,  not  that  the  rate  or  charge, 
but  that  the  increase  of  the  rate  or  charge,  is  reasonable." 

And  on  page  200: 

"What  the  company  is  boimd  to  prove  is  that  the  increase  has 
been  reasonable,  and  they  do  show  that  by  merely  showing  that 
the  present  charge  is  reasonable." 

There  is,  however,  another  and  broader  view  by  which  we  can 
determine  the  meaning  of  Congress.  For  more  than  20  years 
Congress  by  express  statutory  declaration  fixed  the  measure  of  a 
carrier's  charge  at  "a  just  and  reasonable  rate."  There  was  no 
check  upon  the  initiative  of  the  carrier.  Any  rate  filed  and 
published  in  accordance  with  the  requirements  of  the  law  was 
presumed  to  be  reasonable,  and  a  direct  proceeding  of  attack 
upon  complaint  was  necessary  to  raise  before  this  Commission 
the  question  whether  or  not  it  conformed  to  the  standard  set  by 
the  law.  For  a  period  of  years  the  tendency  of  rates  was  down* 
ward,  owing  in  great  part  to  active  competition  between  the 
carriers  of  the  traffic.  Rates  were  made  from  day  to  day,  and  as 
between  one  shipper  and  another,  by  means  of  rebates  from  the 
standard  published  rate.  This  led  to  extreme  dissatisfaction  on 
the  part  of  the  public,  and  to  the  serious  injury  of  the  roads 
themselves.  To  meet  this  situation  the  carriers  attempted  to 
form  traffic  associations  by  which  under  severe  penalties  they 
were  bound  to  each  other  by  contract  to  exact  the  pubUshed  rates. 
Under  decisions  of  the  Supreme  Court  of  the  United  States, 
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however,  these  alliances  were  declared  unlawful,  and  there  then 
followed  the  development  of  the  "community  of  interest"  plan 
by  which,  through  the  medium  of  one  group  of  financiers  or 
another,  the  carriers  of  a  certain  territory  became  harmonized. 
They  no  longer  competed  by  cutting  rates,  because  they  were 
subject  to  a  common  control,  or  at  least  were  dominated  by 
interests  that  were  sympathetic.  There  resulted  an  era  of  un- 
exampled prosperity  among  the  railroads  as  a  whole.  Net  reve- 
nues increased,  the  stronger  roads  of  higher  credit  absorbed  the 
smaller;  new  lines  were  projected  by  the  greater  roads;  small 
lines  were  articulated  into  large  and  connected  systems;  and  with 
the  development  on  the  part  of  the  carriers  of  the  advantages 
of  concord  came  an  evident  determination  not  only  to  make 
rates  stable  but  if  possible  to  bring  about  their  increase.  Ac- 
cordingly, for  several  years  past  the  chief  body  of  protest  eoming 
from  shippers  to  this  Commission  has  been  against  increases  in 
rates,  and  the  Commission  being  unable  to  stay  these  increases, 
the  shippers  sought  from  Congress  the  enactment  of  a  law  by 
which  the  power  would  be  given  to  this  Commission,  when  public 
reasons  made  advisable  such  a  course,  to  lay  a  restraining  hand 
upon  the  power  and  initiative  which  hitherto  had  rested  with 
the  carrier  without  limitation  or  constraint. 

Moreover,  the  Federal  courts  found  themselves  embarrassed 
by  the  appeals  made  to  their  equity  powers  against  such  increases. 
The  courts  differed  upon  the  fundamental  question  of  jurisdiction. 
In  the  cases  where  the  courts  assumed  jurisdiction  there  resulted 
the  greatest  discrimination  as  between  individual  shippers  and 
carriers,  for  as  to  some  the  increased  rate  was  in  effect,  while  as 
to  others  it  was  not  in  effect.  With  such  a  history  before  it 
Congress  deemed  it  advisable  to  lodge  with  this  Commission, 
which  alone  imder  the  Abilene  case,  204  U.  S.,  426,  has  power 
to  determine  the  reasonableness  of  a  rate,  the  power  to  restrain 
for  a  time  an  increased  rate  until  a  determination  can  be  had 
as  to  whether  this  rate  conforms  to  the  requirement  of  the 
statute  or  is  but  the  evidence  of  the  exercise  of  an  arbitrary 
power. 

The  National  Legislature  has  not  fixed,  as  in  England,  a  body 
of  maximum  rates.  It  has  not  been  declared  that  the  rates  of 
January  1,  1910,  are  to  be  regarded  as  either  above  or  below  the 
old  and  long  established  standard  of  reasonableness.  The  statute 
contains  no  intimation  that  we  are  to  gauge  an  increased  rate  which 
is  suspended  by  any  other  measure  than  that  by  which  we  would 
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gauge  any  existing  rate  that  might  be  complained  of.  The  power 
to  suspend  is  ancillary  to  the  general  power  of  investigation,  it 
being  the  mind  of  Congress  that  it  was  a  healthier  and  wiser  policy 
that  there  should  be  a  reasonable  exercise  of  such  power  of  sus- 
pension than  that  either  the  courts  should  continue  to  inadequately 
deal  by  injunctive  process  with  a  problem  the  ultimate  solution 
of  ^hich  did  not  rest  within  their  piu^ew,  or  that  the  shipping 
pubUc  should  be  subjected  to  continuing  instability  of  rates  and 
consequent  commercial  disturbance.  Moreover,  the  duty  having 
been  laid  upon  the  carriers  to  fix  reasonable  rates,  it  was  neither 
harsh  nor  oppressive  to  require  them  to  make  justification  when 
such  rates  were  to  be  increased. 

Regarded  from  this  point  of  view,  we  can  not  but  conclude  that 
Congress  did  not  intend  to  say  to  this  Conmiission:  The  rates 
obtaining  on  January  1, 1910,  are  maxima,  and  if  a  carrier  attempts 
to  increase  them  it  must  give  the  reason  for  the  increase,  showing 
what  new  burden  of  transportation  expenses  it  has  suffered  which 
justifies  such  increase.  The  question  before  the  Commission  is 
that  which  would  have  arisen  had  these  rates  gone  into  effect 
and  a  formal  complaint  been  made  against  them  as  unjust  and 
unreasonable.  We  may  establish  the  rates  proposed  as  reasonable, 
one  or  all  of  them,  or  reduce  the  proposed  rates.  We  may  con- 
tinue in  effect  the  present  lower  rates,  or  we  may  reduce  the 
existing  rates.  For  "the  Commission  may  make  such  order  in 
reference  to  such  rate  ...  as  would  be  proper  in  a  proceeding 
initiated  after  the  rate  had  become  effective."  The  purpose  of 
Congress  was  to  give  this  Commission  the  same  plenary  power  over 
increased  rates  that  since  the  enactment  of  the  Hepburn  Act  it 
has  enjoyed  over  other  rates. 

Burden  op  Proof. 

Stress  is.  further  laid  upon  the  use  of  the  words  "the  burden  of 
proof  shall  be  upon  the  common  carrier,"  and  we  are  urged  to  a 
strict  interpretation  of  this  language  along  lines  of  judicial  reason- 
ing in  civil  and  criminal  cases.  This  language  has  a  common- 
sense  meaning  which  does  not  need  elucidation  by  citation  of 
authority. 

It  must  be  borne  in  mind  that  this  Commission  is  not  a  court 
of  law;  its  function  is  to  apply  the  mandatory  and  restrictive 
provisions  of  the  act  to  regulate  commerce  to  stated  conditions 
of  fact.    We  must  regard  the  problems  presented  to  us  from  as 
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many  standpoints  as  there  are  public  interests  involved.  The 
making  of  a  rate  is  in  ultimate  analysis  the  exercise  of  a  taxing 
power  on  conmierce.  73  Fed.,  409.  The  reasonableness  of  a 
rate  is  to  be  determined  by  no  mere  mathematical  calculation, 
though  figures  of  cost  and  revenue  must  play  a  not  inconsiderable 
part  in  arriving  at  a  final  judgment.  Wise  men  may  differ  as  to 
what  a  ''just  and  reasonable  rate"  is  under  given  conditions. 
The  courts  recognise  that  there  is  abundant  play  for  what  the  pres- 
ent Chief  Justice  so  admirably  described  as  "the  flexible  limit  of 
judgment  which  belongs  to  the  power  to  make  rates."  206  U.  S., 
26.  The  unrestricted  power  to  make  rates,  however,  should  not 
rest  in  the  hands  of  those  whose  tendency  must  be,  by  reason  of 
human  nature,  to  exact  to  the  limit  the  highest  return  that  can 
be  procured.  Reasons  of  public  policy  demand  that  there  shall 
be  a  check  placed  upon  a  power  which  may  be  perverted  and  thus 
brought  to  restrict  and  embarrass  commerce  rather  than  increase 
and  develop  it.  flvery  rate  question,  therefore,  .is  a  public  ques- 
tion—  this  is  the  underlying  principle  of  the  act  to  regulate 
commerce  and  of  all  similar  legislation  controlling  public  utilities. 
An  examination  into  the  specific  provisions  of  the  act,  especially 
into  those  of  section  13,  will  make  clear  to  the  candid  mind  that 
a  complaint  before  this  Commission  was  not  intended  to  be 
regarded  in  the  oame  strict  and  hard  light  as  a  complaint  in  an 
action  of  law,  but  was  to  be  regarded  as  an  appeal  to  the  Govern- 
ment against  oppressive,  imjust,  and  illegal  action.  A  shipper 
may  not  dismiss  his  complaint  without  consent.  The  fact  that 
he  has  no  interest  in  the  traffic  concerned  in  his  complaint  does 
not  "put  him  out  of  court."  These  and  similar  provisions  indi- 
cate that  the  purpose  of  Congress  in  enacting  the  act  to  regulate 
commerce  was  to  establish  a  body  whose  function  it  should  be  to 
protect  the  public  interest  and  not  merely  regard  the  technical 
rights  of  an  individual  shipper,  and  in  this  view  of  the  law  the  act 
has  been  administered  by  the  Commission.  In  accepting  this 
theory,  therefore,  it  is  not  within  belief  that  Congress  intended 
by  the  language  now  under  consideration  to  convert  this  Com- 
mission into  a  tribunal  which  should  merely  determine  as  between 
two  sides  the  preponderance  of  evidence  and  base  its  decisions 
upon  technical  and  somewhat  archaic  rules  of  evidence. 

By  this,  however,  we  are  not  to  be  understood  as  meaning 
that  the  language  of  the  act  is  without  significance,  or  has  no 
binding  authority  upon  us,  or  that  it  casts  no  burden  upon  the 
carriers.    The  assumption  of  the  law  is  that  the  railroad  which 
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increases  its  rates  takes  such  action  knowing  that  the  law  casts 
upon  it  —  if  challenge  is  made  either  by  this  Conunission.  or 
otherwise  —  the  burden  of  justifying  its  action.  Theirs,  in  the 
language  of  the  learned  Dean  Wigmore,  is  ''the  risk  of  nonper- 
suasion."  Wigmore  on  Evidence^  sec.  2485.  The  railroad  must 
assume  to  prove  to  this  Commission  that  the  new  and  the  in- 
creased rates  are  within  the  words  of  description  and  Umitation 
used  in  the  act;  that  is,  that  they  are  just  and  reasonable.  And 
to  say  that  they  must  prove  this  is  to  say  that  they  must  satisfy 
our  minds  of  this  fact.  .  .  .  ^ 


NEW  YORK  STATE  SHIPPERS'  PROTECTIVE  ASSOCIA- 
TION V.  NEW  YORK  CENTRAL  &  HUDSON  RIVER 
RAILROAD  COMPANY  ET  AL. 

30  I.  C.  C.  437  (1914). 

MiUon  E.  Gibba  for  complainant. 

Ernest  S.  BaJiard  for  New  York  Central  &  Hudson  River  Rail- 
road Company. 

Henry  Wolf  BikU  for  Pennsylvania  Railroad  Company. 

Theo,  H,  Burgess  for  Erie  Railroad  Company. 

John  L.  Seager  for  Delaware,  Lackawanna  &  Western  Railroad 
Company. 

Stewart  C.  Pratt  for  Lehigh  Valley  Railroad  Company. 

Report  of  the  Commission. 

McChord,  Commissioner: 

This  case  brings  in  issue  the  lawfulness  of  the  r^ulations  and 
practices  of  railroads  in  western  New  York  with  respect  to  car 
fittings  used  in  connection  with  shipments  in  bulk  of  grain,  po- 
tatoes, and  other  produce.  Complainant  is  an  incorporated 
association  having  a  membership  of  about  65  firms  and  individual 

^  The  carrier's  burden  in  justifying  an  moreased  rate  is  not  sustained  by  the 
fact  that  no  traffic  moves  under  the  old  joint  rate,  Advances  in  Rates  on  Cot- 
tonseed, 26 1.  C.  C.  211,  nor  that  the  increase  is  due  to  a  disagreement  of  con- 
necting carriers  as  to  divisions,  Switching  at  Arcade,  30 1.  C.  C.  501,  nor  that 
the  increase  was  intended  to  remove  existing  rate  maladjustments  if  there  are 
resulting  new  inequalities.  Lumber  to  Nashville  (Tenn.),  31 1.  C.  C.186. — Ed. 
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shippers  and  has  its  main  office  in  Rochester,  N.  Y.  Its  members 
ship  grain,  potatoes,  cabbage,  apples,  onions,  carrots,  and  other 
produce,  from  various  points  of  origin  in  the  western  part  of  the 
state  of  New  York,  to  Boston,  New  York  City,  Philadelphia, 
Baltimore,  Pittsburgh,  and  points  taking  the  same  rates. 

In  substance  it  is  asserted  that  it  is  the  carrier's  duty  to  supply 
cars  at  all  seasons  of  the  year  fully  equipi>ed  for  the  safe  trans- 
portation of  grain,  potatoes,  and  other  produce  in  bulk  without 
further  fitting;  or,  that  if  a  car  be  tendered  the  shipper  which 
can  not  safely  be  used  for  such  commodities,  in  view  of  their 
nature  or  of  the  condition  of  the  weather,  it  is  the  carrier's  duty 
to  furnish,  or  to  pay  for,  all  materials  and  labor  necessary  to 
render  the  car  reasonably  safe.  The  particular  matters  to  which 
complainant  directs  attention  are  the  rules  and  practices  of  the 
defendants  with  respect  to  grain  doors,  bulkheads,  and  car  linings, 

For  loading  certain  commodities  in  bulk,  grain  doors  and  bulk- 
heads are  used  at  all  times  of  the  year,  the  former  to  retain  the 
load  in  the  car  and  to  prevent  leakage  therefrom,  and  the  latter 
to  divide  the  car  into  two  bins,  one  at  either  end,  and  a  free  space 
from  door  to  door  between  the  bins.  Car  linings  serve  other 
purposes,  which  will  be  pointed  out  later. 

The  rules  and  practices  of  these  defendants  concerning  grain 
doors  are  not  identical  in  all  details,  but  the  rules  of  one  carrier 
do  not  differ  in  any  material  respect  from  those  of  another,  nor 
from  the  rules  generally  in  force  throughout  the  country.  The 
carriers  supply  grain  doors,  or  reimburse  the  shipper  for  their 
actual  cost,  not  exceeding  S2  per  car,  when  furnished  by  him. 
Inside  or  extra  doors  have  been  furnished  to  shippers  of  grain 
for  about  35  years;  their  cost  is  practically  the  same  in  all  cases; 
there  were  special  reasons  which  induced  the  railroads  to  furnish 
them;  and  the  presumption  is  that  rates  are  maintained  with 
respect  thereto.  National  Lumber  Dealers  Asso.  y.  A,  C,  L.  R, 
R,  Co.f  14  I.  C.  C,  154,  163.  Although  it  is  contended  here  that 
$2  per  car  is  not  fully  compensatory  to  the  shipper  when  doors 
are  furnished  by  him,  we  see  no  reason  on  this  record  to  require 
a  change  in  the  rules  or  practices  of  the  defendants,  or  to  uproot  a 
general  practice  of  long  standing  that  is  not  inequitable.  There 
is  no  imdue  burden  borne  by  these  New  York  shippers  of  grain, 
and  no  reason  has  been  shown  why  they  should  receive  advan- 
tages not  extended  to  grain  shippers  in  other  sections  of  the 
country. 

Bulkheads  are  temporary  barriers  of  boards  and  extend  across 
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the  interior  of  the  car  on  either  side  of  the  door  openings.  They 
convert  the  car  into  bins,  one  at  either  end,  with  a  free  space 
between  the  bins  from  door  to  door.  The  height  to  which  they 
are  built  varies,  and  the  complainant  contends  that  the  shipper 
is  seldom,  if  ever,  reimbursed  for  the  expense  of  constructing 
them.  Defendants'  tariffs  with  respect  to  bulkheads  differ  in 
minor  details,  but  they  all  agree  in  making  $2  the  TnAYiTniiTn 
allowance.  Apparently  providing  bulkheads,  or  making  an 
allowance  therefor  when  furnished  by  the  shipper,  is  a  practice 
that  is  comparatively  recent  and  was  entered  into  by  these  de- 
fendants for  intrastate  shipments  in  obedience  to  state  authority; 
afterwards  it  spread  to  interstate  shipments.  This  practice  is 
not  so  widely  extended  throughout  the  country  as  is  that  of 
supplying  inside  doors  for  grain  shipments;  and  to  the  extent 
the  practice  is  not  general.  New  York  shippers  are  preferred  and 
have  an  advantage  over  other  shippers  of  produce  in  bulk.  Noth- 
ing in  the  present  record  is  persuasive  that  the  rules  and  practices 
of  defendants  in  regard  to  bulkheads  are  unreasonable  or  subject 
these  shippers  to  undue  disadvantage. 

For  the  protection  in  winter  of  perishable  bulk  produce,  ship- 
pers in  western  New  York  furnish  all  cars  with  linings  and  heat 
the  air  in  the  cars  prior  to  forwarding. 

Potatoes  move  largely  in  winter  and  the  facts  connected  with 
their  loading,  protection  from  frost,  and  transportation  were 
presented  by  the  parties  as  typical  of  those  pertaining  to  perish- 
able produce  generally.  Frost  protection  that  is  suf&cient  for 
potatoes  in  bulk  is  ample  for  bulk  shipments  of  apples,  onions, 
and  carrots,  and  is  more  than  is  needed  for  cabbage.  These 
commodities  move  safely  in  bulk  in  ordinary  box,  or  even  stock 
cars,  without  special  weather  protection,  except  during  the  colder 
months  of  the  year,  from  November  to  April.  During  the  winter 
the  defendants  furnish  refrigerator  or  produce  cars  for  such  ship- 
ments, as  the  best  types  of  equipment  owned  by  them,  and  oc- 
casionally a  box  car  is  lined  by  the  shipper  and  used  by  him 
during  the  season.  At  all  times,  and  whatever  type  of  equip- 
ment be  used,  the  shipper  fits  the  car  for  loading  in  bulk  by  con- 
structing bulkheads.  This  facilitates  loading  and  unloading  and 
provides  in  winter  a  free  space  for  the  stove  between  the  doors. 
The  stove  does  not  remain  in  refrigerator  or  produce  cars  during 
transportation;  it  is  removed  as  soon  as  the  air  in  the  car  has 
been  thoroughly  heated;  the  car  is  sealed  and  sent  on  its  way 
without  special  attendance     When  box  cars  are  used,  which 
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seldom  happens  in  western  New  York,  the  stove  remains  in  the 
ear  and  an  attendant  is  necessary. 

The  rates  on  these  commodities  are  not  in  issue;  they  are  the 
same  throughout  the  year  and  apply  to  shipments  in  bulk  or  in 
packages.  No  extra  charge  is  made  by  these  defendants  for  the 
use  of  produce  or  refrigei^tor  cars  in  winter,  and  allowances  for 
the  weights  of  linings  are  made.  The  allowance  made  by  the 
official  classification  is  1,000  poimds  per  car.  By  exceptions  to 
this  rule,  some  of  the  defendants  increase  the  weight  allowed  for 
linings;  however,  these  increases  are  not  material,  as  the  testi- 
mony indicates  that  the  linings  used  by  these  shippers  in  produce 
and  refrigerator  cars  average  about  1,000  pounds,  and  box  cars, 
which  would  require  heavier  linings,  are  seldom  or  never  used. 

The  methods  of  providing  extra  frost  protection  in  produce 
and  refrigerator  cars  used  by  these  shippers  differ,  but  the  g^ieral 
practice  is  to  build  a  temporary  floor  at  each  end  of  the  car,  raised 
enough  above  the  permanent  floor  to  provide  a  space  for  the  cir- 
culation of  air.  These  temporary  floors  extend  only  to  the  bulk- 
heads and  are  covered  with  insulating  paper,  which  is  continued 
up  the  sides  of  the  car  to  the  height  of  the  load.  The  ice  boxes 
and  ventilators  at  the  end  of  the  car  are  boarded  over.  A  refriger- 
ator or  produce  car  so  lined  and  heated  will  protect  the  shipment 
from  frost  for  four  or  five  days,  even  in  zero  weather. 

The  cost  of  lining  refrigerator  and  produce  cars  in  the  manner 
described  varies  from  $11  to  $15  per  car,  and  we  may  assume  that 
a  fair  average  of  these  expenses  would  be  about  $13.  Complain- 
ant claims  that  the  carriers  should  furnish  cars  so  fitted  for  the 
transportation  in  bulk  of  the  commodities  named  that  no  addi- 
tional fittings  would  be  required  and  no  linings  needed  for  protec- 
tion from  frost.  Defendants  claim,  on  the  other  hand,  that 
their  rates  are  the  same  throughout  the  year,  and  apply  on  these 
articles  in  packages  or  in  bulk;  that  if  the  shippers  would  use 
packages,  no  bulkheads  or  linings  would  be  necessary;  and  that 
having  furnished  the  most  suitable  equipment  owned  by  them, 
any  additional  fittings  needed  to  adapt  the  cars  for  special  service 
should  be  at  the  expense  of  the  shipper. 

Western  New  York  shippers,  at  points  of  destination,  compete 
with  shippers  of  potatoes  from  Maine,  Michigan,  Wisconsin,  and 
Minnesota.  Shipments  from  Maine  move  in  Eastman  heater 
cars  and  pay  charges  for  heater  service,  in  addition  to  the  rates 
for  transportation,  that  amount  to  $14.40  per  car  for  400  miles 
and  $25.20  per  car  for  700  miles.    Boston  Potato  Receivers^  Aaso. 
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V.  B.  &  A,  R,  R.  Co.,  25  I.  C.  C,  159.  In  winter,  shippers  of 
potatoes  from  points  in  Minnesota  and  Wisconsin  to  Chicago  and 
other  x>oints  may  elect  between  a  protected  service,  in  special 
equipment  at  the  risk  of  the  carrier  for  weather  damages,  or  at  a 
lower  rate  and  at  their  own  risk  may  furnish  their  own  protection. 
ProtecHan  of  Potato  Shipments  in  Winter,  26  I.  C.  C,  681,  and 
29  I.  C.  C,  504.  The  record  before  us  sets  forth  a  shipment  of 
potatoes  in  bulk  from  Batavia,  N.  Y.,  to  Rockaway,  N.  J.,  which 
moved  in  December,  1913.  The  shipment  weighed  between 
30,000  and  31,000  pounds,  the  rate  was  15  cents  per  100  pounds, 
the  total  charges  slightly  over  $45,  and  it  moved  in  an  unlined 
refrigerator  car,  presumably  without  damage.  The  distance 
from  Batavia  to  Rockaway  is  about  370  miles  and  the  rate  charged 
yielded  a  revenue  slightly  over  8  mills  per  ton  per  mile.  If  the 
car  had  been  lined  the  cost  of  this  protection  to  the  shipment 
would  have  been  about  $12.25,  and  it  is  complainant's  contention 
that  such  expense  should  be  placed  upon  the  carrier.  It  would 
seem,  however,  that  shippers  from  western  New  York  are  not 
subjected  to  greater  total  expense  for  moving  potatoes  in  winter 
than  is  borne  by  shippers  from  Maine  and  they  are  at  least  upon 
an  equal  footing  with  shippers  from  Minnesota  and  Wisconsin. 

In  what  is  known  as  the  Precooling  case  the  Supreme  Court  has 
recently  passed  upon  the  subject  of  car  fittings.  A.,  T.  &  S.  F, 
Ry,  Co,  V.  United  States,  232  U.  S.,  199.    The  court  said: 

''As  a  general  rule,  the  carrier  loads  all  freight  tendered  in 
less-than-<;arload  lots  while  the  consignor  loads  in  all  cases  where, 
for  his  convenience,  the  car  is  placed  at  his  warehouse  or  on  public 
team  tracks.  .  .  . 

''But  loading  may  involve  more  than  the  mere  placing  of  the 
freight  on  the  car,  since  the  character  of  the  shipment  may  be 
such  as  to  require  the  furnishing  and  placing  of  stakes,  racks, 
blocks,  and  binders  needed' to  make  the  transportation  safe;  or, 
the  freight  may  be  such  as  to  require  special  covering,  packing, 
icing,  or  heating,  in  order  to  preserve  the  merchandise  in  condition 
fit  for  use  at  the  end  of  the  journey.  Who  is  to  furnish  these 
needed  facilities  may  be  quite  as  uncertain  as  who  is  to  place  the 
freight  on  the  car,  and  can  only  be  determined  by  considering  the 
character  of  the  shipment,  the  place  where  the  loading  begins,  and 
who  can  most  economically  perform  the  service  required. 

"Neither  party  has  a  right  to  insist  upon  a  wasteful  or  expen- 
sive service  for  which  the  consumer  must  ultimately  pay.  The 
interest  of  the  public  is  to  be  considered  as  well  as  that  of  shippers 
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and  carriers  —  their  rights  in  turn  having  been  adjusted  by  a 
reduction  in  the  rate  if  the  loading  is  done  in  whole  or  in  part  by 
the  shipper,  and  by  an  increase  in  the  rate  where  the  loading  is 
done  in  whole  or  in  part  by  the  carrier.  But,  by  whomsoever 
done,  the  loading  must  be  such  as  to  fit  the  freight  for  shipment." 

In  the  last  analysis  sound  economics  and  valid  law  coincide. 
Neither  the  shipper  nor  the  carrier  can  insist  upon  a  wasteful  or 
expensive  service  for  which  the  consumer  must  ultimately  pay.  At 
present  these  shippers  are  provided  in  wintertime,  without  extra 
chai^,  with  produce  or  refrigerator  cars,  and  the  rates  are  the 
same  throughout  the  year.  They  admit  that  if  the  carrier  fur- 
nished heater  cars  they  would  have  to  bear  the  additional  expense 
for  the  extra  service,  but  this  record  does  not  show  how  much 
that  would  be,  as  these  defendants  have  no  heater  cars.  How- 
ever, if  we  compare  the  charges  for  heater  service  approved  in 
Boston  Potato  Recewers'  Asso,  case,  supra,  with  the  cost  of  lining 
the  cars,  as  shown  here,  it  appears  that  the  ultimate  expense  to 
the  public  is  somewhat  less  from  western  New  York  shipping 
points  than  from  points  in  Maine.  This  comparison  is  not  vitia- 
ated  by  the  fact  that  the  New  York  shipper  thoroughly  heats  the 
car  before  sealii^  it,  as  described  above,  for  the  cost  of  this  heatr 
ing  can  not  be  very  great,  and  must  be  less  than  the  expense  of 
continuous  heatii^  and  personal  attendance  that  shippers  from 
other  sections  bear. 

Many  cases  involving  the  question  whether  the  carrier  or  the 
shipper  should  bear  the  expense  of  car  fittings  have  been  submitted 
to  us.  The  summary  of  our  conclusions  given  in  Souihtoestem 
Missouri  Millers'  Club  v.  SL  L.  &  S.  F.  R.  R.  Co.,  26  I.  C.  C, 
245,  251,  was  as  follows: 

''Generally,  when  it  is  necessary  to  secure  upon  the  car  freight 
which  the  shipper  loads,  it  is  the  duty  of  the  shipper  to  provide 
the  necessary  material  and  to  do  the  work.  This  applies  to 
machinery  and  other  articles  which  must  be  fastened  to  the  floor 
of  the  car  or  in  some  other  way  secured  in  the  car  to  prevent 
lurching  from  side  to  side.  Where  special  preparation  is  required 
to  fit  the  car  for  the  shipment  of  a  particular  commodity,  the  task 
of  a  special  preparation  ordinarily  devolves  upon  the  shipper, 
and  the  reason  for  this  is  that  the  shipper  can,  as  a  rule,  in  case  of 
carload  freight  where  the  loading  is  done  by  him  and  where  the 
car  is  put  into  his  possession  for  that  purpose,  perform  this  work 
most  economically  and  to  better  advantage  than  the  carrier." 

It  is  not  necessary  to  pursue  this  subject  further  or  to  take  up 
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in  detail  the  various  minor  contentions  of  the  parties  to  this  case. 
It  appears  that  improved  cars  are  coming  into  use  provided  with 
grooves  on  either  side  of  the  doorway  in  which  boards  may  be 
placed  to  form  bulkheads,  and  that  some  of  the  defendants  now 
furnish  refrigerator  cars  equipi>ed  with  racks  or  false  sectional 
floorings,  which  supply  nearly  all  the  winter  requirements  of  these 
shippers.  At  the  present  time  shippers  frequently  nail  their  bulk- 
heads and  false  floorings  to  the  car,  even  though  the  tariffs  forbid 
them  so  to  use  refrigerator  and  produce  cars.  Every  nail  that  is 
driven  into  these  cars  punctures  the  insulating  materials,  upon 
the  integrity  of  which  their  usefulness  depends.  It  would  seem 
that  the  shippers  and  carriers  should  cooperate  in  the  use  and 
maintenance  of  such  equipment,  the  carriers  by  providing  dead 
pieces  into  which  nails  may  be  driven  without  injuring  the  car 
and  the  shippers  by  placing  nails  only  wher6  they  can  be  used 
without  injury  to  the  insulation. 
The  complaint  should  be  dismissed,  and  it  wiU  be  so  ordered. 
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Report  of  the  Commission. 

Daniels,  Commissumer: 

Complainant  is  a  voluntary  business  association  of  'Kaufman, 
Tex.,  composed  of  merchants  and  dealers  engaged  in  various 
lines  of  business  at  that  place.  The  rates  complained  of  are  those 
applied  to  shipments  of  grain  and  grain  products  from  the  states 
of  Kansas  and  Oklahoma  to  Kaufman,  it  being  alleged  that  such 
rates  are  unjust,  unreasonable,  and  unduly  discriminatory,  in  viola- 
tion of  sections  1  and  3  of  the  act  to  regulate  commerce.  The 
method  of  making  rates  on  the  commodities  named  from  the 
wheat-producing  sections  of  Oklahoma  and  the  states  north  thereof 
by  dividing  the  state  of  Texas  into  groups  was  described  by  this 
Commission  in  Mitchell  v.  A.,  T.  &  S.  F.  Ry.  Co.,  12  I.  C.  C,  324, 
and  Farmers,  Merchants  &  Shippers  Clvb  of  Kansas  v.  A,,  T.  & 
S.  F.  Ry.  Co,,  12  \.  C.  C,  351,  364,  365,  and  366,  and  it  is  not 
necessary  to  repeat  here  this  general  description.  It  is  the  ap- 
plication of  this  system  of  group  rates  to  the  particular  facts  and 
conditions  existing  on  this  record  with  which  we  are  here  concerned. 

Kaufman,  with  a  population  of  3,000,  is  the  county  seat  of 
Kaufman  coxmty,  Tex.  Terrell,  with  a  population  between 
7,000  and  8,000,  is  situated  in  the  same  county,  10  miles  north. 
Dallas  is  situated  26  miles  west  and  slightly  north  of  Kaufman. 
From  Oklahoma  points  Dallas  is  in  group  A  and  from  points 
north  of  Oklahoma,  Dallas  and  Terrell  are  located  in  group  1 
of  the  Texas  grain  and  grain  products  groups.  Kaufman  is  in 
group  2  for  grain  rates  and  in  group  3  for  rates  on  flour  and  other 
grain  products.  Using  the  distance  from  the  producing  points 
from  which  grain  and  grain  products  mostly  move  to  Kaufman 
and  Terrell,  it  is  found  that  the  average  distance  to  Kaufman 
exceeds  the  average  distance  to  Terrell  by  less  than  6  miles.  On 
flour  and  other  grains  product  Terrell  has  rates  lower  by  5  cents 
and  on  wheat,  com,  and  oats  lower  by  2^  cents  than  the  rates  on 
the  same  commodities  to  Kaufman.  Dallas  has  the  same  rates 
as  Terrell,  except  from  points  in  Oklahoma,  from  which  the 
Dallas  rates  on  flour,  com,  and  oats  are  3^  cents  aild  on  wheat 
3  cents  less  than  the  rates  to  Terrell.  Taking  the  rates  and  dis- 
tances from  representative  points  in  Kansas,  the  distance  to  Ter- 
rell exceeds  the  distance  to  Kaufman  by  approximately  1  per 
cent,  while  Kaufman's  rates  on  grain  products  exceed  those  of 
Terrell  by  14  per  cent  a^d  on  wheat  the  percentage  of  the  excess 
against  Kaufman  is  7}.    Another  comparison  made  by  a  witness 
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for  complainant  was  the  proportional  rates  to  Shreveport  com- 
pared with  such  rates  to  Kaufman.  From  Kansas  City  to  Shreve- 
port, according  to  the  testimony,  the  rates  are,  on  wheat  and 
flour  24  cents,  com  21  cents,  the  distance  being  633  miles.  From 
Kansas  City  to  Kaufman,  the  rate  on  wheat  is  28^  cents,  flour 
33^  cents,  and  com  25  cents,  the  distance  being  545  miles.  The 
rates  in  cents  per  100  pounds  as  shown  by  tariffs  on  file  with  the 
Commission  from  Kansas  City  proper  are: 


To 


Kaufman  . 
Shreveport 


Flour. 

Com  and 
oats. 

m 

29 

30 
25 

Wheat. 


33 
29 


Rates  on  bacon,  lard,  packing-house  products,  agricultural 
implements,  furniture,  and  other  classes  and  commodities  are 
the  same  to  Kaufman  from  Kansas  City  as  they  are  to  Terrell. 
Athens  and  Jacksonville,  south  and  east  of  Elaufman  on  the  line 
of  the  Texas  &  New  Orleans  Railroad  and  from  40  to  75  miles 
farther  from  the  grain  fields,  are  in  grain  products  group  No.  2 
and  therefore  enjoy  rates  on  such  products  2}  cents  per  100 
pounds  less  than  Kaufman,  though  the  movement  is  on  the  same 
line  through  Kaufman.  While  this  violation  of  the  fourth  section 
of  the  act  is  protected  by  an  application  under  that  section  and 
is  not  alleged  in  the  complaint,  the  fact  that  these  lower  rates 
for  a  longer^  haul  are  maintained  may  properly  be  considered. 
With  Kaufman  put  in  a  lower  group  than  the  longer  distance 
points  there  vnU  be  avoided  this  violation  of  the  fourth  section. 
Wills  Point  east  and  Forney  west  of  Terrell,  small  towns  on  the 
Texas  &  Pacific  Railway  in  competition  with  Kaufman,  enjoy 
group-1  rates  on  both  grain  and  grain  products. 

The  right  existing  at  DaUas  and  Terrell  to  reship  at  the  balance 
of  the  through  rate  emphasizes  the  rate  advantages  that  these 
markets  have  over  Kaufman. 

Kaufman  is  served  by  two  railroads,  the  Texas  &  New  Orleans 
Railroad  Company  and  the  Texas  Midland  Railroad.  Terrell 
likewise  has  two  railroads,  the  Texas  &  Pacific  Railway  Company 
and  the  Texas  Midland  Railroad,  the  latter  of  which  expresses 
of  record  a  willingness  that  the  relation  of  rates  asked  by  Kauf- 
man should  be  granted. 

Of  the  shipments  shown  by  the  record  to  have  been  made  to 
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Kaufman  during  twelve  months,  there  were  188  carloads  of  flour 
and  other  grain  products  and  77  carloads  of  com.  Apparently 
there  were  no  shipments  of  wheat. 

Merchants  and  business  men  at  Kaufman,  testifying  at  the 
hearing,  said  that  farmers  living  in  Kaufman  county  nearer  to 
Kaufman  than  to  Terrell  would  buy  at  Terrell  because  they 
could  get  lower  prices  on  grain  and  grain  products,  especially 
flour,  and  having  gone  to  Terrell  to  make  such  purchases,  they 
would  buy  any  other  commodities  needed. 

The  defendants  do  not  contend  that  the  rates  to  Dallas  and 
Terrell  and  the  other  points  with  which  comparisons  were  made 
are  imreasonably  low,  but  they  seek  to  justify  the  relation  of 
rates  complained  of  by  saying  that  the  group  system  has  long 
existed,  and  that  to  grant  relief  to  Kaufman  would  disarrange 
the  present  boundaries  between  the  different  groups  and  create 
boundaries  ''for  which  no  logical  justification  could  be  offered." 
The  reason  advanced  for  placing  Terrell  and  Kaufman  in  different 
groups  was  that  formerly,  when  group  boundaries  were  being 
fixed,  rates,  on  these  commodities  into  Texas  were  made  on  the 
low  proportional  rate  to  Texarkana  added  to  the  state  local 
rate  into  Texas;  that  under  the  Texas  scale  there  being  a  two- 
line  haul  from  Texarkana  to  Elaufman  and  a  one-line  haul  to 
Terrell,  the  rate  to  Kaufman  was  made  higher.  Whether  or  not 
this  explanation  describes  the  origin  of  these  rates,  the  present 
basis  is  tlie  grouping  system,  and  this  basis  is  what  we  here  have 
to  consider. 

Moreover,  whatever  influenced  the  carriers  originally  in  making 
the  particular  boundaries  of  the  different  groups,  the  fact  now  is 
that  the  rates  on  grain  and  grain  products  are  not  determined 
by  shipments  through  Texarkana,  and  the  defendants  here  admit 
that  group  2  should  be  enlarged  and  given  rates  somewhat  higher 
than  present  group-2  rates  and  somewhat  lower  than  group-3 
rates.  The  defendants,  therefore,  while  defending  the  group 
system  as  a  system,  admit  that  there  exists  a  warrant  for  im- 
proving it.  To  put  Kaufman  in  different  groups  for  grain  and 
grain  products  is  illogical  and  artificial;  and  the  delimited  area 
and  whoUy  anomalous  geographical  isolation  of  group  2  indicates 
that  it  is  an  arrangement  that  has  survived  whatever  real  use- 
fulness it  may  once  have  had. 

In  Farmers y  Merchants  &  Shippers  Clvb  y.  A,,  T.  <k  S.  F.  Ry. 
Co.j  supra^  without  objection  from  the  defendants,  Lancaster,  a 
small  town  10  miles  south  of  Dallas,  was  transferred  from  group 
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2  to  group  1.  In  Mitchell  v.  A.y  T.  &  S.  F.  Ry.  Co.,  supra,  we  re- 
ferred to  the  fact  that  we  had  in  the  Fanners,  etc,,  Club  case, 
supra,  upon  the  request  of  both  complainants  and  defendants, 
decided  not  to  disturb  this  group  system  of  rate  making,  and 
said: 

"It  is  evident  that  every  system  of  group  rates  must  occasion 
more  or  less  discrimination.  The  rate  to  the  nearer  edge  of  the 
group  as  compared  ¥nth  the  more  distant  edge  is  of  necessity 
discriminatory.  This  discrimination  grows  relatively  more  in 
proportion  as  the  distance  from  the  group  decreases,  and  plainly 
there  must  come  a  point  when  the  point  of  origin  is  so  near  the 
group  that  the  discrimination  will  become  undue." 

This  principle  has  been  stated  and  referred  to  in  other  cases, 
among  which  see  Alpha  Portland  Cement  Co.  v.  B.  &  0.  R.  R.  Co., 
22  I.  C.  C,  446  and  449;  Hammer schmidt  &  Franzen  Co.  v.  C. 
&  N.  W.  Ry.  Co.,  30  I.  C.  G.,  71,  81. 

That  tangible  injury  results  to  the  merchants,  business  men 
and  consiuners  of  Kaufman  represented  by  the  complainant  here, 
can  not  be  denied.  There  is  no  natiu*al  boundary  line  between 
Kaufman  and  Terrell  which  would  justify  placing  these  towns 
in  different  rate-making  groups. 

It  is  argued  that  to  grant  relief  here  may  make  it  necessary  to 
further  enlarge  the  boundaries  of  group  1  so  as  to  include  other 
towns  such  as  Waxahachie  and  Ennis.  It  appears  that  there  is 
a  natural  boundary  line,  a  river,  between  Kaufman  and  these 
towns,  and  that  there  is  not  now  any  competition  between  them, 
but  the  relation  between  these  towns  and  Kaufman  is  not  now 
before  us.  There  are  here  no  sufficient  facts  to  authorize  a 
determination  of  the  general  questions  that  may  be  involved  in 
the  Texas  grain  and  grain  products  rate-making  groups,  or  to 
decide  whether  or  not  the  groups  should  be  broken  up  and  rates 
made  having  some  reasonable  relation  to  the  total  distance  in- 
volved. This  is  a  question  not  presented  at  this  time,  and  it  is 
unnecessary  on  this  record  for  us  either  to  approve  or  to  disap- 
prove of  this  special  sustem  of  basing  rates  on  groups.  It  is  not 
necessary,  nor  is  the  record  sufficiently  full,  for  us  to  express 
any  opinion  r^arding  any  method  for  a  general  change  in  the 
system. 

There  is  here  shown  a  rate  situation  where  the  point  of  desti- 
nation "is  so  near  the  group  that  the  discrimination"  is  undue, 
and  this  is  the  specific  question  that  we  must  determine.  The 
argument  that  other  localities  may  now  or  hereafter  be  sub- 
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jected  to  the  same  discrimiiiation  as  that  here  shown  is  an  argu- 
ment of  inconvenience,  and  one  that  overiooks  the  prohibition 
of  the  law  against  all  "unreasonable  preference  or  advantage" 
and  the  mandate  of  the  law  that  "the  Commission  is  hereby 
authorized  an4  required  to  execute  and  enforce  the  provisioiis 
of  this  act." 

In  Corporaiian  Cammissum,  North  Carolina,  v.  N.  A  W.  Ry, 
Co,,  19  I.  C.  C,  303,  309,  the  argument  here  advanced  was  urged, 
and  we  said: 

"It  is  argued  by  the  defendants  that  rates  to  Carcdina  terri- 
tory from  the  points  in  question  are  made  on  the  rone  system, 
and  that  any  reduction  of  rates  to  Winston-Salem  and  Durham 
would  affect  and  disturb  rates  to  a  number  of  points  in  a  wide 
extent  of  territory.  Because  defendants  have  constructed  a 
system  of  rates  on  a  zone  or  blanket  system  is  not  reason  suffi- 
cient, in  our  judgment,  to  justify  the  collection  of  unreasonable 
charges  to  any  point.  " 

JnKansas  v.  A.,T.&  S.  F.  Ry.  Co.,  27 1.  C.  C,  673, 688,  we  said: 

"The  shippers  of  Kansas  in  general,  whether  jobbers,  retailers, 
or  direct  consumers,  are  entitled  to  rates  comparaiivdy  reasonable 
.  .  .  with  the  rates  of  their  competitors  to  the  extent  of  the 
similarity  in  transportation  conditions." 

In  the  Shreveport  case,  Houston  E.  &  W.  Texas  Ry.  Co.  v.  U.  S., 
decided  June  8,  1914,  but  not  yet  reported,  the  Supreme  Court 
of  the  United  States  as  illustrating  and  emphasising  the  sweep- 
ing prohibition  against  undue  discrimination  said:  "It  is  ap- 
parent from  the  legislative  history  of  the  act  that  the  evil  of 
discrimination  was  the  principal  thing  aimed  at,"  and  the  court 
then  quotes  from  the  report  of  the  Senate  Committee  on  Inter- 
state Commerce  the  following: 

"The  provisions  of  the  bill  are  based  upon  the  theory  that  the 
paramount  evil  chargeable  against  the  operation  of  the  transpor- 
tation system  of  the  United  States  as  now  conducted  is  unjust 
discrimination  between  persons,  places,  commodities,  or  partic- 
ular descriptions  of  traffic.  The  underlying  purpose  and  aim 
of  the  measure  is  the  prevention  of  these  discriminations.  [Senate 
Report  No.  46,  49th  Cong.,  1st  Sess.,  p.  219.]" 

A  just  equality  of  opportimity  for  shipper  and  locality  is  re- 
quired by  the  law.  That  discrimination  had  long  existed  without 
correction  did  not  justify  the  discrimination,  but  furnished  a  rea^ 
son  why  the  law  which  we  are  "required  to  execute  and  enforce" 
was  passed. 
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Upon  a  careful  consideration  of  the  record  we  determine  and 
find  that  the  rates  on  grain  and  grain  products  now  maintained 
to  Kaufman  are  unduly  prejudicial  and  unlawful  and  that  de- 
fendants should  be  required  to  establish  from  the  points  of  origin 
on  their  lines  in  the  states  of  Kansas  and  Oklahoma  to  Kaufman 
rates  on  the  commodities  therein  named  not  in  excess  of  those 
contemporaneously  applying  from  such  points  of  origin  to  Terrell, 
Tex.    An  order  conforming  to  these  conclusions  will  be  entered.^ 


BLANTON  W.  BURFORD  ET  AL.  v.  LOUISVILLE  A 
NASHVILLE  RAILROAD  COMPANY  ET  AL, 

31 1.  C.  C.  182  (1914). 

BlanUm  W.  Burford,  James  A.  Horn,  and  James  W.  Hamilton 
for  complainants  in  person. 

W.  A.  NorthcuU  for  Louisville  &  Nashville  Railroad  Company. 

Claude  Waller  for  Nashville,  Chattanooga  &  St.  Louis  Railway. 

Thomas  W.  White  and  S.  W.  Fordyce  for  Tennessee  Central 
Railroad  Company.- 

Repobt  of  the  Commission. 

By  the  Commission: 

The  three  complainants  in  this  case  are  proprietors,  respectively, 
of  hotels  located  at  or  near  the  following  points  in  Tennessee  on 
the  line  of  the  Tennessee  Central  Railroad  Company:  Bloom- 
ington,  about  84  miles  east  of  Nashville,  Tenn.;  Horn  Springs, 
about  27  miles  east  of  Nashville;  and  Hamilton  Springs,  about 
one-half  mile  from  Horn  Springs. 

By  complaint,  filed  May  20,  1912,  it  is  alleged  that  defendants 
Louisville  &  Nashville  Railroad  Company  and  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  unjustly  discriminate  against  the 
complainants  in  that  they  refuse  to  join  with  defendant  Ten- 
nessee Central  Railroad  Company  in  the  establishment  of  through 
routes  and  joint  interstate  passenger  fares  to  the  pomts  named, 

^  Compare  Stock  and  Sons  v.  Lake  Shore  &  Michigan  Southern  R.  R.  Co., 
31  I.  G.  C.  150,  as  illustrative  of  cases  in  which  differentiation  does  not  con- 
stitute unlawful  discrimination.  —  Ed. 
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although  they  are  parties  to  such  routes  and  fares  to  pomts  on 
the  Southern,  Illinois  Central,  and  other  railways  at  or  near  which 
similar  resorts  are  located. 

The  hotel  at  Horn  Springs  is  open  during  the  entire  year;  those 
at  the  other  points  only  during  the  summer  months.  The  resort 
near  Bloomington  is  capable  of  accommodating  about  125  guests 
at  one  time.  During  the  summer  of  1912  its  total  guests  numbered 
614.  The  capacity  of  the  Horn  Springs  hotel  is  about  160  guests, 
and  the  average  yearly  attendance  for  the  past  three  yeais  has 
been  from  2,500  to  3,000.  No  evidence  was  offered  as  to  the 
capacity  of  the  Hamilton  Springs  resort. 

The  Tennessee  Central  runs  southeast  from  Hopkinsville,  Ky., 
to  Nashville,  Tenn.,  thence  east  to  Harriman,  Tenn.  It  connects 
with  the  Illinois  Central  at  Hopkinsville,  with  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  at  Emory  Gap,  Tenn., 
and  with  the  Southern  Railway  at  Harriman.  Through  tickets 
are  sold  from  points  on  these  connecting  lines  to  the  points  here 
involved.  The  passenger  station  of  the  Tennessee  Central  and 
the  joint  passenger  station  of  the  other  defendants  at  Nashville 
are  about  seven-eighths  of  a  mile  apart. 

The  Nashville,  Chattanooga  &  St.  Louis  Railway  has  a  branch 
line  paralleling  the  Tennessee  Central  for  a  distance  of  31  miles, 
from  Nashville  to  Lebanon,  Tenn.,  which  latter  point  is  5  miles 
from  Horn  Springs  and  54  miles  from  Bloonlington,  and  also  a 
line  extending  from  Nashville  to  Chattanooga,  Tenn.,  which 
competes  with  the  Tennessee  Central  for  traffic  to  eastern  points. 

There  is  no  arrangement  for  through  routes  and  joint  passenger 
fares  between  points  on  the  Louisville  &  Nashville  or  Nashville, 
Chattanooga  &  St.  Louis  and  points  on  the  Tennessee  Central; 
consequently  it  is  necessary  for  passengers  traveling  to  com- 
plainants' resorts  to  purchase  tickets  and  check  their  baggage  to 
Nashville  and  there  to  purchase  other  tickets  and  recheck  their 
baggage  to  destination.  This,  complainants  contend,  results  in 
great  inconvenience  to  their  patrons  and  loss  of  business  to  them- 
selves. Complainants  are  desirous  of  the  establishment  to  their 
resorts  of  round-trip  excursion  fares  on  the  same  basis  as  is  in 
effect  to  resorts  in  this  section  on  other  lines. 

The  principal  defendants  admit  that  they  participate  in  through 
routes  and  joint  fares  from  points  on  their  lines  to  resorts  on  the 
lines  of  the  Southern,  Illinois  Central,  and  other  carriers,  but 
deny  that  their  refusal  to  make  the  arrangements  asked  with 
the  Tennessee  Central  amounts  to  undue  discrimination  against 
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complainants.  The  Tennessee  Central  is  desirous  of  the  establish- 
ment of  through-ticketing  arrangements  to  complainants'  resorts 
and  in  the  past  has  made  efforts  to  that  end. 

It  is  contended  that  traffic  conditions  with  respect  to  the 
Southern  and  Illinois  Central  railroads  are  different  from  those 
on  the  Tennessee  Central,  for  the  reason  that  the  former  two 
lines  have  many  hundred  miles  of  track  reaching  in  various 
directions  and  touching  many  large  conomercial  centers,  while 
the  principal  defendants  have  a  large  number  of  important  tourist 
resorts  on  their  own  lines  to  which  they  desire  through  arrange- 
ments from  points  on  the  Southern  and  Illinois  Central,  and  in 
order  to  secure  and  maintain  such  arrangements  it  is  necessary 
for  them  to  join  in  similar  arrangements  from  points  on  their 
lines  to  resorts  on  the  lines  of  these  connections.  It  was  further 
contended  that  the  traveling  public  is  not  seriously  inconvenienced 
through  lack  of  interchange  arrangements  at  Nashville. 

As  stated,  the  station  of  the  Tennessee  Central  and  the  joint 
station  of  the  other  defendants  at  Nashville  are  about  seven- 
eighths  of  a  mile  apart;  and  if  baggage  were  to  be  checked  through 
to  the  destinations  involved  it  would  be  necessary  to  have  it 
drayed  between  stations.  At  the  hearing  it  was  stated,  however, 
that  the  refusal  of  the  principal  defendants  to  establish  through, 
routes  and  joint  fares  is  not  based  on  the  necessity  for  such  trans- 
fer, but  upon  the  fact  that  they  do  not  consider  that  the  establish- 
ment of  such  routes  and  fares  would  be  of  advantage  to  them, 
as  it  is  claimed  that  the  number  of  passengers  traveling  to  sunmier 
resorts  on  the  Tennessee  Central  is  very  small.  It  appears  that 
the  two  lines  named  have  arrangements  for  the  transfer  of  pas- 
sengers and  baggage  between  stations  in  connection  with  through 
transportation  to  resorts  on  the  Southern  and  Illinois  Central 
at  several  points,  namely,  between  the  Nashville,  Chattanooga 
&  St.  Louis  and  the  Southern  at  Chattanooga,  Tenn.,  and  Atlanta, 
Ga.,  and  between  the  Louisville  &  Nashville  and  Illinois  Central 
at  Louisville,  Ky.,  and  Birmingham,  AJa.  Except  in  cases  where 
competition  necessitates  absorption,  the  general  practice  appears 
to  be  to  add  to  the  through  fare  a  reasonable  amoimt  to  cover 
the  transfer  of  passenger  and  baggage. 

There  is  already  considerable  travel  to  and  from  complainants' 
resorts,  and  evidently  there  would  be  more  were  it  not  for  the 
refusal  of  the  principal  defendants  to  join  with  the  Tennessee 
Central  in  arrangements  for  through  routes  and  joint  fares.  The 
contention  that  complainants  do  not  pay  the  fares  of  their  patrons 
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and  are  therefore  not  directly  damaged  finds  its  answer  in  the 
provision  of  section  13  of  the  act  to  regulate  commerce  that  no 
complaint  shall  at  any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant. 

Upon  the  facts  and  circumstances  of  record,  we  are  of  opinion 
and  find  that  the  refusal  of  the  Louisville  &  Nashville  and  Nash- 
ville, Chattanooga  &  St.  Louis  to  join  with  the  Tennessee  Central 
in  arrangements  for  through  routes  and  joint  interstate  passenger 
fares  to  and  from  points  at  or  near  which  complainants'  resorts 
are  located,  while  contemporaneously  participating  in  the  main- 
tenance of  such  routes  and  fares  to  and  from  resorts  in  this  section 
on  other  lines,  subjects  complainants  and  the  traveling  public 
to  imdue  prejudice  and  disadvantage.  An  order  will  be  entered 
requiring  defendants  to  establish  through  routes  and  joint  pas- 
senger fares  as  sought  by  complainants. 


MINIMUM  WEIGHT  ON  FRESH  MEATS  AND  OTHER 

COMMODITIES. 

30 1.  C.  C.  349  (1914). 

E.  W.  Skipworih  for  Sulzberger  &  Sons  Company. 
C  j5.  Heinemann  for  Morris  &  Company. 
A.  P.  Humburg  for  Illinois  Central  Railroad  Company. 
H.  W.  Sioanson  for  Fox  River  Butter  Company. 

Report  of  the  Cobimission. 

Daniels,  Commissioner: 

The  tariff  under  suspension  in  this  proceeding  is  that  of  the 
Illinois  Central  Railroad  Company  increasing  the  minimiun  weight 
at  which  a  special  refrigerated  car  will  be  furnished  for  the  move- 
ment of  butter,  eggs,  dressed  poultry,  fresh  fish,  and  fresh  meat 
from  10,000  to  15,000  pounds,  from  Chicago  to  southern  territory, 
while  leaving  in  effect  from  St.  Louis  to  that  same  territory  a 
minimiun  of  10,000  pounds. 

The  protestants  at  whose  instance  the  tariff  was  suspended 
are  shippers  of  these  articles  from  Chicago.  Both  the  carrier 
and  the  protestants  appeared  upon  the  hearing.    The  respondent 
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carrier  introduced  testimony  tending  to  justify  the  increase. 
The  protestants  gave  no  evidence,  but  asked  leave  to  file  a  brief, 
which  has  been  done. 

Two  questions  are  presented: 

First.    Is  the  increased  minimuTn  reasonable? 

Second.  Is  there  a  discrimination  against  Chicago  in  favor  of 
St.  Louis? 

Rates  upon  dairy  products,  dressed  poultry,  fresh  fish,  and 
sometimes  fresh  meat,  are  usually  based  on  any-quantity  rates 
—  that  is,  there  is  no  carload  rate,  the  charge  for  transportatioi;! 
being  the  same  per  100  pounds  whether  offered  for  shipment  in 
large  or  small  quantities.  These  articles  for  the  most  part  must 
be  moved  in  refrigerator  cars.  The  Illinois  Central  maintains 
from  Chicago  to  most  of  the  points  covered  in  this  controversy 
what  is  known  as  a  regular  refrigerator  service.  If  these  com* 
modities  are  delivered  to  the  Illinois  Central  at  its  freight  house, 
they  will  be  transported  under  refrigeration  to  destination  at  the 
regular  rate.  If  so  handled,  they  are  placed  in  a  refrigerator  car 
along  with  other  commodities  belongmg  to  other  shippers. 

In  addition  to  this  regular  refrigerator  service  the  Illinois 
Central  offers  a  special  refrigerator  service.  It  sets  apart  a 
special  car  for  the  use  of  a  single  shipper  and  refrigerates  this 
car  upon  condition  that  the  amount  shipped  in  the  car  shall 
equal  a  certain  number  of  pounds.  The  minimiun  formerly  in 
effect  was  10,000  pounds;  the  increased  minimum  is  15,000 
pounds. 

The  evidence  shows  that  in  official  classification  territory  the 
minimum  in  effect  at  the  time  of  the  hearing  was  usually  15,000 
pounds;  but  it  also  appears  that  in  a  portion,  at  least,  of  this 
territory  that  minimum  had  formerly  been  10,000  pounds,  the 
increase  having  been  made  less  than  one  year  before  the  hearing. 
In  western  trunk  line  territory  this  minimum  is  15)000  pounds, 
while  in  the  south  it  runs  from  5,000  to  10,000  pounds;  in  the 
southwest  and  the  far  west  the  minimum  is  usually  10,000 
pounds. 

It  is  difficult  so  see  how  a  carrier  can  justify  the  giving  of  this 
special  service  to  a  single  shipper,  unless  it  be  upon  the  ground 
that  the  cost  of  the  service  to  the  carrier  is  thereby  to  such  an 
extent  reduced  that  it  can  properly,  in  the  protection  of  its  own 
just  interest,  tender  the  tariff.  Certainly  a  carrier  should  not 
be  required  to  furnish  a  special  service  of  this  kind  unless  the 
carrier  be  allowed  as  an  incident  to  protect  its  revenues  by  re- 
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quiring  a  substantial  loading  sufficient  adequatdy  to  utilise  its 
equipment. 

As  already  noted,  no  carload  rate  as  such  applies  to  these  com- 
modities, but  this  special  carload  arrangement  has  many  of  the 
characteristics  of  the  carload  rating.  The  car  is  put  at  the  ex- 
clusive disposal  of  the  shipper.  It  is  placed  for  loading  where 
he  directs  and  is  loaded  by  him.  Having  been  loaded,  the  car 
is  sealed  up,  taken  to  destination,  and  there  delivered,  and  un- 
loaded at  the  convenience  of  the  shipper.  The  giving  of  this 
special  service  is  tantamount,  by  reason  of  the  special  convenience 
it  affords,  to  a  reduction  in  the  rate;  and  while  the  Coamiission 
has  frequently  held  that  carioad  rates  should  be  lower  than  less 
than  carload,  it  has  also  held  that  in  the  establishing  of  a  oar- 
load  minimum  the  carrier  may  secure  the  economical  use  of  its 
equipment. 

All  these  commodities  readily  load  to  15,000  pounds  and  often 
much  in  excess  thereof.  In  the  absence  of  countervailing  con- 
siderations, it  is  a  wasteful  transaction  to  handle  10,000  pounds 
of  merchandise  in  a  car  when  15,000  can  be  carried  with  equal 
facility.  The  mounting  cost  of  operation  in  these  da3rs  should 
be  avoided  in  every  proper  manner.  There  is  no  testimony  in 
this  case  to  show  that  the  protestants  can  not  readily  avail  them- 
selves of  the  15,000-pound  minimum,  although,  of  course,  they 
prefer  the  greater  latitude  afforded  by  the  smaller  minimum. 

The  second  claim  of  the  protestants  is  that  the  making  of  this 
increase  from  Chicago,  without  a  corresponding  increase  from 
St.  Louis,  is  a  discrimination  against  Chicago. 

Upon  the  hearing  the  respondent  stated  that  the  rate  was  not 
increased  from  St.  Louis  because  several  of  the  competitors  of 
the  respondent  were  unwilling  to  quote  a  minimum  in  excess  of 
10,000  pounds.  It  further  stated,  however,  that  very  little 
traffic,  if  aay,  moved  under  this  provision  from  St.  Louis,  and 
that,  therefore,  it  was  immaterial  to  it,  as  a  practical  matter, 
whether  the  minimum  from  St.  Louis  were  10,000  or  15,000  pounds. 
It  was  stated  upon  the  hearing,  and  is  repeated  in  the  brief  of  the 
respondent,  that  the  minimum  from  St.  Louis  would  be  increased 
to  15,000  poimds,  thereby  eliminating  the  discrimination. 

There  is  nothing  in  this  record  which  fairly  shows  that  com- 
petitive conditions  at  St.  Louis  justify  the  respondent  in  main- 
taining a  lower  minimum  from  that  locality  than  from  Chicago, 
although  some  justification  therefor  was  suggested  upon  the  hear- 
ing.   It  must  therefore  be  found  upon  the  record  that  the  increase 
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from  Chicago,  without  a  corresponding  increase  from  St.  LouiS; 
creates  an  undue  discrimination  against  Chicago. 

Our  finding  is  that  the  increase  from  10,000  to  15,000  pounds 
in  the  minimum  weight  at  which  special  refrigerated  cars  will  be 
furnished  for  this  service  is  reasonable,  provided  the  respondent 
eliminate  the  element  of  discrimination  by  a  similar  increase  in 
the  minimum  weight  for  the  same  service  from  St.  Louis.    The  * 

order  of  suspension  will  be  vacated  upon  the  filing  of  a  tariff  in 
accordance  with  this  finding.  If  such  tariff  is  not  filed  by  July  1, 
1914,  an  appropriate  order  will  be  entered.^  ,,^«-.- ■  ■-- ^ 

405''/lIcCaa  Coal  Co  v  Coal  aad  CoteTHT 

Complain  by  ooal  mine  owners  ae  to  the  method  or 
distributing  oars  in  time  of  oar  ehortgge, claiming 
discrimination  in  favor  of  onelarge  mine*  RR  toot 
physical  oaracity  as  de*er4ined  by  information 
furnished  by  the  mines, added  commercial  cap  for 
4  mo  and  divided  by  3.  PUy  cap  of  Pav  e  mine  rurpos 

ly   inflated*     .   ..».•  .     ^   ^.        44     *4^« 

Held:   Phyaical  method  bad*  Unjust  discrimination 
Proportionate  necessity  for  cars  as  judged  by  rast 
performance  better*  AveiSage  daily  outputiNo 
reparation, however^given  to  coraplainante^for  no 

proof  of  damage  to  them« ) 

415*   Intermountain  Rate  Cases* 

Long  and  Short  fiaul  Question.  RRs  ask  in  view  of 

water  competition, that  ehy  be  allowed  to  (Jharge 

lees  tat es  for  shlpaents  to  Pacific  coas  points  than 

to  jjoints  east  .     •   i: 

mines  on  the  line  ot  the  detendant  railway  company  which  ex- 
tends from  Charleston  to  Elkins  in  the  state  of  West  Virginia. 
There  are  a  number  of  other  mines  operating  on  this  defendant's 
road  and  among  these  are  the  mines  owned  by  the  Davis  Colliery 
Company.    These  mines,  designated  by  their  location,  are  as 

'  The  (Commission  has  justified  discrimination  in  the  following  kinds  of 
situations:  granting  more  favorable  rates  at  a  competitive  point,  Seattle 
Shingle  Qo,  v.  C.  M.  &  St.  P.  Ry.  Go.  30  I.  C.  C.  364;  granting  of  more 
favorable  rates  to  a  point  not  shipping  the  sole  commodity  shipped  by 
another  point,  Seattle  Shingle  Co.  r.  C.  M.  &  St.  P.  Ry.  Co.  30 1.  C.  C.  364; 
granMng  more  favorable  rates  to  points  moving  freight  in  train  loads,  Con- 
solidated Fuel  C6.  t».  A.,  T.,  A  S.  F.  Ry.  24  I.  C.  C.  213,  215.  See  also, 
Pueblo  Commerce  Club  v.  D.  &  R.  G.  R.  R.  Co.  31  I.  C.  C.  133,  Stock  A  * 
Sons  V,  L.  8.  &  M.  S.  Ry.  Co.  31 1.  C.  C.  150,  Kaufman  Commercial  Club 
V,  T.  A  N.  O.  R.  R.  Co.  31 1.  C.  C.  167,  171.  —  Ed. 
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follows:  Walton,  Sivad,  Bower,  and  Copen.  It  appears  that 
this  company  and  the  defendant  railway  company  are  owned 
and  controlled  by  substantially  the  same  interests. 

It  is  contended  by  the  complainants  that  in  the  distribution  of 
coal  cars  they  are  discriminated  against  in  favor  of  the  Davis 
Colliery  Company;  the  discrimination  manifesting  itself  both 
in  the  computation  of  the  mine  rate  and  in  the  distribution  of 
the  cars  under  the  mine  rate  established  according  to  the  system 
employed  by  the  defendant.  Reparation  for  the  damages  sus- 
tained by  reason  of  such  discrimination  is  sought  in  substantial 
amounts  by  three  of  the  complainants. 

This  case  presents  another  of  the  perplexing  car  distribution 
situations,  and  it  might  be  noted  at  the  outset  that  this  case  will 
be  discussed  with  a  view  of  adjusting  the  particular  situation  in 
the  particular  locality  in  which  it  has  arisen  and  that  what  may 
be  said  here  in  no  wise  affects  the  previous  rulings  of  this  Com^ 
mission  with  respect  to  other  car  distribution  situations  in  other 
localities;  for,  as  said  by  the  Commission  in  Rail  &  River  Coal 
Co.  V.  B.  &  0.  R.  R.  Co.,  14  I.  C.  C,  86,  96: 

''It  seems  to  be  rationally  and  logically  a  question  of  fact  to  be 
determined  according  to  the  circumstances  and  conditions  existing 
in  each  particular  case." 

And  in  HUlsdale  Coal  &  Coke  Co.  v.  P.  R.  R.  Co.,  119  1.  C.  C, 
356,  361 : 

''The  principle  of  stare  decisis  has  little  application  in  proceed- 
ings before  us  involving  questions  of  this  nature." 

It  seems  to  be  a  general  situation  that  each  year  during  the 
winter  months  the  demand  for  coal  increases  to  a  point  where 
the  ordinary  facilities  of  the  carriers  will  not  accommodate  the 
traffic.  The  congestion  entailed  always  manifests  itself  in  a 
shortage  of  coal  cars.  This  condition  is  always  accompanied  by 
a  higher  priced  market  for  coal,  and  mining  operations  are  con- 
sequently more  profitable,  dependent,  however,  upon  receiving 
sufficient  of  the  available  cars  to  market  the  output.  The  allot- 
ment of  the  available  cars  to  which  the  mine  is  entitled  each  day 
during  such  a  period  becomes  a  matter  of  the  most  vital  impor- 
tance. Under  the  general  practice,  during  such  periods  the 
available  cars  are  distributed  each  day  according  to  a  certain 
percentage  basis  under  rules  prescribed  by  the  caoiers. 

The  cases  indicate  that  several  .different  systems  are  employed 
by  the  carriers  in  determining  this  percentage  basis.  There  was 
the  case  in  which  the  number  of  coke  ovens  was  taken  as  forming 
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the  basis  on  which  the  percentage  was  figured,  Powhatan  Coal 
&  Coke  Co.  V.  N.  <fc  W.  Ry.  Co.,  13  I.  C.  C,  69.  In  Rail  &  River 
Coal  Co,  V.  B,  &  0.  RR,  Co,,  supra,  the  physical  capacity  of  the 
mine  was  taken  as  one  factor,  to  which  was  added  the  commercial 
capacity  taken  for  a  four  months'  period  of  free  car  supply  for 
each  of  two  years  as  the  other  factor,  and  the  result  divided  by 
three.  In  a  later  case,  HiUsdale  Coal  Co.  v.  P.  R.  R.  Co.,  supra, 
the  ph3^cal  capacity  was  added  to  the  commercial  capacity  as 
figured  for  the  preceding  12  months  and  the  result  divided  by  two. 
How  the  physical  capacity  and  commercial  capacity  are  de- 
termined was  explained  in  the  Rail  and  River  case,  page  93,  and 
will  not  be  recited  here. 

In  the  instant  case  the  system  employed  is  practically  the  same 
as  that  in  the  Hillsdale  case,  except  that  if  the  resultant  figure 
obtained  is  greater  than  the  tipple  or  haulage  capacity  the  lesser 
of  these  is  taken  as  the  basis  of  the  mine  rate.  Fault  could  be 
foimd  with  that  part  of  defendant's  method  of  calculation  in 
which  it  differs  with  that  employed  in  the  HiUsdale  case,  because 
necessarily  the  tipple  capacity  is  the  maximimi  of  a  mine's  physical 
capacity;  a  mine  can  not  produce  any  more  coal  than  can  be 
passed  over  its  tipple. 

It  is  the  practice  of  the  defendant  to  require  the  mines  on  its 
road  to  furnish  quarterly,  on  blanks  supplied  by  it,  detailed  in- 
formation concerning  the  physical  and  operating  conditions  of 
the  mine,  such  as  the  coal  loaded  during  each  of  the  months  for 
the  12  months'  period  prior;  average  thickness  of  coal  seam; 
nimiber  of  working  places  available;  nimiber  of  miners  working; 
number  of  miners  that  could  be  worked  to  advantage;  average 
capacity  of  each  miner;  whether  or  not  machines  are  used  in 
mining;  niunber  of  miners'  houses  occupied;  haulage  capacity; 
and  tipple  capacity. 

With  this  information  before  it  the  defendant  disregards  all  of 
it  except  the  reported  number  of  working  places;  in  each  working 
place  it  imagines  two  miners  working  with  a  capacity  per  miner 
as  reported,  and  with  this  calculation  the  physical  capacity  is 
determined.  The  working  places  reported  which  form  so  impor- 
tant a  basis  for  this  calculation  may  never  have  been  worked, 
tracks  may  never  have  been  laid  into  them,  and  it  seems  to  be 
sufficient  if  they  are  simply  marked  out.  Again,  the  working 
places  reported  may  have  been  old  working  places  that  have 
been  exhausted.  Whether  machines  are  used  in  the  mine,  a 
circumstance  which  would  greatly  increase  the  output  for  the 
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number  of  men,  seems  not  to  enter  into  consideration,  nor  the 
thickness  of  the  seam  of  coal,  nor  the  number  of  men  who  could 
be  housed.  Yet  each  of  these  conditions  bears  directly  and 
necessarily  upon  the  physical  possibilities  of  the  mine. 

The  justification  for  this  curtailed  calculation  by  the  defendant 
is  that  the  same  calculation  is  made  for  each  mine,  and  made  in 
the  same  way,  and  therefore  everybody  being  treated  alike  there 
is  no  discrimination.  But  two  wrongs  or  several  wrongs  never 
made  a  right,  and  the  evil  of  this  method  of  calculation  is  best 
shown  by  the  following  table  compiled  from  defendant's  rate 
sheet  No.  5. 

Coal  &  Coke  Railway  Company  rating  No,  5,  effective  Feb.  1,  1912, 


Name  of  mine. 


Jenkins  Coal  A  Coke  Co. 

Brady  Coal  Co 

W.  H.  Green 

Davis  Colliery  Co.  No.  1 

(Coalton)    

Davis  CoUieiy  Co.  No.  2 

(Sivad)    

Adrian 

Gilmer  Fiiel  Co 

Copen  Creek  Coal  Co.  . 
Davis   Colliery   No.    10 

(Bower) 

Davis  Colliery    No.    11 

(Copen) 

Braxton  Coal  &  CokeCo. 
Widen    mine    (B.  C.  A 

Elk  Manor  C:k>al  Co.   .. 

Clay  Coal  Co 

Queen  Shoals  No.  1  . . . 
Queen  Shoals  No.  2  . . . 
Turner    mine  (Steele 

Plume  Co.) 

Pen  Mar  mine    

Peacock  mine 


Commercial  capaci^. 


Ship- 
ments 
for  12 
months. 


9,940 
17,834 
16.743 

106.092 

36.383 


49.428 
2.308 

146,684 

40.776 
2.042 

»  67.352 
46.748 
20,004 
27,186 


Aver- 

ace3C0 

work- 

Tns 

days. 


Total, 


26.705 
4.612 
2.194 


33 
50 
£3 

363 

118 

16 

165 

7 

486 

136 

7 

385 

156 

67 

91 


89 
16 

7 


2,243 


Total 
work- 
ing 
places 


42 
75 
82 

240 

140 

104 

120 

10 

172 

74 
12 

86 
82 
108 
18 
11 

76 
15 
14 


Physical 
Capacity. 


Num- 
ber of 
men 
can  be 
work'd 


84 

160 

64 

480 

280 

208 

240 

20 

344 

148 
24 

172 

164 

216 

36 

22 

162 
30 
28 


Tons 

per 

man 

per  day 


10 
10 
10 

10 

10 
6 
8 
8 

8 

8 

7 

10 
8 
5 
6 
6 

8 
6 
6 


Cap- 
acity 


840 

1.500 

640 

4.800 

2,800 

1.248 

1.920 

160 

2,752 

1,184 
168 

1,720 

1.312 

1.080 

216 

132 

1.216 
180 
168 


Haul- 
age ca- 
pacity 


(») 

600 

400 

4.000 

2.000 
1,200 


200 

2,C00 

600 
300 

3.000 

1.00( 

300 

200 

600 


Tipple 
capac- 
ity 


1.000 
600 
800 

4.000 

2,000 
1.500 


500 

4.000 

600 
400 

2.500 
800 
9« 
250 
250 

750 
300 
400 


Mine 
rate 


437 
600 
846 

2.577 

1.459 

632 

1.043 

84 

1,619 

600 
88 

1.500 
734 
300 

)   219 


663 
98 
88 


13.077 


1  Unlimited  capacity. 


*  7  months. 


Note.  —  It  should  be  noted  that  the  physical  capacity  of  each  of  the  Davis 
mines  is  rated  above  its  tipple  or  haulage  capacity,  and  that  in  some  of  the 
calculations  for  physical  capacity  8  tons  per  man  and  in  others  10  tons  per 
man  and  in  some  as  low  as  6  tons  per  man  is  taken  as  the  capacity  per  miner 
per  day. 

The  best  that  can  be  said  for  these  calculations  as  to  physical 
capacity  is  that  they  are  arbitrary  inflations,  which  furnish  noth- 
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ing  real  or  tangible,  yet  fonn  the  largest  determinative  factor 
in  the  mine  rate.  The  larger  this  imaginary  figure  can  be  made, 
the  larger,  of  course,  will  be  that  mine's  ratmg,  no  matter  what  its 
actual  performances  are  or  what  they  have  been  in  the  past  or 
what  they  are  likely  to  be  in  the  immediate  future.  The  larger 
the  mine  rate  the  greater  percentage  of  available  cars  will  be  its 
share  during  the  carnshortage  periods.  If  this  imaginary  figure 
can  be  inflated  enough,  it  can  be  so  manipulated  that  one  mine 
wiU  have  sufficient  cars  to  handle  all  its  output,  even  during  car- 
shortage  periods,  when  competitive  mines  are  being  handicapped 
for  lack  of  cars  because  their  percentage  or  mine  rate  is  so  much 
lower  in  proportion  to  output. 

These  physical-capacity  figures  for  the  Davis  mines  seem  to 
have  been  purposely  inflated,  and,  to  keep  in  line,  many  of  the 
independent  mines  do  the  same  thing,  until  the  daily  percentage 
of  cars  assignable  to  a  single  mine  is  much  in  excess  of  that  mine's 
ability  to  load  if  its  full  allotment  should  be  furnished  to  it  on 
successive  days.  And  it  appears  that  in  most  cases  about  30 
per  cent  of  a  mine's  present  rating  would  supply  that  mine  with 
all  the  cars  it  could  load  in  a  day's  run.  There  are  a  number  of 
rules  incident  to  car  distribution  which  have  been  prescribed  by 
the  defendant;  two  are,  in  effect,  as  follows:  The  entire  allotment 
of  cars  must  be  ordered  if  any  cars  are  wanted,  and  enough  cars 
will  be  supplied  where  possible  to  make  at  least  a  day's  run  for 
a  mine.  Applying  these  two  rules  under  the  inflated  allotment, 
the  defendant  has  so  supplied  cars  to  the  independent  mines  that 
these  mines  have  more  cars  diunped  on  them  in  one  day  than  they 
can  possibly  load,  with  the  result  that  those  not  loaded  go  over  to 
penalize  them  on  the  next  day's  supply  and  are  put  against  their 
full  allotment  for  that  day,  the  remainder  of  the  full  allotment, 
however,  being  furnished,  so  that  by  reason  of  penalties  the 
mine's  allotment  for  the  month  is  exhausted  in  a  few  days,  and 
the  mine  remains  idle  for  the  balance  of  the  month.  On  the 
other  hand,  in  supplying  the  Sivad,  a  Davis  mine,  during  the 
same  period  with  a  commercial  capacity  ojf  150  tons  per  day, 
or  an  equivalent  of  3}  cars,  having  an  allotment,  however,  under 
defendant's  method  of  28  cars  per  day;  the  largest  niunber  of 
cars  furnished  this  mine  in  any  one  day  in  September,  1912,  was 
8  cars,  and  no  cars  were  furnished  the  following  day;  on  three 
days  7  cars  were  furnished;  on  two  days  following  those  on  which 
the  7  cars  were  furnished  2  cars  and  3  cars  were  furnished  and  the 
mine  loaded  out.    On  2  other  days  6  cars  were  furnished,  on 
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the  other  days  5  cars  or  less  were  furnished,  so  that,  for  example, 
in  October,  1912,  out  of  27  working  days,  the  Davis  mines  averaged 
20f  days,  whereas  those  of  the  complainants  averaged  only  7.9 
days.  In  November,  1912,  the  Davis  mines  averaged  20f  days 
and  complainants  9.7  days.  The  cars  seem  to  have  been  so 
supplied  to  the  Davis  mines  that  they  could  run  regularly.  The 
importance  of  this  is  that  when  a  mine  can  not  operate  regularly 
the  miners  leave  and  go  to  the  mines  that  can  operate  regularly, 
thus  paralyzing  the  inactive  mines  for  the  balance  of  the  car- 
shortage  period. 

It  appears  further  that  the  miners  insist  on  beginning  work  at 
7  o'clock  in  the  morning;  it  is  therefore  necessary  that  cars  must 
be  ready  to  be  loaded  at  that  time  or  a  day's  run  can  not  be 
made.  It  appears  that  defendant  makes  a  practice  of  furnishing 
the  Davis  mines  with  their  cars  before  7  o'clock  of  the  days  or- 
dered, while  with  the  complainants  deliveries  are  made  late  in  the 
afternoon  frequently,  with  the  result  that  the  mines  can  not  be 
worked  until  the  following  day. 

From  the  results  thus  obtained  under  the  S3rstem  of  car  dis- 
tribution employed  by  the  defendant,  as  above  indicated,  it  seems 
that  it  must  have  been  devised  and  prosecuted  with  a  view  to 
furnishing  the  mines  which  are  owned  by  the  same  interests  as 
the  defendant  railroads  all  the  cars  required  during  periods  of  car 
shortage  and  high  prices.  The  discrimination  permitted  by  this 
system,  as  indicated,  is  of  the  most  insidious  character,  calling 
for  drastic  action  by  this  Commission. 

In  view  of  all  the  facts  appearing  in  this  case,  it  is  our  opinion 
and  finding  that  the  distribution  of  coal  cars  based  upon  the 
element  of  physical  capacity  is  wholly  unsatisfactory  and  works 
injustice.  The  best  basis  for  the  distribution  of  cars  in  this  case 
is  the  proportionate  necessities  of  the.  mines,  as  indicated  by 
past  performances,  extending  over  p>eribds  of  car  shortage  as  well 
as  periods  of  free  distribution.  No  basis  of  distribution  can  be 
absolutely  precise.  It  is  not  necessary,  however,  to  imagine 
an3rthing  or  to  deal  in  speculations  or  possibilities.  The  total 
shipments  of  each  mine,  taken  for  the  two-year  period  prior  to 
January  1,  1913,  divided  by  the  number  of  10-hour  days  the 
mine  actually  op>erated  during  such  period  furnishes  the  actual 
average  daily  output  over  a  two-year  period  during  car  shortage 
as  well  as  during  free  car  supply.  Such  a  basis  will  not  permit 
speculation,  but  wiU  reflect  the  operations  and  possibilities  of 
each  mine  as  truly  as  they  can  be  ascertained,  and  such  shall  be 
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the  basis  hereafter.  This  basis  may  be  readjusted  quarterly  on 
reports  to  the  defendant  as  now  made,  which  shall  also  include 
information  of  the  actual  performance  of  each  mine  as  herein 
indicated.  Also,  cars  must  be  supplied  to  all  oi)erators  as  of 
7  A.M.  of  the  day  charged.  Where  the  mine's  percentage  is  not 
high  enough  to  entitle  it  to  one  car  in  the  distribution  for  the 
day  its  order  shall  go  over  to  the  next  day  and  such  mine  shall 
be  supplied  before  any  other  on  the  next  day's  distribution.  In 
the  case  of  a  new  mine  or  a  mine  that  did  not  operate  during 
the  p>eriod  above  described,  an  arbitrary  allotment  shall  be  made 
upon  request,  which  shall  bear  due  relation  to  other  op>erating 
mines  of  similar  proportions.  It  is  recommended  that  the  de- 
fendant continue  to  require  the  mines  to  report  quarterly,  as  now, 
concerning  their  operations,  and  the  mine  operators  are  cau- 
tioned that  these  reports  hereafter  must  not  be  padded.  By 
reason  of  the  financial  and  personal  relation  existing  between  the 
defendant  company  and  the  Davis  Colliery  Company,  in  com- 
plying with  the  views  expressed  herein  the  strictest  impartiality 
will  be  required.  In  the  first  instance,  it  will  be  left  to  the  de- 
fendant to  make  effective  the  suggestions  incorporated  herein. 
If  this  is  not  done  prior  to  August  1,  1914,  upon  complainants 
bringing  the  matter  to  the  attention  of  the  Commission,  appro- 
priate  order  will  be  entered. 

The  basis  of  distribution  herein  prescribed  will  reduce  the 
annual  periods  of  car  shortage  and  consequent  percentage  periods. 
The  total  tonnage  basis  under  the  present  system  is  very  much 
inflated  and  the  resultant  car  requirements  much  more  extended 
than  the  actual  demand  warrants.  The  tonnage  basis  will  be 
greatly  reduced  and  will  be  more  in  accord  with  actual  car  require- 
ments and  the  period  of  car  shortage  will  be  correspondingly 
reduced. 

The  peculiar  situation  presented  by  the  fact  that  the  Coalton 
mine  cokes  a  large  portion  of  its  output  is  also  solved  by  the 
adoption  of  the  basis  of  distribution  indicated  herein.  The 
Coalton  mine  coked  about  625  tons  of  its  output  of  coal  per  day 
and  shipped,  as  indicated  in  the  table  above,  an  average  of  353 
tons  a  day  with  an  indicated  physical  capacity  of  4,800  tons.- 
The  point  was  made  that  this  mine  was  entitled  to  have  its  whole 
physical  capacity  taken  into  consideration  in  its  allotment, 
although  it  usually  coked  most  of  its  output.  Such  a  consid- 
eration of  physical  capacity  gives  this  mine  an  unwarranted 
advantage. 
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Complainants  have  not  proved  that  they  have  been  damaged 
by  reason  of  the  discrimination  complained  of,  and  on  principle 
of  New  Orleans  Board  of  Trade  v.  /.  C.  R.  R.  Co.,  29  I.  C.  C, 
32,  reparation  will  be  denied. 


INTERSTATE   COMMERCE   COMMISSION"  v.    ILLINOIS 

CENTRAL  RAILROAD  COMPANY. 

215  U.  S.  452  (1910).! 

Mb.  Justice  White  delivered  the  opinion  of  the  court. 

In  view  of  the  facts  fomid  by  the  commission  as  to  preferences 
and  discriminations  resulting  from  the  failure  to  count  the  company 
fuel  cars  in  the  daily  distribution  in  times  of  car  shortage,  and  in 
further  view  of  the  far-reaching  preferences  and  discriminations 
alleged  in  the  answer  of  the  commission  in  this  case,  and  which 
must  be  taken  as  true,  as  the  cause  was  submitted  on  bill  and  an- 
swer, it  is  beyond  controversy  that  the  subject  with  which  the  order 
dealt  was  within  the  sweeping  provisions  of  §  3  of  the  act  to  regu- 
late commerce  prohibiting  preferences  and  discriminations.  But  it 
is  contended  that  although  this  be  the  case,  as  the  order  of  the 
commission  not  only  forbade  the  preferences  and  discriminations 
complained  of,  but  also  conmianded  the  ^tablishment  of  a  rule, 
excluding  such  discriminations  for  a  future  definite  period  of  not 
exceeding  two  years,  the  order  transcended  the  authority  conferred 
upon  the  commission.  This  proceeds  upon  the  assumption  that 
§  15  of  the  act  to  regulate  commerce,  as  enacted  by  the  act  of  June 
29,  1906,  while  conferring  upon  the  commission  the  authority, 
upon  complaint  duly  made,  to  declare  a  rate  or  practice  affecting 
rates  illegal,  and  to  establish  a  new  and  reasonable  rule  or  practice 
affecting  such  rates  for  a  term  not  exceeding  two  years,  has  no  rela- 
tion to  complaints  concerning  preferences  or  discriminations,  unless 
such  practices,  when  complained  of,  are  of  a  character  to  affect 
rates,  which  it  is  insisted  is  not  here  the  case.  The  pertinent  part 
of  the  section  in  question  (15)  reads  as  follows,  34  Stat.  589: 

"That  the  commission  is  authorized  and  empowered,  and  it 
shall  be  its  duty,  whenever,  after  full  hearing  upon  a  complaint 

^  The  facts  and  other  portions  of  the  opinion  will  be  found  on  page  172, 
8upra.  —  Ed. 
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made  as  provided  in  section  13  of  this  act,  or  upon  complaint  of 
any  common  carrier,  it  shall  be  of  the  opinion  that  any  of  the  rates, 
or  charges  whatsoever,  demanded,  charged,  or  collected  by  any 
common  carrier  or  carriers,  subject  to  the  provisions  of  this  act, 
for  the  transportation  of  persons  or  property  as  defined  in  the  first 
section  of  this  act,  or  that  any  regulations  or  practices  whatsoever 
of  such  carrier  or  carriers  affecting  such  rates,  are  unjust  or  unrea- 
sonable, or  unjustly  discriminatory,  or  unduly  preferential  or  prej- 
udicial, or  otherwise  in  violation  of  any  of  the  provisions  of  this 
act,  to  determine  and  prescribe  what  will  be  the  just  and  reasonable 
rate  or  rates,  charge  or  charges,  to  be  thereafter  observed  in  such 
case  as  the  maximum  to  be  charged;  and  what  regulation  or  prac- 
tice in  respect  to  such  transportation  is  just,  fair,  and  reasonable 
to  be  thereafter  followed;  and  to  make  an  order  that  the  carrier 
shall  cease  and  desist  from  such  violation,  to  the  extent  to  which 
the  commission  find  the  same  to  exist,  and  shall  not  thereafter  pub- 
lish, demand,  or  collect  any  rate  or  charge  for  such  transportation 
in  excess  of  the  maximum  rate  or  charge  so  prescribed,  and  shall 
conform  to  the  regulation  or  practice  so  prescribed. 

"All  orders  of  the  conunission,  except  orders  for  the  payment  of 
money,  shall  take  effect  within  such  reasonable  time,  not  less  than 
thirty  days,  and  shall  continue  in  force  for  such  period  of  time,  not 
exceeding  two  years,  as  shall  be  prescribed  in  the  order  of  the  com- 
mission, unless  the  same  shall  be  suspended  or  modified  or  set  aside 
by  the  commission  or  be  suspended  or  set  aside  by  a  court  of  com- 
I)etent  jurisdiction." 

The  contention  gives  to  the  words  found  in  the  earlier  part  of 
the  section,  "any  regulation  or  practice  whatsoever  of  such  car- 
rier or  carriers  affecting  such  rates,"  a  dominant  and  controlling 
power  so  as  to  cause  them  to  limit  every  other  provision  in  the 
section,  however  general  in  its  language.  We  do  not  stop  to  criti- 
cally examine  the  provision  relied  upon  for  the  purpose  of  pointing 
out,  as  a  matter  of  grammatical  construction,  the  error  of  the  con- 
tention, because  we  think,  when  the  text  of  the  section  is  taken 
into  view  and  all  its  provisions  are  given  their  natural  significance, 
it  obviously  appears  that  the  construction  relied  upon  is  without 
foundation,  and  that  to  Sustain  it  would  be  to  frustrate  the  very 
piupose  which  it  is  clear,  when  the  entire  provision  is  considered, 
it  was  designed  to  accomplish,  and  thus  would  be  destructive  of 
the  plain  intent  of  Congress  in  enacting  the  provision.  The  an- 
tecedent construction  which  the  Interstate  Commerce  Act  had 
necessitated,  and  the  remedial    character  of  the  amendments 
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adopted  in  1906,  all  serve  to  establish  the  want  of  merit  in  the  con- 
tention relied  upon.  In  addition,  to  adopt  it  would  require  us  to 
hold  that- Congress,  in  enlarging  the  power  of  the  commission  over 
rates,  had  so  drafted  the  amendment  as  to  cripple  and  paralyze  its 
power  in  correcting  abuses  as  to  preferences  and  discriminations 
which,  as  this  court  has  hitherto  pointed  out,  it  was  the  great  and 
fundamental  purpose  of  Congress  to  further. 

Conceding,  for  the  sake  of  the  argument,  the  e^tence  of 
the  preferences  and  discriminations  charged,  it  is  insisted,  when 
the  findings  made  by  the  commission  are  taken  into  view  and  the 
pleadings  as  an  entirety  are  considered,  it  results  that  the  dis- 
criminations and  preferences  arose  from  the  fact  that  the  railroad 
company  chose  to  purchase  its  coal  for  its  fuel  supply  from  a  par- 
ticular mine  or  mines,  and  that,  as  it  had  a  right  to  do  so,  it  is 
impossible,  without  destroying  freedom  of  contract,  to  predicate 
illegal  preferences  or  wrongful  discriminations  from  the  fact  of 
purchase.  But  the  proposition  overlooks  the  fact  that  the  regu- 
lation addresses  itself,  not  to  the  right  to  purchase,  but  to  the  duty 
to  make  equal  distribution  of  cars.  The  right  to  buy  is  one  thing 
and  the  power  to  use  the  equipment  of  the  road  for  the  purpose  of 
moving  the  articles  purchased  in  such  a  way  as  to  discriminate 
or  give  preference  are  wholly  distinct  and  different  things.  The 
insistence  that  the  necessary  effect  of  an  order,  compelling  the 
counting  of  company  fuel  cars  in  fixing,  in  case  of  shortage,  the 
share  of  cars  a  mine  from  which  coal  has  been  purchased  will  be 
entitled  to,  will  be  to  bring  about  a  discrimination  against  the  mine 
from  which  the  company  buys  its  coal  and  a  preference  in  favor  of 
other  mines,  but  inveighs  against  the  expediency  of  the  order. 
And  this  is  true  also  of  a  statement  in  another  form  of  the  same 
proposition,  that  is,  that  if,  when  coal  is  bought  from  a  mine  by 
a  railroad  the  road  is  compelled  to  count  the  cars  in  which  the 
coal  is  moved  in  case  of  car  shortage,  a  preference  will  result  in 
favor  of  the  mine  selling  coal  and  making  delivery  thereof  at  the 
tipple  of  the  mine  to  a  person  who  is  able  to  consume  it  without 
the  necessity  of  transporting  it  by  rail.  At  best,  these  arguments 
but  suggest  the  complexity  of  the  subject,  and  the  difficulty  in- 
volved in  making  any  order  which  may  not  be  amenable  to  the 
criticism  that  it  leads  to  or  may  beget  some  inequality.  Indeed, 
the  arguments  just  stated,  and  others  of  a  like  character  which  we 
do  not  deem  it  essential  to  specially  refer  to,  but  assail  the  wisdom 
of  Congress  in  conferring  upon  the  commission  the  power  which 
has  been  lodged  in  that  body  to  consider  complaints  as  to  viola- 
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tions  of  the  statute  and  to  correct  them  if  found  to  exist,  or  attack 
as  crude  or  inexpedient  the  action  of  the  commission  in  perform- 
ance of  the  administrative  functions  vested  in  it,  and  upon  such 
assumption  invoke  the  exercise  of  unwarranted  judicial  power  to 
correct  the  assumed  evils.  It  follows  from  what  we  have  said  that 
the  court  below  erred  in  enjoining  the  order  of  the  commission,  in 
so  far  as  it  related  to  company  fuel  cars,  and  its  decree  is  therefore 
reversed,  and  the  case  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 


Mb.  JrPTTcr  Brf.^"^  ^'^c.iii 
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of  water  competition, that  they  be  allowed  to  charge 
lesB  ratee  for  ship^iente  to  Pacific  coast  points 
than  to  points  east  of  them,  ICC  allows  this  in 
certain  cases, dividing  country  into  several  zones 
and  specifying  pe^^centAge  above  which  this  diff  in 
ratee  od  not  g6*   Oorceroti  Ct  at   instance  of  RR 
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Held:  Reversed.   ICC  right   (Under  1910  Amendment) 

1.  Meaning  of  th«  statute  Carrier  can  no  longer 
charge  lees  tor  shorter  than  for  longer  haul, bee 
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3.  Const itutioBali^ty  as  regards  delegating  of 
legislative  power.  O.K.   Can  surely  give  to  ICC 
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3.  Validity  of  Ordftr  under  this.  act..  O.K..  doing  very 
similar  thing  to  what  the  RRs  themselves  did 
in  fixing  rates •  Zones  of  inf luenpe  •  Consider  com- 
petition 'and  fix  percentages*   Thie  was  within  the 

p6weT  gxs^ited 

Mr.  Joseph  N.  Teal  for  Portland  Chamber  of  Commerce. 
Mr.  J.  B.  Campbeli  for  the  City  of  Spokane. 
Mr.  WiUiam  A.  Glasgow y  Jr.,  for  Giroux  Consolidated  Mines  Co. 
By  leave  of  the  court,  Mr.  Alfred  P.  Thorn  filed  a  brief  in  behalf 
of  certain  interested  parties. 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

We  shall  seek  to  confine  our  statement  to  matters  which  are 
essential  to  the  decision  of  the  case.  The  provisions  of  Section  4 
of  the  Act  to  Regulate  Commerce  dealing  with  what  is  known  as 
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adopted  in  1906,  all  serve  to  establish  the  want  of  merit  in  the  con- 
tention rehed  upon.  In  addition,  to  adopt  it  would  require  us  to 
hold  that- Congress,  in  enlar^ng  the  power  of  the  commission  over 
rates,  had  so  drafted  the  amendment  as  to  cripple  and  paralyze  its 
power  in  correcting  abuses  as  to  preferences  and  discriminations 
which,  as  this  court  has  hitherto  pointed  out,  it  was  the  great  and 
fimdamental  purpose  of  Congress  to  further. 

Conceding,  for  the  sake  of  the  argument,  the  existence  of 
the  preferences  and  discriminations  charged,  it  is  i^^|rj~^ 
the  findings  made  by  the  commission  aret^Mj^W'^^'flP^^^^  ^. 
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favor  of  the  mine  selling  coal  and  making  deUvery  thereof  at  the 
tipple  of  the  mine  to  a  person  who  is  able  to  consume  it  without 
the  necessity  of  transporting  it  by  rail.    At  best,  these  arguments 
but  suggest  the  complexity  of  the  subject,  and  the  difficulty  in- 
volved in  making  any  order  which  may  not  be  amenable  to  the 
criticism  that  it  leads  to  or  may  beget  some  inequality.     Indeed, 
the  arguments  just  stated,  and  others  of  a  like  character  which  we 
do  not  deem  it  essential  to  specially  refer  to,  but  assail  the  wisdom 
of  Congress  in  conferring  upon  the  commission  the  power  which 
has  been  lodged  in  that  body  to  consider  complaints  as  to  viola- 
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lions  of  the  statute  and  to  correct  them  if  found  to  exist,  or  attack 
as  crude  or  inexpedient  the  action  of  the  commission  in  perform- 
ance of  the  administrative  functions  vested  in  it,  and  upon  such 
assmnption  invoke  the  exercise  of  unwarranted  judicial  power  to 
correct  the  assumed  evils.  It  follows  from  what  we  have  said  that 
the  court  below  erred  in  enjoining  the  order  of  the  conmiission,  in 
so  far  as  it  related  to  company  fuel  cars,  and  its  decree  is  therefore 
reversed,  and  the  case  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

Mr.  Justice  Brewer  dissents. 


INTERMOUNTAIN  RATE  CASES. 

234  U.  S.  476  (1914). 


The  facts  are  stated  in  the  opinion. 
)     u-;^'  Mr,  Attorney  General  [Wicker8?iam]  and  Mr.  Assistant  to  the  At- 

.  '-  •.  tomey  General  Fowler,  with  whom  Mr.  Blackburn  Esierliney  Special 
i-  -^  ■•**  Assistant  to  the  Attorney  General,  was  on  the  brief,  for  the  United 
i  T-  -   ";'        States. 

■  i^^  :: ',  Mr.  P.  J.  Farrell  for  the  Interstate  Commerce  Commission. 

iw-/;:  Mr.  Charles  Donnelly,  Mr.  F.  W.  M.  Cutcheon  and  Mr.  F.  C. 

DiUard  for  appellees. 

Mr.  Rush  C.  BuUer,  Mr.  William  E.  Lamb,  Mr  Stephen  A.  Foster 
and  Mr.  Cornelius  Lynde  filed  a  reply  brief  on  behalf  of  the  Chicago 
'U  •^•\       Association  of  Commerce. 

:J\    '  Mr.  Joseph  N.  Teal  for  Portland  Chamber  of  Commerce. 

Mr.  J.  B.  Campbell  for  the  City  of  Spokane. 
Mr.  William  A.  Glasgow,  Jr.,  for  Giroux  Consolidated  Mines  Co. 
By  leave  of  the  court,  Mr.  Alfred  P.  Thorn  filed  a  brief  in  behalf 
of  certain  interested  parties. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

We  shall  seek  to  confine  our  statement  to  matters  which  are 
essential  to  the  decision  of  the  case.  The  provisions  of  Section  4 
of  the  Act  to  Regulate  Commerce  dealing  with  what  is  known  as 
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the  long  and  short-haul  clause,  the  power  of  carriers  because  of 
dissimilarity  of  circumstances  and  conditions  to  deviate  from  the 
exactions  of  such  clause  and  the  authority  of  the  Interstate  Com* 
merce  Commission  in  relation  to  such  subjects  were  materiaUy 
amended  by  the  act  of  June  18, 1910,  chap.  309,  36  Stat,  at  L.  547. 
Following  the  form  prescribed  by  the  Commission  after  the  amend- 
ment in  question,  the  seventeen  carriers  who  are  appeUees  on  this 
record  made  to  the  Interstate  Commerce  Commission  their  "appli- 
cation for  relief  from  provisions  of  fourth  section  of  Amended  Com- 
merce Act  in  connection  with  the  following  tariffs."  The  tariffs 
annexed  to  the  apphcations  covered  the  whole  territory  from  the 
Atlantic  seaboard  to  the  Pacific  coast  and  the  Gulf  of  Mexico,  in- 
cluding all  interior  points  and  embracing  practically  the  entire 
country,  and  the  petition  asked  the  Interstate  Commerce  Commis- 
sion for  authority  to  continue  all  rates  shown  on  the  tariffs  from  the 
Atlantic  seaboard  to  the  Pacific  coast  and  from  the  Pacific  coast  to 
the  Atlantic  seaboard  and  to  and  from  interior  points  lower  than 
rates  concurrently  in  effect  from  and  to  intermediate  points.  It 
was  stated  in  the  petition:  "This  application  is  based  upon  the 
desire  of  the  interested  carriers  to  continue  the  present  method  of 
making  rates  lower  at  the  more  distant  points  than  at  the  interme- 
diate points;  such  lower  rates  being  necessary  by  reason  of  compe- 
tition of  various  water  carriers  and  of  carriers  partly  by  water 
and  partly  by  rail  operating  from  Pacific  coast  ports  to  Atlantic 
seaboard  porte;  competition  of  various  water  carriers  operating  to 
foreign  countries  from  Pacific  coast  ports  and  competition  of  the 
products  of  foreign  countries  with  the  products  of  the  Pacific  coast; 
competition  of  the  products  of  Pacific  coast  territory  with  the 
products  of  other  sections  of  the  country;  competition  of  Canadian 
rail  carriers  not  subject  to  the  Interstate  Commerce  Act;  competi- 
tion of  the  products  of  Canada  moving  by  Canadian  carriers  with 
the  products  of  the  United  States;  rates  established  via  the  shorter 
or  more  direct  routes,  but  appUed  also  via  the  longer  or  more  cir- 
cuitous routes."  After  full  hearing  the  Commission  refused  to 
grant  imqualifiedly  the  prayer  of  the  petition  but  entered  an  order 
permitting  in  some  respects  a  charge  of  a  lower  rate  for  the  longer 
haul  to  the  Pacific  coast  than  was  asked  for  intermediate  points, 
provided  a  proportionate  relation  was  maintained  between  the 
lower  rate  for  the  longer  haul  to  the  Pacific  coast  and  the  higher 
rate  to  the  intermediate  points^  the  proportion  to  be  upon  the  basis 
of  percentages  which  were  fixed.  For  the  purposes  of  the  order  in 
question  the  Commission  in  substance  adopted  a  division  of  the 
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entire  territory  into  separate  zones,  which  division  had  been  resorted 
to  by  the  carriers  for  the  purposes  of  the  establishment  of  the  rates 
in  relation  to  which  the  petition  was  filed.  Refusing  to  comply 
with  this  order  the  carriers  commenced  proceedings  in  the  Com- 
merce Court  praying  a  decree  enjoining  the  enforcement  of  the 
fourth  section  as  amended  on  the  ground  of  its  repugnancy  to.  the 
Constitution  of  the  United  States  and  of  the  order  as  being  in  any 
event  violative  of  the  amended  section  as  properly  construed.  An 
interlocutory  injunction  was  ordered.  The  defendants  moved  to 
dismiss  and  on  the  overruling  of  the  motions  appealed  from  the 
interlocutory  order,  the  case  being  No.  136.  Subsequently  upon 
the  election  of  the  defendants  to  plead  no  further  a  final  decree  was 
entered  and  appealed  from,  that  appeal  being  No.  162. 

It  suffices  at  this  moment  to  say  that  all  the  contentions  which 
the  assignments  of  error  involve  and  every  argument  advanced  to 
refute  such  contentions,  including  every  argument  urged  to  uphold 
on  the  one  hand  or  to  overthrow  on  the  other  the  action  of  the  Com- 
mission, as  well  as  every  reason  relied  upoh  to  challenge  the  action 
of  the  court  or  to  sustain  its  judgment,  are  all  reducible  to  the 
following  propositions: 

(a)  The  absolute  want  of  power  of  the  court  below  to  deal  with 
the  subject  involved  in  the  complaint  because  controversies  con- 
cerning the  fourth  section  of  the  Act  to  Regulate  Commerce  of  the 
nature  here  presented  were  by  an  express  statutory  provision  ex- 
cluded from  the  cognizance  of  the  court  below,  (b)  That  even  if 
this.be  not  the  case  the  action  of  the  Commission  which  was  com- 
plained of  was  purely  negative  and  therefore  not  within  the  cog- 
nizance of  the  court  because  not  inherently  justiciable,  (c)  That 
correctly  interpreting  the  fourth  section  the  order  made  by  the 
Commission  was  absolutely  void  because  wholly  beyond  the  scope 
of  any  power  conferred  by  the  fourth  section  as  amended,  (d) 
That  even  if  in  some  respects  the  order  of  the  Commission  was 
within  the  reach  of  its  statutory  power  there  was  intermingled  in 
the  order  such  an  exertion  of  authority  not  delegated  as  to  cause 
the  whole  order  to  be  void,  (e)  That  the  order  of  the  Commission 
was  void  even  if  the  fourth  section  be  interpreted  as  conferring 
the  authority  which  the  Commission  exerted,  since  under  that 
assumption  the  fourth  section  as  amended  was  repugnant  to  the 
Constitution. 

All  the  propositions,  even  including  the  jurisdictional  ones,  are 
concerned  with  and  depend  upon  the  construction  of  the  fourth 
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section  as  amended,  and  we  proceed  to  consider  and  pass  upon  that 
subject  and  every  other  question  in  the  case  under  four  separate 
headings:  1,  The  meaning  of  the  statute;  2,  Its  constitutionality; 
3,  The  jurisdiction  of  the  court;  4,  The  validity  of  the  order  in  the 
light  of  the  statute  as  interpreted. 

1.  The  meaning  of  (he  statute. 

We  produce  the  section  as  originally  adopted  and  as  amended, 
passing  a  line  through  the  words  omitted  by  the  amendment  and 
printing  in  italics  those  which  were  added  by  the  amendment,  thus 
at  a  glance  enabling  the  section  to  be  read  as  it  was  before  and  as  it 
now  stands  after  amendment. 

"Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  to. charge  or  receive  any  greater 
compensation  in  the  aggregate  for  the  transportation  of  passengers, 
or  of  like  kind  of  property,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  or  route  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance,  or  to  charge  any  greater  compen" 
miion  as  a  through  rotUl  than  the  aggregate  of  the  intermediate  rates 
subject  to  the  provisions  of  this  Act;  but  this  shall  not  be  construed 
as  authorizing  any  common  carrier  within  the  terms  of  this  Act  to 
charge  or  receive  as  great  compensation  for  a  shorter  as  for  a 
longer  distance:  Provided,  however.  That  upon  application  to  the 
Interstate  Commerce  Commission,  such  common  carrier  may  in 
special  cases,  after  investigation,  be  authorized  by  the  Commission 
to  charge  less  for  longer  than  for  shorter  distances  for  the  trans- 
portation of  passengers  or  property;  and  the  Commission  may 
from  time  to  time  prescribe  the  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  the  operation  of  this  section: 
Provided,  further,  That  no  rates  or  charges  lawfully  existing  at  the 
time  of  the  passage  of  this  amendatory  Act  shall  be  required  to  be 
dianged  by  reason  of  the  provisions  of  this  section  prior  to  the  expira- 
lion  of  six  months  after  the  passage  of  this  Act,  nor  in  any  case  where 
application  shall  have  been  filed  before  the  Commission,  in  accordance 
with  the  provisions  of  this  section,  until  a  determination  of  such  appli- 
cation by  the  Commission. 

"  Whenever  a  carrier  by  railroad  shall  in  competition  with  a  water 
route  or  routes  reduce  the  rates  on  the  carriage  of  any  species  of  freight 
to  or  from  competitive  points,  it  shaU  not  be  permitted  to  increase  such 
rales  unless  after  hearing  by  the  Interstate  Commerce  Commission  it 
shall  be  found  that  such  proposed  increase  rests  upon  changed  condi- 
tions other  than  the  elimination  of  water  competition." 
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Before  considering  the  amended  text  we  state  briefly  some  of  the 
more  important  requirements  of  the  section  before  amendment  and* 
the  miderlying  conceptions  of  private  right,  of  pnblic  duty  and 
policy  which  it  embodied,  because  to  do  so  will  go  a  long  way  to 
remove  any  doubt  as  to  the  amended  text  and  will  moreover  serve 
to  demonstrate  the  intent  of  the  legislative  mind  in  enacting  the 
amendment. 

Almost  immediately  after  the  adoption  of  the  Act  to  Regulate 
Commerce  in  1887  the  Interstate  Commerce  Commission  in  con- 
sidering the  meaning  of  the  law  and  the  scope  of  the  duties  imposed 
on  the  Commission  in  enforcing  it,  reached  the  conclusion  that  the 
words  ''under  substantially  similar  circumstances  and  conditions" 
of  the  fourth  section  dominated  the  long  and  short-haul  clause  and 
empowered  carriers  to  primarily  determine  the  existence  of  the 
required  dissimilarity  of  circumstances  and  conditions  and  conse- 
quently to  exact  in  the  event  of  such  difference  a  lesser  charge  for 
the  longer  than  was  exacted  for  the  shorter  haul  and  that  com- 
petition which  materially  affected  the  rate  of  carriage  to  a  particu- 
lar point  was  a  dissimilar  circumstance  and  condition  within  the 
meaning  of  the  act.  We  say  primarily  because  of  course  it  was 
further  recognized  that  the  authority  existing  in  carriers  to  the  end 
just  stated  was  subject  to  the  supervision  and  control  of  the  Inter- 
state Commerce  Commission  in  the  exertion  of  the  powers  conferred 
upon  it  by  the  statute  and  especially  in  view  of  the  authority  stated 
in  the  fourth  section.  In  considering  the  act  comprehensively  it 
was  pointed  out  that  the  generic  provisions  against  preference  and 
discrimination  expressed  in  the  second  and  third  sections  of  the 
act  were  all-embracing  and  were  therefore  operative  upon  the 
fourth  section  as  well  as  upon  all  other  provisions  of  the  act.  But 
it  was  pointed  out  that  where  within  the  purview  of  the  fourth  sec- 
tion it  had  lawfully  resulted  that  the  lesser  rate  was  charged  for  a 
longer  than  was  exacted  for  a  shorter  haul,  such  exaction  being 
authorized  could  not  be  a  preference  or  discrimination  and  therefore 
illegal.  In  re  Louisville  &  NashviUe  R.  R.  Co.,  1  I.  C.  C.  Rep.  31. 
These  comprehensive  views  announced  at  the  inception  as  a  matter 
of  administrative  construction  were  subsequently  sustained  by 
many  decisions  of  this  court,  and  to  the  leading  of  such  cases  ^  we 

*  Interstate  Commerce  CommissUm  v.  B,  <fc  0.  Railroad^  145  U.  S.  263; 
Cinn.y  N.  0.  &  Tex,  Pac,  Ry.  v.  Int.  Com.  Com.,  W2  U.  S.  184;  Texas  <fc 
Pac.  Railway  v.  Int.  Com.  Com.,  162  U.  S.  197;  Louisville  db  N.  R.  Co.  v. 
Behlmer,  175  U.  S.  648;  Eastern  Tenn.  Ac.  R.  Co.  v.  Interstate  Com.  Com., 
181  XJ.  S.  1. 
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refer  in  the  margin.    We  observe,  moreover,  that  in  addition  it 
came  to  be  settled  that  where  competitive  conditions  authorized 
carriers  to  lower  their  rates  to  a  particular  place  the  right  to  meet 
the  competition  by  lowering  rates  to  such  place  was  not  confined 
to  shipments  made  from  the  point  of  origin  of  the  competition, 
but  empowered  all  carriers  in  the  interest  of  freedom  of  commerce 
and  to  afford  enlarged  opportunity  to  shippers  to  accept,  if  they 
chose  to  do  so,  shipments  to  such  competitive  points  at  lower  rates 
than  their  general  tariff  rates:  a  right  which  came  aptly  to  be  de- 
scribed as  '^ market  competition"  because  the  practice  served  to 
enlarge  markets  and  develop  the  freedom  of  traffic  and  intercourse. 
It  is  to  be  observed,  however,  that  the  right  thus  conceded  was  not 
absolute  because  its  exercise  was  only  permitted  provided  the  rates 
were  not  so  lowered  as  to  be  non-remunerative  and  thereby  cast  an 
unnecessary  burden  upon  other  shippers.    Eastern  Tenn.,  Ac.  R. 
Co.  V.  IrUerstaie  Com,  Com.,  181  U.  S.  1.    As  the  statute  as  thus 
construed  imposed  no  obhgation  to  carry  to  the  competitive  point 
at  a  rate  which  was  less  than  a  reasonable  one,  it  is  obvious  that 
the  statute  regarded  the  rights  of  private  ownership  and  sought  to 
impose  no  duty  conflicting  therewith.    It  is  also  equally  clear  that 
in  permitting  the  carrier  to  judge  primarily  of  the  competitive  con- 
ditions and  to  meet  them  at  election  the  statute  lodged  in  the  car- 
rier the  right  to  exercise  a  primary  judgment  concerning  a  matter 
of  public  concern  broader  than  the  mere  question  of  the  duty  of  a 
carrier  to  carry  for  a  reasonable  rate  on  the  one  hand  and  of  the 
right  of  the  shipper  on  the  other  to  compel  carriage  at  such  rate, 
since  the  power  of  primary  judgment  "which  the  statute  conferred 
concerned  in  a  broad  sense  the  general  public  interest  with  refer- 
ence  to   both  persons  and  places,  considerations  all  of  which 
therefore  in  their  ultimate  aspects  came  within  the  competency  of 
legislative  regulation.    It  was  apparent  that  the  power  thus  con- 
ferred was  primary,  not  absolute,  since  its  exertion  by  the  carrier 
was  made  by  the  statute  the  subject  both  of  administrative  control 
and  ultimate  j  udicial  review.  And  the  establishment  of  such  control 
in  and  of  itself  serves  to  make  manifest  the  public  nature  of  the 
attributes  conferred  upon  the  carrier  by  the  original  fourth  section. 
Indeed  that  in  so  far  as  the  statute  empowered  the  carrier  to  judge 
as  to  the  dissimilarity  of  circumstances  and  conditions  for  the  pur- 
pose of  relief  from  the  long  and  short-haul  clause  it  but  gave  the 
carrier  the  power  to  exert  a  judgment  as  to  things  public  was  long 
since  pointed  out  by  this  court.     Texas  &  Pac.  Railway  v.  IrUer- 
stale  Com.  Com.,  162  U.  S.  197,  218. 
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With  the  light  afforded  by  the  statements  just  made  we  come  to 
consider  the  amendment.  It  is  certain  that  the  fundamental 
change  which  it  makes  is  the  omission  of  the  substantially  eimilar 
circumstances  and  conditions  clause,  thereby  leaving  the  long  and 
short-haul  clause  in  a  sense  unqualified  except  in  so  far  as  the  sec- 
tion gives  the  right  to  the  carrier  to  apply  to  the  Commission  for 
authority  "to  charge  less  for  longer  than  for  shorter  distances  for 
the  transportation  of  persons  or  property"  and  gives  the  Commis- 
sion authority  from  time  to  time  "to  prescribe  the  extent  to  which 
such  designated  common  carrier  may  be  relieved  from  the  opera- 
tion of  this  section."-  From  the  failure  to  insert  any  word  in  the 
amendment  tending  to  exclude  the  operation  of  competition  as 
adequate  imder  proper  circumstances  to  justify  the  awarding  of 
relief  fi^m  the  long  and  short-haul  clause  and  there  being  nothing 
which  minimizes  or  changes  the  application  of  the  preference  and 
discrimination  clauses  of  the  second  and  third  sections,  it  follows 
that  in  substance  the  amendment  intrinsically  states  no  new  rule 
or  principle  but  simply  shifts  the  powers  conferred  by  the  section 
as  it  originally  stood;  that  is,  it  takes  from  the  carriers  the  deposit 
of  public  power  previously  lodged  in  them  and  vests  it  in  the  Com- 
mission as  a  primary  instead  of  a  reviewing  function.  In  other 
words,  the  elements  of  judgment  or  so  to  speak  the  system  of  law 
by  which  judgment  is  to  be  controlled  remains  unchanged  but  a 
different  tribunal  is  created  for  the  enforcement  of  the  existing 
law.  This  being  true,  as  we  think  it  plainly  is,  the  situation  under 
the  amendment  is  this:  Power  in  the  carrier  primarily  to  meet 
competitive  conditions  in  any  point  of  view  by  charging  a  lesser 
rate  for  a  longer  than  for  a  shorter  haul  has  ceased  to  exist  because 
to  do  so,  in  the  absence  of  some  authority,  would  not  only  be  inimi- 
cal to  the  provision  of  the  fourth  section  but  would  be  in  conflict 
with  the  preference  and  discrimination  clauses  of  the  second  and 
third  sections.  But  while  the  public  power,  so  to  speak,  previ- 
ously lodged  in  the  carrier  is  thus  withdrawn  and  reposed  in  the 
Commission  the  right  of  carriers  to  seek  and  obtain  under  author- 
ized circumstances  the  sanction  of  the  Commission  to  charge  a 
higher  rate  for  a  longer  than  for  a  shorter  haul  because  of  compe- 
tition or  for  other  adequate  reasons  is  expressly  preserved  and  if 
not  is  in  any  event  by  necessary  implication  granted.  And  as  a 
correlative  the  authority  of  the  Commission  to  grant  on  request 
the  right  sought  is  made  by  the  statute  to  depend  upon  the  facts 
established  and  the  judgment  of  that  body  in  the  exercise  of  a 
sound  legal  discretion  as  to  whether  the  request  should  be  granted 
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compatibly  with  a  due  consideration  of  the  private  and  public  in- 
terests concerned  and  in  view  of  the  preference  and  discrimination 
clauses  of  the  second  and  third  sections. 

2.   The  alleged  repugnancy  of  the  section  as  amended  to  the 
Constitviion. 

But  if  the  amendment  has  this  meaning  it  is  insisted  that  it  is 
repugnant  to  the  Constitution  for  various  reasons  which  superfi- 
cially considered  seem  to  be  distinct  but  which  really  are  all  so 
interwoven  that  we  consider  and  dispose  of  them  as  one.  The  ar- 
gument is  that  the  statute  as  correctly  construed  is  but  a  delega- 
tion to  the  Commission  of  legislative  power  which  Congress  was 
incompetent  to  make.  But  the  contention  is  without  merit. 
Field  V.  Clark,  143  U.  S,  649;  Buttfield  v.  Siranahan,  192  U.  S.  470; 
Union  Bridge  Co.  v.  United  States,  206  U.  S.  364;  United  States  v. 
Heinszen,  206  U.  S.  370;  St.  Louis,  Ac.  Ry.  Co.  v.  Taylor,  210  U.  S. 
281 ;  Monongahela  Bridge  Co.  v.  United  States,  216  U.  S.  177.  We 
do  not  stop  to  review  these  cases  because  the  mere  statement  of 
the  contention  in  the  light  of  its  environment  suffices  to  destroy  it. 
How  can  it  otherwise  be  since  the  arjgument  as  applied  to  the  case 
before  us  is  this;  that  the  authority  in  question  was  validly  dele- 
gated so  long  as  it  was  lodged  in  carriers  but  ceased  to  be  suscep- 
tible of  delegation  the  instant  it  was  taken  from  the  carriers  for 
the  purpose  of  being  lodged  in  a  public  administrative  body?  In- 
deed, when  it  is  considered  that  in  last  analysis  the  argument  is 
advanced  to  sustain  the  right  of  carriers  to  exert  the  public  power 
which  it  is  insisted  is  not  susceptible  of  delegation,  it  is  apparent 
that  the  contention  is  self-contradictory  since  it  reduces  itself  to 
an  effort  to  sustain  the  right  to  delegate  a  power  by  contending 
that  the  power  is  not  capable  of  being  delegated.  In  addition, 
however,  before  passing  from  the  proposition  we  observe  that  when 
rightly  appreciated  the  contention  but  challenges  every  decided 
case  since  the  passage  of  the  Act  to  Regulate  Commerce  in  1887 
involving  the  rightfulness  of  the  exertion  by  a  carrier  of  the  power 
to  meet  competition  as  a  means  of  being  relieved  from  the  long  and 
short-haul  clause  of  the  fourth  section  before  its  amendment. 
While  what  we  have  already  said  answers  it,  because  of  its  impor- 
tance we  notice  another  contention.  As  the  power  of  carriers  to 
meet  competition  and  the  relation  of  that  right  to  non-competitive 
places  may  concern  the  fortunes  of  numberless  individuals  and  the 
progress  and  development  of  many  commimities,  it  is  said,  to  per- 
mit authority  to  be  exerted  concerning  the  subject  without  definite 
rules  for  its  exercise  will  be  to  destroy  the  rights  of  persons  and 
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communities.  This  danger,  the  argument  proceeds,  is  not  obviated 
by  declaring  that  the  provisions  of  the  second  and  third  section  as 
to  undue  preference  and  discrimination  apply  to  the  fourth  section, 
since  without  a  definition  of  what  constitutes  undue  preference 
and  discrimination,  no  definite  rule  of  law  is  established  but  whim, 
caprice  or  favor  will  in  the  nature  of  things  control  the  power  ex- 
erted. And  it  is  argued  that  this  view  is  not  here  urged  as  the  mere 
result  of  conjecture,  since  in  the  report  of  the  Commission  in  this 
case  it  was  declared  in  unequivocal  terms  as  the  basis  of  the  order 
entered  that  the  statute  vested  in  the  Commission  a  wide  and  un- 
defined discretion  by  virtue  of  which  it  became  its  duty  to  see  to  it 
that  communities  and  individuals  obtained  fair  opportunities,  that 
discord  was  allayed  and  commercial  justice  everyivhere  given  full 
play.  Let  it  be  conceded  that  the  language  relied  upon  would 
have  the  far-reaching  significance  attributed  to  it  if  separated  from 
its  context,  we  think  when  it  is  read  in  connection  with  the  report 
of  which  it  but  forms  a  part,  and  moreover  when  it  is  elucidated  by 
the  action  taken  by  the  Conunission  there  is  no  substantial  groimd 
for  holding  that  by  the  language  referred  to  it  was  entitled  to  de- 
clare that  the  fourth  section  as  amended  conferred  the  uncontrolled 
exuberance  of.  vague  and  destructive  powers  which  it  is  now  in- 
sisted was  intended  to  be  claimed.  In  any  event,  however,  we 
must  be  governed  by  the  statute  and  its  plain  meaning.  After  all 
has  been  said  the  provisions  as  to  undue  preference  and  discrimi- 
nation, while  involving  of  course  a  certain  latitude  of  judgment 
and  discretion  are  no  more  undefined  or  uncertain  in  the  section 
as  amended  than  they  have  been  from  the  be^nning  and  therefore 
the  argument  comes  once  more  to  the  complaint  that  because  pub- 
lic powers  have  been  transferred  from  the  carriers  to  the  Commis- 
.  sion,  the  wrongs  suggested  will  arise.  Accurately  testing  this  final 
result  of  the  argument  it  is  clear  that  it  exclusively  rests  upon  con- 
victions concerning  the  impolicy  of  having  taken  from  carriers, 
intimately  and  practically  acquainted  as  they  are  with  the  complex 
factors  entering  into  rate  making  and  moreover  impelled  to  equality 
of  treatment  as  they  must  be  by  the  law  of  self-interest  operating 
upon  them  as  a  necessary  result  of  the  economic  forces  to  which 
they  are  subjected,  and  having  lodged  the  power  in  an  official  ad- 
ministrative body  which  in  the  nature  of  things  must  act,  however 
conscientiously,  from  conceptions  based  upon  a  more  theoretical 
and  less  practical  point  of  view.  But  this  does  not  involve  a 
grievance  based  upon  the  construction  or  application  of  the  fourth 
section  as  amended  but  upon  the  wisdom  of  the  legislative  judg- 
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ment  which  was  brought  into  play  in  adopting  the  amendment, 
a  subject  with  which  we  have  nothing  in  the  world  to  do.  It  in 
said  in  the  argument  on  behalf  of  one  of  the  carriers  that  as  in 
substance  and  effect  the  duty  is  imposed  upon  the  Commission  is 
a  proper  case  to  refuse  an  application,  therefore  the  law  is  void  be- 
cause in  such  a  contingency  the  statute  would  amoimt  to  an  im- 
perative enforcement  of  the  long  and  short-haul  clause  and  would 
be  repugnant  to  the  Constitution.  It  is  conceded  in  the  argument 
that  it  has  been  directly  decided  by  this  court  that  a  general  en- 
forcement of  the  long  and  short-haul  clause  would  not  be  repugnant 
to  the  Constitution  {Louisville  &  N,  R,  Co.  v.  Kentucky ^  183  U.  S. 
503),  but  we  are  asked  to  reconsider  and  overrule  the  case  and  thus 
correct  the  error  which  was  manifested  in  deciding  it.  But  we 
are  not  in  the  remotest  degree  inclined  to  enter  into  this  inquiry, 
not  only  because  of  the  reasons  which  were  stated  in  the  case  itself 
but  also  because  of  those  already  expounded  in  this  opinion  and 
for  an  additional  reason  which  is  that  the  contention  by  necessary 
implication  assails  the  numerous  cases  which  from  the  enactment 
of  the  Act  to  Regulate  Commerce  down  to  the  present  time  have 
involved  the  adequacy  of  the  conditions  advanced  by  carriers  for 
justif3ring  their  departure  from  the  long  and  short-haul  clause.  We 
say  this  because  the  controversies  which  the  many  cases  referred 
to  considered  and  decided  by  a  necessary  postulate  involved  an 
assertion  of  the  validity  of  the  legislative  power  to  apply  and  en- 
force the  long  and  short-haul  clause.  How  can  it  be  otherwise 
since  if  this  were  not  the  case  all  the  issues  presented  in  the  numer- 
ous cases  would  have  been  merely  but  moot,  affording  therefore  no 
basis  for  judicial  action  since  they  would  have  had  back  of  them 
no  sanction  of  lawful  power  whatever.  .  .  } 

4.   The  validity  of  the  order  in  the  light  of  ike  statute  as  interpreted. 

The  order  is  in  the  margin.^    The  main  insistence  is  that  there 

*  The  Court  here  considered  the  jurisdiction  of  the  Commerce  Court. 
—  Ed. 

*  fourth  section  order  no.  124 

In  the  matter  of  the  applications,  Nos.  205,  342,  343,  344,  349,  350,  and 
352,  on  behalf  of  the  Transcontinental  Freight  Bureau,  by  R.  H.  Countiss, 
agent,  for  relief  from  the  provisions  of  the  fourth  section  of  the  act  to 
regulate  commerce  as  amended  June  18,  1910,  with  respect  to  rates  made 
from  eastern  points  of  shipment  which  are  higher  to  intermediate  points 
than  to  Pacific  terminals. 

COMMODnr    RATES 

These  applications,  as  above  numbered  on  behalf  of  the  Transcontinental 
Freight  Bureau,  ask  for  authority  to  continue  rates  from  eastern  points  of 
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was  no  power  after  recogniasing  the  existence  of  competition  and 
the  ri^t  to  charge  a  lesser  rate  to  the  competitive  point  than  to 
intermediate  points  to  do  more  than  fix  a  reasonable  rate  to  the 
intermediate  points,  that  is  to  say,  that  under  the  power  transferred 
to  it  by  the  section  as  amended  the  Commission  was  limited  to 
ascertaining  the  existence  of  competition  and  to  authorizing  the 
carrier  to  meet  it  without  any  authority  to  do  more  than  exercise 
its  general  powers  concerning  the  reasonableness  of  rates  at  all 
points.  But  this  proposition  is  directly  in  conflict  with  the  statute 
as  we  have  construed  it  and  with  the  plain  purpose  and  intent 
manifested  by  its  enactment.  To  uphold  the  proposition  it  would 
be  neeessary  to  say  that  the  powers  which  were  essential  to 
the  vivification  and  beneficial  realization  of  the  authority  trans^ 
ferred  had  evaporated  in  the  process  of  transfer  and  hence  that  the 
power  perished  as  the  result  of  the  act  by  which  it  was  conferred. 
As  the  prime  object  of  the  transfer  was  to  vest  the  Commission 

shipmeDt  which  axe  higher  to  intermediate  points  in  Canada  and  in  the 
States  of  Arizona,  New  Mexico,  Idaho,  California,  Montana,  Nevada, 
Oregon,  Utah,  and  Washington,  and  other  States  east  thereof,  than  to 
Pacific  coast  terminals. 

Full  investigation  of  the  matters  and  things  involved  in  these  petitions, 
in  so  far  as  they  concern  westbound  ooipmodity  rates,  having  been  had, 

Itis  ordered,  That  for  the  purposes  of  the  disposition  of  these  applica- 
tions, the  United  States  shall  be  divided  into  five  zones,  as  described  in  the 
following  manner: 

(The  transcontinental  group  hereinafter  described  are  as  specified  in 
R.  H.  Countiss,  agent's,  transcontinental  Tariff  I.  C.  C.  No.  929.) 

Zone  No.  1  comprises  all  that  portion  of  the  United  States  lying  west  of 
a  line  called  Line  No.  1,  which  extends  in  a  general  southerly  direction 
from  a  point  inmiediately  east  of  Grand  Portage,  Minn.;  thence  south- 
westerly, along  the  northwestern  shore  of  Lake  Superior,  to  a  point  immedi- 
ately east  of  Superior,  Wis. ;  thence  southerly,  along  the  eastern  boundary 
of  Transcontinental  Group  F,  to  the  intersection  of  the  Arkansas  and 
Oklahoma  State  line;  thence  along  the  west  side  of  the  Kansas  City  South- 
em  Railway  to  the  Gulf  of  Mexico. 

Zone  No.  2  embraces  all  territoryvin  the  United  States  lying  east'  of 
Line  No.  1  and  west  of  a  line  called  Line  No.  2,  which  begins  at  the  inteiv 
national  boundary  between  the  United  States  and  Canada,  immediately 
west  of  Cockbum  Island,  in  Lake  Huron;  passes  westerly  through  the 
Straits  of  Mackinaw;  southerly,  through  Lake  Michigan  to  its  southern 
boundary;  follows  the  west  boundary  of  Transcontinental  Group  C  to 
Paducah,  Ky.;  thence  follows  the  east  side  of  the  Illinois  Central  Railroad 
to  the  southern  boundary  of  Transcontinental  Group  C;  thence  follows  the 
east  boundary  of  Group  C  to  the  Gulf  of  Mexico. 

Zone  No.  3  embraces  all  territory  in  the  United  States  lying  east  of  Line 
No.  2  and  north  of  the  south  boundary,  of  Transcontinental  Group  C,  and 
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within  the  scope  of  the  discretion  imposed  and  subject  in  the  na- 
ture of  things  to  the  limitations  arising  from  the  character  of  the 
duty  exacted  and  flowing  from  the  other  provisions  of  the  act  with 
authority  to  consider  competitive  conditions  and  their  relation  to 
persons  and  places,  necessarily  there  went  with  the  power  the  right 
to  do  that  by  which  alone  it  could  be  exerted,  and  therefore  a  con- 
sideration of  the  one  and  the  other  and  the  establishment  of  the 
basis  by  percentages  was  within  the  power  granted.  As  will  be 
seen  by  the  order  and  as  we  have  already  said  for  the  purpose 
of  the  percentages  established  zones  of  influence  were  adopted  and 
the  percentages  fixed  as  to  such  zones  varied  or  fluctuated  upon 
the  basis  of  the  influence  of  the  competition  in  the  designated  areas. 
As  we  have  pointed  out  though  somewhat  modified  the  zones  as 
thus  selected  by  the  Commission  were  in  substance  the  same  as 
those  previously  fixed  by  the  carriers  as  the  basis  of  the  rate-mak- 
ing which  was  included  in  the  tariffs  which  were  under  investiga- 
tion and  therefore  we  may  put  that  subject  out  of  view.  Indeed, 
except  as  to  questions  of  power  there  is  no  contention  in  the  argu- 

OD  and  west  of  line  No.  3  which  is  the  Buffalo-Pittsburg  line  from  Buffalo, 
N.  Y.,  to  Wheeling,  W.  Va.,  marking  the  western  boundary  of  Trunk  line 
Freight  Association  territory;  thence  follows  the  Ohio  River  to  Huntington, 
W.  Va. 

Zone  No.  4  embraces  all  territory  in  the  United  States  east  of  Line  No.  3 
and  north  of  the  south  boundary  of  Transcontinental  Group  C. 

Zone  No.  5  embraces  all  territory  south  and  east  of  Transcontinental 
Group  C. 

It  is  further  ordered,  (1)  That  those  portions  of  the  above-numbered  ap- 
plications that  request  authority  to  maintain  higher  commodity  rates  from 
points  in  Zone  No.  1  to  intermediate  points  than  to  Pacific  coast  terminals 
be,  and  the  same  are  hereby  denied,  ^ective  November  15,  1911;  (2)  that 
petitioners  herein  be,  and  they  are  hereby  authorized  to  establish  and  main- 
tain, effective  November  15,  1911,  commodity  rates  from  all  points  in  zones 
numbered  2,  3,  and  4,  as  above  defined,  to  points  intermediate  to  Pacific 
coast  terminals  that  are  higher  to  intermediate  points  that  to  Pacific  coast 
terminals;  provided,  that  the  rates  to  intermediate  points  from  points  in 
zones  numbered  2, 3,  and  4  shall  not  exceed  the  rates  on  the  same  commodi- 
ties from  the  same  points  of  origin  to  the  Pacific  coast  terminals  by  more 
than  7  per  cent  from  points  in  Zone  No.  2,  15  per  cent  from  points  in  Zone 
No.  3,  and  25  per  cent  from  points  in  Zone  No.  4. 

The  oonunission  does  not  hereby  approve  any  rates  that  may  be  estab- 
lished under  this  authority,  all  such  rates  being  subject  to  complaint,  investi- 
gation, and  correction  if  they  conflict  with  any  other  provisions  of  the  act^. 

By  the  commission : 

[seal]  Judson  C.  Clbiientb, 

Chairman 
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ment  as  to  the  inequality  of  the  zones  or  percentages  or  as  to  any 
undue  preference  or  discrimination  resulting  from  the  action  taken. 
But  be  this  as  it  may,  in  view  of  the  findings  of  the  Commission  as 
to  the  system  of  rates  prevailing  in  the  tariffs  which  were  before  it, 
of  the  inequalities  and  burdens  engendered  by  such  system,  of  the 
possible  aggrandizement  unnaturally  beyond  the  limits  produced 
by  competition  in  favor  of  the  competitive  points  and  against  other 
points  by  the  tariflF  in  question,  facts  which  we  accept  and  which 
indeed  are  unchallenged,  we  see  no  ground  for  saying  that  the  order 
was  not  sustained  by  the  facts  upon  which  it  was  based  or  that 
it  exceeded  the  powers  which  the  statute  conferred  or  transcended 
the  limits  of  the  sound  legal  discretion  which  it  lodged  in  the  Com- 
mission when  acting  upon  the  subject  before  it. 

It  results  that  the  Commerce  Court  in  enjoining  the  order  of  the 
Commission  was  wrong  and  its  decree  to  that  end  must  therefore 

■ 

be  reversed  and  the  case  be  remanded  to  the  proper  district  court 
with  directions  to  dismiss  the  bill  for  want  of  equity. 

Reversed, 


IN  THE  MATTER  OF  APPLICATIONS  FOR  RELIEF 
FROM  THE  OPERATION  OF  THE  FOURTH  SECTION 
IN  REGARD  TO  CERTAIN  RATES  ON  SALT. 

24  I.  C.  C.  192  (1912). 

R,  B.  Scott  and  G.  H,  Crosby  for  Chicago,  Burlington  &  Quincy 
Railroad  Company. 

W.  F,  Dickinson  and  W.  T.  Hughes  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company  and  St.  Paul  &  Kansas  City  Short  line 
Railroad  Company. 

F.  H.  Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

A.  G.  Sheer  for  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. 

H.  E.  Pierpont  for  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company. 

H.  G.  Herbel  and  C.  C.  P.  Rattsch  for  Missouri  Pacific  Railway 
Company  and  St.  Louis,  Iron  3Iountain  &  Southern  Railway 
Company. 

J.  W.  Allen  for  Missouri,  Kansas  &  Texas  Railway  Company. 
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R,  V.  Fletcher  and  B.  J,  Rowe  for  Illinois  Central  Railroad  Com- 
pany. 
N.  S.  Brown  and  H.  E.  Watts  for  Wabash  Railroad  Company. 

Report  of  the  Cobimission. 

Proutt,  Chairman: 

In  Board  of  Railroad  Commissioners  of  the  State  of  Kansas  v. 
A.,  T.  &  S.  F.  Ry.  Co.,  22  I.  C.  C,  407,  the  Commission  had 
before  it  rates  on  salt  to  the  Mississippi  River  and  territory  west 
from  points  of  production  in  Michigan  and  Kansas.  The  record 
in  that  case  showed  that  these  rates  had  been  the  subject  of  much 
controversy  in  the  past,  resulting  in  the  adjustment  then  in  effect 
which  was  for  the  most  part  approved  by  the  Commission. 

Carriers  transporting  salt  from  the  Kansas  field  into  this  terri- 
tory disregard,  in  some  instances,  the  rule  of  the  fourth  section 
and  had  filed  applications  with  the  Commission  asking  leave  to 
continue  the  charging  of  the  higher  rate  at  the  intermediate  point. 
The  intention  was  to  set  down  these  applications  for  hearing  along 
with  the  above  case,  but  through  some  oversight  notice  was  not 
given  to  all  the  appUcants.  Nevertheless  the  facts  were  in  the 
main  developed  in  testimony  and  referred  to  in  argument. 

The  Commission  in  its  report  stated  that,  so  far  as  that  record 
disclosed,  no  justification  was  shown  for  making  the  higher  inter- 
mediate charge,  but  inasmuch  as  certain  of  the  interested  carriers 
had  been  given  no  opportunity  to  be  heard  upon  their  fourth  sec- 
tion applications,  leave  was  granted  to  any  defendant  to  ask  for 
a  further  hearing  upon  that  phase  of  the  matter  upon  the  filing  of 
a  request  therefor,  stating  the  additional  facts  which  could  be 
shown.  Such  requests  were  made,  the  applications  were  assigned 
for  further  hearing,  and  testimony  has  been  introduced  and  briefs 
filed  in  support  of  the  prayer  of  these  apphcations  by  certain  of 
the  carriers,  so  that  the  matter  is  now  before  us  for  disposition 
upon  a  complete  record. 

Two  distinct  questions  are  presented  according  as  the  route  of 
the  applicant  is  direct  or  circuitous. 

THE  DIRECT  LINE. 

As  will  be  seen  by  reference  to  the  original  report,  which  should 
be  examined  for  an  understanding  of  this  report,  salt  of  the  same 
quality  and  value  is  produced  both  in  Michigan  and  Kansas. 
From  Michigan  it  moves  toward  the  west  and  from  Kansas  toward 
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the  east.  Since  the  value  of  the  commodity  is  very  low,  the  freight 
rate  determines  largely  the  cost  at  which  it  can  be  laid  down  at  a 
particular  point.  Rates  from  these  different  sources  of  supply 
into  midway  territory  lying  directly  west  of  the  Mississippi  River 
determine,  therefore,  to  a  considerable  extent,  whether  the  salt 
which  supplies  this  territory  shall  come  from  Michigan  or  Kansas, 
and  have  naturally  been  in  the  past  the  subject  of  much  contro- 
versy between  carriers  leading  from  these  rival  fields.  As  a 
result  a  scheme  of  rates  has  been  devised  which  blankets  a  con- 
siderable territory  west  of  the  Mississippi  River. 

Rates  from  the  Michigan  field  to  the  Mississippi  River  are 
lower  than  these  blanket  rates.  Carriers  leading  from  the  Kansas 
field  usually  name  rates  to  the  Mississippi  River  which  are  not  as 
low  as  the  Michigan  rate,  but  are  lower  than  the  intermediate 
blanket  rate,  and  this  constitutes  the  violation  of  the  fourth  sec- 
tion against  which  relief  is  sought. 

St.  Louis  may  be  selected  as  the  most  marked  illustration.  It 
will  be  seen  from  the  original  report  that  rates  on  package  salt 
from  Michigan  points  to  St.  Louis  are  11|  cents  per  100  pounds, 
while  from  Kansas  points  the  rate  is  13|  cents.  At  intermediate 
points  west  of  St.  Louis  and  east  of  Kansas  City  rates  ranging  from 
14  cents  to  16  cents  per  100  pounds  are  maintained.  The  claim 
of  the  carriers  is  that  the  St.  Louis  rate  i^  unduly  low,  that  the 
intermediate  rate  is  reasonable,  and  that  the  higher  intermediate 
charge  should  therefore  be  permitted. 

The  brief  of  one  of  the  defendants  states  that  formerly  the  rate 
from  Kansas  to  St.  Louis  was  15  cents,  and  that  when  this  rate 
prevailed  no  higher  rate  was  maintained  at  any  intermediate 
point.  It  was  found,  however,  that  salt  could  not  move  to  that 
market  under  this  rate  in  competition  with  Michigan  salt,  and 
for  this  reason  the  rate  was  reduced  to  13}  cents.  At  the  same 
time  intermediate  rates  were  readjusted  upon  the  present  basis. 

Salt  does  not  originate  at  St.  Louis.  While  that  market  is  lo- 
cated upon  the  Mississippi  River,  it  does  not  appear  that  salt 
moves  into  it  by  water.  We  have  here  the  simple  case  of  two 
producing  fields  served  only  by  rail  lines  seeking  to  sell  in  a  com- 
mon market. 

Plainly,  if  lines  leading  from  the  Kansas  field  to  St.  Louis  are 
justified  in  making  a  higher  intermediate  charge,  then  lines  from 
the  Michigan  field  may  do  the  same  thing.  Still  further,  Kansas 
lines  may  upon  the  same  pretense  name  a  lower  rate  to  points 
east  of  St.  Louis  than  they  name  to  St.  Louis,  and  in  the  same  way 
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lines  from  Michigan  may  make  a  lower  charge  to  the  west  of  St. 
Louis  than  the  St.  Louis  rate. 

It  is  urged  that  St.  Louis  is  an  important  market,  while  points 
both  east  and  west  of  that  locality  are  comparatively  imimportant. 
But  this  should  be  a  reason  against  rather  than  for  the  discrimina- 
tion in  favor  of  St.  Louis.  If  a  city  is  large  and  prosperous  by 
virtue  of  natural  advantages  it  may  justly  be  given  the  benefit 
of  its  location,  even  though  that  may  result  in  apparent  discrim- 
ination against  smaller  intermediate  points;  but  the  mere  fact 
that  a  market  is  important  and  a  large  consumer  is  not  of  itself 
this  kind  of  a  natural  advantage.  One  important  purpose  of  the 
act  to  regulate  commerce  was  to  stop  discrimination  against  the 
weak,  whether  individual  or  locality.  While  market  competition 
must  always  be  considered,  and  while  it  may  alone  in  some  cases, 
perhaps,  justify  the  granting  of  relief  under  the  fourth  section,  we 
can  not  feel  that  it  does  in  this  case. 

It  is  urged  by  the  carriers  that  the  present  adjustment  of  rates 
is  the  outcome  of  much  competitive  struggle  in  the  past,  is  reason- 
ably satisfactory  and  ought  not  to  be  disturbed,  as  it  will  be  if  we 
prohibit  the  higher  intermediate  charge.  Even  if  all  this  were 
true  in  the  particular  case  before  us  we  should  not  feel  justified  in 
setting  aside  the  plain  requirement  of  Congress  for  the  reason 
that  in  a  particular  instance  some  readjustment  of  present  tariffs 
might  be  required.  It  is  difficult  to  imagine  any  case  to  which  the 
inhibition  of  the  fourth  section  would  apply  if  it  does  not  here, 
and  We  are  constrained  to  hold  that  direct  lines  leading  from  the 
Kansas  fields  have  shown  no  sufficient  justification  for  their  peti- 
tion to  be  allowed  to  continue  the  charging  of  a  higher  rate  at  the 
intermediate  point,  and  this  request  must,  therefore,  be  denied. 

THE  CIRCUITOUS  LINE. 

Rates  from  Kansas  points  of  production  to  territory  west  of 
the  Mississippi  River  are,  for  the  most  part,  stated  in  groups, 
the  rates  themselves  running  from  15  cents  to  19  cents.  To  all 
these  points  rates  by  all  lines  are  the  same.  It  frequently  hap- 
pens, therefore,  that  the  long  line  in  handling  traffic  to  a  particular 
point  carries  it  through  territory  which  takes  a  higher  rate  than 
that  to  the  destination  group,  and  this  results  in  a  violation  of 
the  fourth  section. 

The  following  illustration  is  taken  from  the  brief  filed  by  the 
Illinois  Central  Railroad  Company:    The  rate  from  Hutchinson, 
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Kans.,  to  Onawa,  Iowa,  is  18  cents,  the  distance  by  the  Chicago 
&  North  Western  and  its  connections  being  455  miles.  The  dis- 
tance by  the  Illinois  Central  and  its  connections  is  663  miles. 
Upon  the  line  of  the  Illinois  Central  are  certain  points  taking 
rates  of  19  cents. 

This  Commission  has  held  that  where  the  direct  line  observes 
the  rule  of  the  fom-th  section  the  circuitous  line  may  meet  the 
rate  of  the  direct  line,  although  it  makes  a  higher  rate  at  inter- 

s 

mediate  points,  provided  such  intermediate  rate  is  reasonable. 
In  such  case  the  two  points  for  consideration  are:  Is  the  inter- 
mediate rate  reasonable,  and  is  the  line  circuitous? 

In  the  present  instance,  while  we  have  not  found  that  all  these 
rates  from  the  Kansas  field  to  points  west  of  the  Mississippi  River 
are  reasonable,  still  we  think  it  fairly  appears  that  if  these  tariffs 
are  readjusted  so  as  to  comply  with  the  fourth  section  by  the 
direct  line,  and  if  in  the  process  of  such  readjustment  no  material 
advance  is  made  in  the  present  rates  it  should  be  held  that  the 
rates  are  reasonable  in  the  absence  of  objection  and  to  the  extent 
of  permitting  the  maintenance  of  a  higher  rate  at  the  intermediate 
point,  provided  the  line  is  circuitous. 

In  disposing  of  fourth  section  applications  covering  passenger 
fares  we  ordinarily  treated  a  line  as  circuitous  if  it  exceeded  the 
direct  line  in  mileage  by  not  less  tban  15  per  cent,  and  we  think 
the  same  rule  might  be  fairly  applied  here.  We  do  not  hold  that 
this  rule  should  be  made  one  of  universal  application  in  disposing 
of  fourth-section  applications  involving  rates  of  freight.  It  is 
possible  that  other  elements  besides  mere  distance  should  be  con- 
sidered and  that  the  disabilities  of  a  particular  line  might  be  such 
as  would  justify  the  higher  intermediate  charge  even  though  the 
distance  were  no  greater.  Upon  that  no  opinion  is  expressed. 
We  simply  hold  that  here,  where  the  conditions  under  which  all 
these  lines  are  constructed  are  substantially  the  same,  this  rule 
may  be  properly  applied.  If  any  case  which  should  involve  an 
exception  exists  it  has  not  been  developed  in  this  record. 

Permission  will,  therefore,  be  denied  to  the  direct  line  to  main- 
tain  a  higher  intermediate  charge  in  violation  of  the  fourth  sec- 
tion, but  where  the  direct  line  observes  the  fourth  section  a 
competing  line  whose  mileage  exceeds  that  of  the  direct  line  by 
not  less  than  15  per  cent  will  be  permitted  to  meet  the  rate  of  the 
direct  line  without  reducing  its  present  intermediate  charge.^ 

>  See  Fourth  Section  Violations  in  the  Southeast,  30 1.  C.  C.  153.  —  Ed. 
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WICKWIRE  STEEL  COMPANY  ET  AL.  v.  NEW  YORK 
CENTRAL  &  HUDSON  RIVER  RAILROAD  COMPANY 
ET  AL. 

30  I.  C.  C.  415  (1914). 

Robert  C.  Palmer  for  Wickwire  Steel  Company. 

Robert  F,  ScheUing  for  Buffalo  Union  Furnace  Company. 

Daniel  J,  Kenejick  for  Tonawanda  Iron  &  Steel  Company. 

George  P.  Keating  for  New  York  State  Steel  Company. 

Louis  L.  Babcock  and  John  Henry  Hammond  for  Lackawanna 
Steel  Company. 

William  A. •Glasgow,  Jr.,  for  complainants. 

George  Stuart  PaUeraon,  0.  E.  BtUterfieldf  William  Ainsworth 
Parker,  and  Harris,  Havens,  Beach  &  Harris  for  defendants. 

Report  of  the  Commission  upon  Rehearing. 

Meyer,  Commissioner: 

This  proceeding  is  a  reopening  of  a  case  decided  by  the  Com- 
mission on  May  29,  1913,  Wickwire  Steel  Co.  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  *2!J  I.  C.  C,  168,  which  concerned  the  rate  on  coke 
from  the  Connellsville  region  to  the  blast  furnaces  and  steel 
mills  in  and  about  the  city  of  Buffalo,  N.  Y. 

Prior  to  April  1,  1910,  the  rate  from  the  Connellsville  region 
to  Buffalo  was  $1.65  per  ton.  On  that  date  the  rate  was  increased 
to  $1.85.  The  complainants  filed  a  complamt  attacking  the 
increased  rate  as  unjust  and  unreasonable  in  and  of  itself,  and 
also  on  the  ground  that  in  comparison  with  the  rates  enjoyed  by 
complainants'  competitors,  located  in  the  Pittsburgh  and  Gary 
districts  and  eastern  Pennsylvania,  it  was  unjustly  discrimina- 
tory. Complainants  also  appealed  to  the  courts  for  an  injunction 
restraining  the  defendants  from  putting  the  increased  rate  into 
effect,  but  this  proceeding  was  unsuccessful.  After  the  amend- 
ment to  the  act  to  regulate  conmierce,  effective  June  18, 1910,  they 
applied  to  the  Commission  to  suspend  the  rate,  but  this  petition 
was  denied  on  the  ground  that  the  rate  had  already  gone  into 
effect.    The  case  then  proceeded  on  the  petition  above  described. 

The  hearings  in  tfte  original  case  were  held  at  Buffalo,  N.  Y., 
on  October  24,  1910,  and  April  10,  1911.  It  was  argued  No- 
vember 2,  1911.    Before  the  Commission  could  dispose  of  the 
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issues  presented  a  number  of  complaints  involving  the  rates  on 
coke  from  the  Connellsville  region  to  Buffalo  and  various  other 
coke  consuming  points  were  filed.  These  cases  were  Docket 
No.  3864,  Coke  Producers'  Asso.  v.  B.  &  0.  R.  R.  Co.,  27  I.  C.  C, 
125;  No.  4650,  Pittsburgh  Sled  Co.  v.  L.  S.  &  M.  S.  R.  Co.,  27 
I.  C.  C,  173;  No.  4607,  Youngstoum  Sheet  &  Tube  Co.  v.  P.  & 
L.  E.  R.  R.  Co.,  27  I.  C.  C,  165;  No.  4449,  Wisconsin  Sled  Co. 
V.  P.  &  L.  E.  R.  R.  Co.,  27  I.  C.  C,  152;  No.  4449  (Sub-No.  1), 
Same  v.  Pennsylvania  R.  R.  Co.,  27  lb.,  152;  and  No.  4449  (Sub- 
No.  2),  Inland  Steel  Co.  v.  P.  &  L.  E.  R.  R.  Co.,  27  lb.,  152. 

Hearings  were  held  in  these  cases  as  follows:.  No.  3854,  at 
Washington,  D.  C,  December  1&-21,  1911,  March  1&-21,  1912, 
April  30-May  3,  1912,  May  27-30,  1912;  No.  4650,  at  Washmg- 
ton,  April  22-24,  1912,  May  20-22,  1912,  and  November  18, 
1912;  No.  4607,  at  Washmgton,  May  27-28,  1912,  June  4-6, 
1912,  and  at  New  York  City  on  June  29,  1912;  No.  4449  and 
Sub-Nos.  1  and  2  at  Washington,  December  18-21,  1911,  and 
March  18-21,  1912. 

Arguments  were  had  on  the  following  dates:  No.  4650,  March 
15,  1913;  No.  4607,  November  25,  1912;  No.  4449,  and  Sub- 
Nos.  1  and  2,  November  25,  1912,  and  No.  3854,  on  November 
25,  1912. 

While  the  latter  group  of  cases  was  pending,  counsel  for  com- 
plainants in  the  Wickmre  case  was  advised  that  the  Commission 
was  delaying  action  in  that  case  because  of  its  connection  with 
these  other  rate  cases.  It  appeared  to  the  Conmiission  that  if 
it  should  establish  the  rates  on  coke  from  Connellsville  to  Buffalo 
in  advance  of  a  decision  in  the  other  coke  cases  it  would  virtually 
decide  the  latter,  because  the  rate  from  Connellsville  to  Buffalo 
is  one  rate  in  a  system  of  related  rates.  It  did  not  appear  wise  and 
just  to  the  Commission  to  permit  the  individual  Connellsville- 
Buffalo  rate  practically  to  determine  all  the  related  rates.  When 
counsel  for  complainants  was  advised  of  this  situation,  he  ex- 
pressed the  desire  that  his  case  be  determined  without  reference 
to  the  other  cases,  in  the  view  that  the  method  of  procedure  con- 
templated by  the  Commission  might  deprive  his  clients  of  the 
kind  of  hearing  which  is  guaranteed  under  the  act.  It  may  be 
noted  in  this  connection  that  although  it  would  seem  that  com- 
plainants had  full  knowledge  of  the  other  coke  rate  cases  and  of 
their  relation  to  the  Buffalo  case,  no  effort  was  made  by  them  at 
any  time  formally  to  intervene  or  in  any  other  manner  to  partici- 
pate in  the  proceedings. 
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The  Commission  considered  the  related  coke  cases  with  the 
greatest  care  in  all  their  details,  ajid  as  a  result  the  rate  of  $1.85 
to  Buffalo  was  declared  not  to  be  unreasonable. 

Following  the  decisions  in  these  cases  counisel  for  complainants 
in  the  Wickrvire  case  petitioned  for  a  rehearing.  This  petition 
specified  a  number  of  alleged  errors  in  the  Commission's  decision 
of  May  29  and  asked  that  the  case  be  reopened  for  further  evi- 
dence or  for  a  rehearing.  As  shown  by  the  petition  filed,  ap- 
parently complainants  desired  to  submit  evidence  as  to  the 
effect  of  the  increased  rate  of  $1.85  upon  the  pig-iron  industry 
at  Buffalo,  as  to  the  cost  of  manufacture  as  compared  with  their 
competitors,  and  as  to  the  opportunity  of  remaining  in  markets 
which  they  had  hitherto  been  able  to  reach  in  competition  with 
other  pig-iron  producers;  and,  secondly,  evidence  in  rebuttal  of 
the  Commission's  conclusion  that  the  rate  of  $1.85  was  a  proper 
one  in  relation  to  the  other  rates  from  the  Connellsville  region. 
Feeling  that  the  Commission  should  have  the  benefit  of  whatever 
criticism,  additional  testimony,  and  argument  the  counsel  in  the 
Wichwire  case  might  offer  with  reference  to  its  decision,  the 
petition  for  rehearing  was  granted. 

The  case  was  set  for  rehearing  at  Buffalo  on  November  19, 
1913,  before  a  member  of  the  Commission.  Some  time  prior  to 
the  date  of  the  hearing,  however,  counsel  for  complainants  ad- 
vised the  Commission  that  he  and  his  associates  had  examined 
the  record  in  the  case,  and  that  they  had  come  to  the  conclusion 
that  there  was  no  evidence  which  they  desired  to  offer  at  the 
proposed  hearing,  and  consequently  desired  to  have  the  Wickwire 
case  reassigned  for  argument  without  further  testimony,  and  for  ' 
the  filing  of  briefs.  This  course  was  assented  to  by  counsel  for 
defendants  and  the  Conunission,  and  the  case  was  eventually 
reargued  on  January  9,  1914. 

It  appeared  from  the  briefs  and  the  argument  that  complain- 
ants' counsel  had  decided,  first,  that  the  suggested  evidence  as 
to  the  cost  of  production  was  not  relevant,  and  that  in  general 
they  felt  content  to  have  the  question  whether  the  carriers  had 
sustained  the  burden  of  proof  determined,  so  far  as  the  evidence 
was  concerned,  upon  the  original  record.  Complainants'  present 
position  is  in  short  that  there  was  no  proof  in  the  original  pro- 
ceeding upon  which  a  decision  in  favor  of  the  carriers  could  be 
sustained;  that  the  proof  offered  by  the  defendants  did  not  sus- 
tain the  burden  imposed  upon  them  by  the  amendment  of  1910 
of  justifying  the  increased  rate;    and  that  the  Conmiission  in 


WICKWIBE  STEEL  CO.   V.   N.   Y.   C.    ft   H.   R.   R.  R.    CO.        435 

deciding  that  the  increase  of  the  rate  was  justified  went  outside 
of  the  record  in  violation  of  the  complainants'  rights. 

That  portion  of  the  Commission's  report  to  which  complain- 
ants' allegations  of  error  are  now  principally  directed  is  the  con- 
cluding paragraph,  which  reads  as  follows: 

''The  adjustm^it  made  by  the  carriers  tends  to  lessen  the 
discrimination  against  eastern  Pennsylvania  furnaces.  Further- 
more, the  rate  to  Buffalo  is  one  rate  in  a  large  rate  structure  which 
embraces  the  great  industrial  territory  in  the  United  States.  We 
can  not,  in  fairness  to  other  localities,  isolate  this  rate  and  ignore 
all  others.  It  yields  a  revenue  of  5.44  mills  per  ton  per  mile. 
This  is  somewhat  higher  per  ton  per  mile  than  the  rate  to  Chicago, 
for  instance,  but  considerably  lower  per  ton  per  mile  than  the 
rate  to  numerous  other  points.  The  rate  of  $1.85  fits  into  the 
coke-rate  map  as  reconstructed  by  us  in  a  group  of  cases,  of  which 
this  is  one,  and  all  of  which  must  be  considered  together.  We 
have  given  most  careful  consideration*  to  all  the  ajspects  of  the 
question  before  us,  and  we  are  constrained  to  hold  that  the 
rate  under  attack  is  not  unreasonable.  The  complaint  must 
be  dismissed." 

The  decision,  it  will  be  observed,  rests  on  two  grounds  which 
in  general  are  of  the  same  nature,  namely,  a  comparison  of  rates; 
that  is,  a  comparison  of  the  rate  in  controversy,  the  Buffalo  rate 
of  $1.85,  first,  with  the  rates  from  the  Connellsville  region  to  the 
eastern  Pennsylvania  furnaces,  and,  secondly,  with  the  rates  to 
other  coke  consuming  points  which  use  Connellsville  coke.  Com- 
plainants admit,  as  a  general  proposition,  that  rates  may  properly 
be  judged  by  comparison  with  other  rates,  but  contend  that  the 
comparisons  in  the  present  case  were  improper  for  reasons  which 
now  will  be  discussed. 

It  was  stated  in  the  decision  that  in  comparing  the  controverted 
rate  with  the  rate  to  eastern  Pennsylvania  furnaces  the  adjust- 
ment made  by  the  carriers  in  establishing  the  $1.85  rate  tended 
to  lessen  the  discrimination  against  eastern  Pennsylvania  furnaces 
that  existed  under  the  old  rate  structure.  Earlier  in  the  report 
reference  was  made  to  testimoMy  for  the  defendants  that  the 
rate  was  advanced  from  $1.65  to  $1.85  because  the  $1.65  rate 
for  the  haul  to  Buffalo  compared  with  the  rates  from  the  Con- 
nellsville region  to  various  eastern  Pennsylvania  furnaces  had 
seemed  to  be  unreasonably  low  and  had  consequently  led  to  a 
vigorous  protest  from  the  Eastern  Pig  Iron  Association;  and  that 
it  was  to  meet  this  protest  and  to  put  the  rate  to  Buffalo  on  the 
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same  relative  basis  that  the  increase  had  been  made,  the  all^a- 
tion  being,  however,  that,  even  with  the  increase,  the  Buffalo 
rate  was  still  on  a  substantially  lower  basis  than  the  other 
rates  mentioned. 

Complainants  now  contend  that  such  evidence  offered  by  the 
carriers  could  not  justify  the  increase,  and  moreover  that  such  an 
issue,  discrimination,  was  one  which  could  not  and  should  not 
have  been  considered  in  such  a  proceeding  as  the  Wickwire  case. 
They  take  the  same  position  regarding  the  Commission's  consid- 
eration of  the  relation  of  the  Buffalo  rate  to  the  other  coke  rates, 
describing  this  as  an  effort,  improper  in  such  a  proceeding,  to 
adjust  the  differentials  between  the  various  consuming  points. 
The  following  discussion  will  have  reference  principally  to  the 
objection  that  the  issue  of  discrimination  can  not  be  considered. 

WhUe  pointing  out  that  the  rate  in  this  case  was  not  actually 
suspended,  their  protest  having  been  made  after*  it  had  become 
effective,  complainants  argue  that  the  case  is  in  principle  the 
same  as  one  under  section  15  of  the  act,  relating  to  a  suspended 
schedule  proposing  an  increase  of  rates,  and  that  as  the  rate  was 
increased  subsequent  to  January  1,  1910,  the  burden  of  proof  is 
upon  the  carriers.  There  can  be  no  difference  of  opinion  r^ard- 
ing  this  proposition  as  to  the  burden  of  proof.  Complainants 
argue  further  that  in  such  a  proceeding  the  act  itself  fixes  the 
issue,  and  that  this  issue  is  solely  whether  the  increased  rate  is 
just  and  reasonable;  that  is,  it  is  an  issue  under  section  1  of  the 
act,  and  the  Commission  may  not  consider  an  issue  of  discrimi- 
nation or  the  matter  of  differentials.  This  contention  is  rested 
on  the  concluding  portion  of  the  second  paragraph  of  section  15, 
which  reads  as  follows: 

"At  any  hearing  involving  a  rate  increased  aflfer  January  1, 
1910,  or  of  a  rate  sought  to  be  increased  after  the  passage  of  this 
act,  the  burden  of  proof  to  show  that  the  increased  or  proposed 
increased  rate  is  just  and  reasonable  shall  be  upon  the  common 
carrier,  and  the  Commission  shall  give  to  the  hearing  and  decision 
of  such  questions  preference  over  all  other  questions  pending 
before  it  and  decide  the  same  as  «peedily  as  possible." 

The  foregoing  is  the  proposition  as  argued  by  complainants' 
counsel  at  the  reargument.  In  complainants'  opening  brief  it 
appears  in  a  somewhat  modified  form  to  the  effect  that  an  in- 
creased rate  can  not  be  justified  on  the  theory  of  "equalization" 
of  rates  to  competing  points  nor  to  avoid  a  violation  of  section  4 
of  the  act.    In  support  of  the  contentions  thus  made  the  Com- 
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mission  is  cited  in  three  cases,  In  the  Matter  of  Advances  in  Rates 
for  the  Transportation  of  Coal  by  the  Chesapeake  &  Ohio  and  Others, 
22  I.  C.  C,  604,  612;  Coal  Bates  to  Davenport,  Iowa,  26  I.  C.  C, 
140,  and  Calif omiorNevada  I/umber  Rates,  28  I.  C.  C,  313. 

With  the  contention  that  an  issue  of  discrimination  in  the 
sense  of  preference  and  prejudice  under  section  3  of  the  act  can 
not  be  considered  in  a  proceeding  relating  to  a  rate  increased 
since  1910  we  are  unable  to  agree.  Considering  that  portion  of 
section  15  relating  to  new  schedules,  which,  as  already  indicated, 
was  invoked  by  complainants  in  argument,  it  will  be  noticed  that 
the  act  provides: 

"Whenever  there  shall  be  filed  with  the  Commission  any 
schedule  stating  a  new  individual  or  joint  rate,  fare  .  .  .  the 
Commission  shall  have,  and  is  hereby  given  authority,  either 
upon  complaint  or  upon  its  own  initiative  without  complaint 
...  to  enter  upon  a  hearing  concerning  the  propriety  of  siich  rate, 
fare,  charge,  etc,  .  .  • " 

Surely  such  a  term  as  "propriety"  does  not  limit  the  Com- 
mission to  considering  only  the  reasonableness  of  the  rate  with- 
out reference  to  other  considerations  entering  into  its  propriety. 
This  term  seems  comprehensive  enough  to  cover  all  the  consid- 
erations entering  into  a  rate,  such  as  its  reasonableness  per  se, 
its  relative  reasonableness,  or  its  preferential  or  prejudicial  char- 
acter. Complainants'  attempted  limitation  of  the  meaning  of 
the  act  is  rested  on  the  provision  as  to  burden  of  proof  quoted 
above,  which  follows  the  portion  of  section  15  last  quoted.  This 
provision  would  seem  to  mean,  both  from  its  language  and  from 
its  position  in  the  paragraph,  simply  that  when  the  new  rate  is 
an  increased  rate,  as  to  one  issue  only,  namely,  whether  it  is 
just  or  reasonable,  the  burden  of  proof  shall  be  on  the  carrier. 
WhQe  it  may  be  conceded  that  when  the  rate  is  an  increased 
rate  this  particular  issue  is  one  necessarily  and  unavoidably  a 
part  of  the  case,  it  does  not  follow  that  it  must  be  the  sole  issue. 
Even  though  the  Commission  in  the  case  of  an  increased  rate  al- 
ways is  to  consider  whether  it  is  just  and  reasonable,  it  is  not  pre- 
cluded from  considering  the  rate  from  other  viewpoints,  such  as 
that  of  its  preferential  or  discriminatory  character.  In  view  of 
the  general  import  of  the  language  of  the  paragraph  taken  as  a 
whole,  to  argue  the  contrary  would  seem  to  be  to  tortmre  the 
plain  meaning  of  the  act  into  a  restricted  sense  in  nowise  neces- 
sarily inferable  from  its  terms. 

Passing  to  the.  practice  under  this  section,  it  is  the  fact  that  it 


438   FUNCTIONS  OF  THE  I.  C.  C.  IN  ENFORCING  THE  ACT 

is  the  CommLssion's  custom  to  suspend  new  rates  when  it  appears 
from  protest  or  cheek  of  the  tariffs  that  they  will  create  unlawful 
discrimination.  Many  tariffs  have  been  suspended  solely  for 
this  reason.  Some  tariffs  providing  for  reduced  rates  to  many 
points  and  not  publishing  a  single  increased  rate  have  been  sus- 
pended solely  upon  the  ground  of  discrimination.  Moreover, 
the  Commission  has  in  investigation  and  suspension  proceedings 
decreed  the  cancellation  of  suspended  tariffs  because  the  rates 
proposed  therein  were  found  to  create  unjust  discriminations. 
In  the  Matter  of  Advances  in  Charges  for  Switching  Ice  at  Chicago, 
24  I.  C.  C,  660.  Surely  it  is  also  open  to  the  Commission  'to 
consider  as  a  part  of  the  test  of  the  propriety  of  the  new  rate  the 
circumstance  that  it  will  eliminate  a  discrimination  existing 
under  the  adjustment  which  it  is  to  supersede.  This  is  not  to 
say  that  the  consideration  as  to  whether  the  new  rate  effects  or 
eliminates  a  discrimination  can  be  urged  in  sole  justification  of 
the  rate.  A  new  increased  rate  might  eliminate  discrimination 
and  yet  be  condemned  for  being  unreasonably  high.  The  fact, 
however,  that  it  does  eliminate  discrimination  should  be  given 
some  weight  in*  determining  its  propriety. 

It  may  be  remarked  that  while  in  view  of  its  peculiar  circum- 
stances we  have  been  satisfied  to  discuss  the  instant  case  on  the 
general  principles  applicable  to  suspended  schedules  proposing 
increases  in  rates,  it  is  not  in  reality  just  such  a  case.  As  stated 
above,  the  increased  rate  had  gone  into  effect  and  was  subse- 
quently attacked  upon  complaint  by  petitioners  herein,  which 
as  well  as  the  act,  must  be  considered  to  fix  the  issues.  This 
complaint  itself  raised  several  issues  of  discrimination;  one,  that 
the  $1.85  rate  was  discriminatory  as  compared  with  the  rates 
enjoyed  by  complainants'  competitors  in  the  Gary  and  Pitts- 
burgh districts;  and  the  other,  that  it  was  discriminatory  as 
compared  with  the  rate  to  eastern  Pennsylvania  furnaces.  This 
latter  is  both  in  fact  and  as  a  matter  of  law  the  very  issue 
of  discrimination  which  complainants  now  protest  should  not 
have  been  considered,  except  that  complainants'  origuial  petition 
asserted  that  the  $1.85  rate  created  or  perpetuated  the  discrim- 
ination rather  than  eliminated  it.  With  this  allegation  in  their 
complaint  it  is  difficult  to  discover  a  basis  for  complainants' 
assertion  that  the  issue  of  discrimination  was  not  in  the  case, 
and  that  the  evidence  which  indicated  that  the  discrimination 
lay  the  other  way  was  not  relevant. 

We  do  not  believe  that  the  cases  cited  by  complainants'  counsel 
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are  inconsistent  either  with  the  Commission's  practice  or  the 
interpretation  of  the  law  stated  above.  We  are  of  opinion  that 
the  extracts  from  the  decisions  quoted  by  counsS,  when  consid- 
ered in  connection  with  the  peculiar  facts  in  the  cases  in  which  the 
statements  were  made,  do  not  enunciate  general  principles  pro- 
hibiting the  consideration  of  the  Buffalo  and  eastern  Pennsylvania 
adjustment  or  the  relation  of  the  Buffalo  rate  to  the  other  coke 
rates.  In  the  Matter  of  Advances  in  Rales  for  the  Transportation 
of  Coal  by  the  Chesapeake  it  Ohio  and  Others^  supra,  was  a  case 
in  which  the  Norfolk  &.  Western,  the  road  which  made  a  defense, 
and  the  protestants  submitted  elaborate  compilations  of  data 
upon  earnings  and  costs  to  measure  the  inherent  reasonableness 
of  the  rates  from  the  West  Virginia^coal  fields  there  in  question. 
The  defense  of  the  Norfolk  &  Western  was  rested  upon  this  con- 
sideration and  disclaimed  any  intention  to  Justify  the  West  Vir- 
ginia rates  upon  the  theory  of  their  relation  to  the  rates  from  the 
Pittsburgh  fields.  This  circumstance  should  be  borne  in, mind 
in  the  consideration  of  expressions  in  the  opinion  as  to  the  irrel- 
evancy of  the  motives  which  led  to  the  making  of  the  increased 
rates  and  the  policy  they  were  designed  to  effect.  Note  should 
also  be  taken  of  the  following  statement  in  the  opinion  which  is 
made  at  the  conclusion  of  that  portion,  dealing  with  the  irrele- 
vancy of  the  adjustment  between  the  Pittsburgh  and  the  West 
Virginia  fields,  now  relied  upon  by  complainants'  counsel  in 
support  of  the  proposition  that  only  the  justness  and  the  reason- 
ableness of  the  rates  themselves  are  to  be  considered: 

"  In  saying  this,  however,  regard  must  be  had  for  those  provi- 
sions of  the  law  which  expressly  declare  certain  fundamental 
policies  of  regulation.  There  may  not  be  discrimination  between 
localities,  it  is  said  in  section  3;  and  in  section  4  this  principle 
is  extended  so  as  to  prohibit  the  farther  point  being  given  an 
undue  advantage  over  that  which  is  nearer  the  point  of  origin." 

The  '^ equalization"  discussed  in  the  Chesapeake  &  Ohio  case 
was  one  between  two  different  coal  fields  served  by  different 
groups  of  lines,  which  is  a  very  different  proposition  from  the 
discrimination  discussed  in  the  instant  case  predicated  upon* 
the  maintenance  of  a  different  basis  of  rates  by  one  road  or  set 
of  roads  serving  two  competing  points.  The  latter  is  a  case  which 
falls  within  section  3;  the  former  is  one  which  obviously  does  not. 
In  Coal  Rates  to  Davenport,  Iowa,  26  I.  C.  C,  140,  the  ground  in 
brief  for  holding  that  the  proposed  increase  of  rate  was  not  justi- 
fied was  that  the  comparison  of  rates  adduced  by  the  carriers 
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did  not  show  that  the  proposed  rate  was  reasonable.  Rates 
selected  from  this  comparison  showed  that  on  the  consideration 
of  distance  the  \>roposed  rate  was  too  high.  As  to  the  statement 
in  the  opinion,  now  relied  upon  by  counsel,  that  "we  can  not  in 
such  a  proceeding  as  this  undertake  to  adjust  relative  rates  from 
different  groups/'  there  is  nowhere  in  the  opinion  any  suggestion 
that  the  Commission  felt  constrained  not  to  undertake  the  adjust- 
ment mentioned  because  the  act  prohibited  such  a  course.  A 
variety  of  reasons  may  be  suggested  for  the  stated  impractica- 
bility of  then  considering  this  adjustment;  for  example,  that  all 
the  rates  at  the  time  of  the  decision  were  not  before  the  Com- 
mission: that  the  problem  of  the  adjustment  had  been  raised  in 
an  independent  proceeding  then  pending,  which  under  the  cir- 
cumstances promised  the  most  convenient  means  of  adjudicating 
it.  Such  considerations,  whether  as  a  matter  of  practice  consistent 
or  inconsistent  with  the  course  of  procedure  in  the  Widcwire  and 
related  cases,  have  in  them  nothing  of  the  nature  of  a  general 
rule  which  might  be  invoked  in  alleged  similar  cases.  In  Cali- 
fomichNevada  Lumber  Roles,  28  I.  C.  C,  313,  the  opening  portion 
of  the  opinion  reads: 

"These  class  rates  (the  proposed  rates)  amount  to  $5.40  per 
ton  and  are  so  high  that  no  contention  is  made  that  they  should 
be  regarded  as  reasonable.'' 

This  statement  alone  is  sufficient  to  distinguish  that  case  from 
the  instant  case.  Under  this  conclusion  that  the  proposed  rates 
were  unreasonably  high,  manifestly  the  fact  that  they  had  been 
published  to  remove  a  rate  factor  indicating  a  violation  of  the 
fourth  section  could  not  be  accepted  as  a  justification  for  the 
change. 

It  may  be  said  in  general  that  the  error  of  counsel  in  the  cita- 
tion of  these  cases  seems  to  be  in  taking  statements  as  to  the 
inadequacy  or  irrelevancy  in  particular  cases  of  certain  matters 
of  defense  there  urged  and  concluding  therefrom  that  such  matters 
should  be  given  no  weight  whatever  in  any  proceeding  irrespective 
of  the  course  or  weight  of  all  the  proof. 

We  are  of  opinion,  therefore,  that  it  was  with  entire  propriety 
that  our  decision  as  to  the  justification  of  the  proposed  increase 
was  rested  in  part  on  the  consideration  that  the  increased  rate 
rather  than  the  rate  which  it  superseded  appeared  to  be  on  the 
proper  relative  basis  when  compared  with  the  rates  to  eastern 
Pennsylvania  furnaces  and  consequently  eliminated  a  discrim- 
ination which  inhered  in  the  old  Buffalo  rate.    This  conclusion 


WICKWIBB  8TESL  CO.   9.   N.   Y.   C.   A   H.   R.   R.   B  CO.         441 

was  checked  and  confirmed  by  the  further  conclusion,  upon  which 
the  decision  mainly  rests,  that  the  increased  Buffalo  rate  seemed 
to  be  just  and  reasonable  when  compared  with  the  rates  to  other 
coke-consmning  points  considered  by  us  in  the  related  coke  cases. 
This  latter  comparison  appears  to  be  the  "adjusting  of  differ- 
entials" criticised  by  complainants.  It  would  seem,  however, 
that  it  is  in  essence  simply  a  determination  of  the  reasonableness 
of  the  various  rates  in  question  by  comparison  with  the  other 
related  rates.  That  such  a  method  may  be  employed  in  any 
proceeding  before  the  Commission  regarding  the  reasonableness 
of  a  rate  can  not  be  validly  questioned. 

Complainants  argue,  however,  that  this  particular  comparis<Hi 
was  inadequate  to  sustain  the  burden  of  proof  resting  on  the 
defendants  or  to  support  the  Commission's  findings  as  to  the 
reasonaUeness  of  the  increased  Buffalo  rate  for  the  reason  that 
such  comparison  can  be  made  only  upon  evidence  and  proof  of  a 
similarity  of  transportation  conditions.  They  say  that  there 
was  no  such  evidence  of  similarity  in  the  record  and  now  aver 
in  argument  that  the  conditions  were  quite  dissimilar.  They 
point  to  the  rates  to  Toledo  and  to  Beading,  where  the  distances 
are  similar  to  the  Buffalo  distance  and  the  rates  are  the  same. 
In  the  case  of  Toledo  they  aver  that  there  is  practically  no  coke 
traffic  while  the  traffic  to  Btiffalo  is  very  heavy,  and  argue  that 
this  difference  in  the  density  of  the  traffic  should  have  been  taken 
into  consideration  in  fixing  the  rates.  In  the  case  of  Beading 
they  argue  that  there  is  a  manifest  difference  in  transportation 
conditions  in  that  the  haul  from  the  Connellsville  region  to  Bead- 
ing is  over  the  Allegheny  Mountains,  while  to  Buffalo  it  is  at  water 
level  all  the  way. 

The  proposition  to  which  counsel's  argument  tends,  that  no 
comparison  of  rates  is  ever  justified  except  upon  the  actual  sub- 
mission of  evidence  of  similarity  of  the  various  circumstances 
and  conditions  of  transportation,  would  seem  to  be  a  somewhat 
extreme  one.  It  is  well  known  that  rates  have  been  frequently 
justified  or  condemned  by  this  Commission  upon  records  con- 
taining little  else  than  mere  rate  and  distance  comparisons;  under 
the  condition,  however,  of  a  known  general  similarity  of  conditions, 
as  for  example  where  the  movements  compared  are  of  the  same 
commodity  in  the  same  territory.  Granting,  however,  that  there 
is  some  dissimilarity  of  conditions  in  the  various  movements 
involved  in  this  and  in  the  other  related  coke  cases  and  that  the 
differences  now  remarked  by  counsel  are  of  a  kind  to  influence 
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the  amount  of  the  rates  m  question,  we  may  say  that,  without 
attempting  to  assign  the  precise  weight  which  should  be  given 
to  these  differences,  we  feel  confident  that  they  do  not  sustain 
a  valid  criticism  of  the  Buffalo  rate,  which  we  have  approved. 
The  rate  of  $1.85  to  Buffalo  is  not  only  not  unreasonably  high, 
but  on  the  contrary  is  low  when  compared  with  the  present 
rates  to  eastern  Pennsylvania  furnaces.  It  is  also  low  as  com- 
pared with  the  other  rates  determined  to  be  reasonable  by  this 
Commission  in  the  related  coke-rate  cases.  A  recent  examina- 
tion of  the  comparison  has  served  only  to  strengthen  this  con- 
clusion. Measurement  of  these  rates  by  an  arbitrary  measuring 
rate  computed  from  the  rates  themselves  shows  that  the  Buffalo 
rate,  even  using  the  distance  of  314  miles  urged  by  complainants, 
is  still  somewhat  out  of  line  with  the  other  rates  and  might, 
if  established  solely  upon  the  distance  basis,  which  we  do  not 
suggest,  be  put  as  high  as  $1.94  rather  than  SI. 85. 

This  leaves  for  consideration  complainants'  contention  that 
in  justifying  the  increased  rate  the  Commission  must  have  gone, 
and  in  fact,  did  go,  outside  of  the  record  in  the  instant  case  to 
support  its  conclusion,  and  that  in  so  doing  it  deprived  complain- 
ants of  the  hearing  guaranteed  them  by  the  act.  In  support  of 
their  asserted  rights  in  this  regard  counsel  cite  Interstate  Commerce 
Commission  v.  L.  &  N.  R.  R,  Co,j  227  U.  S.,  88,  which  holds  that 
the  statute  gives  parties  a  right  to  a  full  hearing  and  imposes 
upon  the  Commission  the  duty  of  deciding  in  accordance  with 
the  facts  proved  and  holds,  moreover,  that  information  gathered 
by  the  Commission  in  the  exercise  of  its  jurisdiction  conferred 
by  section  12  of  the  act  is  not  available  where  the  party  is  entitled 
to  a  hearing.  A  brief  answer  to  complainants'  contention  is 
that  they  were  accorded  a  full  hearing,  that  the  Commission 
has  decided  in  accordance  with  the  facts  proved  and  that  it  did 
not  base  its  conclusion  in  the  instant  case  on  evidence  introduced 
in  the  other  coke-rate  cases.  As  has  already  appeared  in  the 
foregoing  portion  of  this  report,  what  the  Commission  did  was 
simply  to  refer  to  its  conclusions  in  those  other  cases,  or,  in  other 
words,  it  used  the  rates  there  found  to  be  reasonable  after  ex- 
tensive examination  and  most  careful  consideration  as  a  measure 
of  the  reasonableness  of  the  rate  in  the  Wickwire  case.  This  is 
quite  in  accord  with  our  ordinary  practice  as  shown  for  example 
in  RaJtes  for  the  Transportation  of  Cooperage  From  Salt  Lake  City, 
24  I.  C.  C,  656,  659.  To  contend  that  the  Commission  could 
make  no  such  comparison  and  that  in  deciding  the  Wickswire  case 
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or  any  particular  case  of  the  group  it  was  compelled  to  shut  its 
eyes  to  all  the  other  cases  or  to  divide  its  mind  into  separate 
compartments  and  to  consider  each  one  without  any  reference 
whatsoever  to  the  other,  and  this  in  the  face  of  their  unavoidably 
necessary  relation,  is  a  proposition  which  can  not  be  seriously 
advanced. 

A  dictum  m  United  Stales  v.  B.  &  0.  S.  TF.  Ry.  Co.,  226  U.  S., 
14,  20,  refers  to  this  right  of  the  Commission,  to  take  notice  of 
the  results  reached  by  it  in  other  cases.  The  dictum,  however, 
stipulates  as  a  condition  of  this  right  that  the  facts  thus  noticed 
should  be  specified  in  the  record  in  time  for  the  parties  to  meet 
it  if  they  can  before  the  case  is  submitted,  so  that  matters  of  la^^ 
may  be  saved.  This  dictum  is  cited  by  complainants  in  their 
opening  brief  with  the  observation  that  in  the  present  case  nothing 
has  been  made  to  appear  in  the  record  as  to  the  results  reached 
in  other  cases  and  that  a  court  would  not  be  enabled  to  review 
the  decision  of 'the  Commission  in  this  regard.  It  is  true 
that  the  Commission's  decision  does  not  specify  with  particu- 
larity the  rates  in  the  other  coke-rate  cases  used  as  the  standard 
of  comparison.  The  Commission  probably  was  betrayed  into  a 
lack  of  formality  in  this  regard  because  of  its  consciousness  of 
the  familiarity  both  of  the  defendants  and  the  complainants 
with  the  other  cases  which  it  had  in  mind.  It  assumed  that 
both  would  quite  clearly  understand  the  reference  to  the  other 
cases  and  would  have  easy  access  to  the  cited  comparison.  If 
the  reference  was,  however,  as  a  matter  of  record,  too  indefinite, 
it  has  now  been  corrected  by  the  enumeration  of  the  other  cases 
in  the  preceding  portion  of  this  report  and  further  cause  of  com- 
plaint in  this  regard  would  seem  to  disappear. 

In  conclusion  we  are  of  opinion  that  for  the  reasons  indicated 
above  complainants'  allegations  of  error  in  the  original  decision 
in  this  case  have  not  been  sustained.  Since  no  new  evidence 
has  been,  offered  we  can  see  no  reason  to  depart  from  our  original 
finding  that  the  reasonableness  of  the  rate  of  $1.85  to  Buffalo 
had  been  established.  It  follows  that  the  complaint  must  be 
dismissed  and  it  will  be  so  ordered. 
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RIDGEWOOD    COAL    COMPANY    v.    LEfflGH    VALLEY 

RAILROAD  COMPANY. 

21  L  C.  C.  183  (1911). 

H.  C.  Reynolds  for  complainant. 

/.  F.  Schaperkotier  and  F.  W.  Wheaian  for  Lehigh  Valley  Rail- 
road Company. 

REPOtfr  OF  THE  CoioassiON. 

Clements,  Chairman: 

Complainant  is  a  corporation  with  principal  offices  at  Scranton, 
Pa.  By  petition,  duly  filed,  it  asks  that  the  Lehigh  Valley  Rail- 
road Company  be  required  under  section  1  of  the  act  to  regulate 
conunerce  to  accord  it  a  switch  connection  with  its  coal  mine 
some  8  miles  south  of  T^^lkes-Barre,  Pa.  The  complaint  also  is 
drawn  under  section  3,  and  we  are  asked  to  determine  the  extent 
of  alleged  damages.  The  defense  urged  is  that  the  connection  is 
unsafe  and  that  interstate  traffic  has  not  been  tendered  within 
the  meaning  of  section  1. 

The  Buffalo-to-New  York  main  line  of  the  Lehigh  Valley 
Railroad  descends  a  moimtainous  grade  between  Fairview  and 
Conway,  Pa.,  the  latter  about  5  miles  south  of  Wilkes-Barre. 
This  11-miIe  stretch  is  angle  tracked  and  is  designated  by  defend- 
ant its  "mountain  track."  Leaving  Fairview,  in  order  to  over- 
come the  vertical  descent  the  track  runs  west  to  Newport,  where 
it  describes  what  might  be  termed  a  hairpin  curve,  the  lower 
tangent  retracing  east  through  Conway  to  Wilkes-Barre  and 
beyond.  This  lower  tangent  affords  an  unobstructed  view  for 
some  3,800  feet,  when  a  slight  curve  leads  to  Conway.  The 
Ridgewood  breaker  is  situated  about  1,650  feet  east  of  the  Newport 
curve  and  inunediately  south  or  on  the  ascending  side  of  defend- 
ant's track;  that  is,  between  the  upper  and  lower  tangents.  The 
pedestals  of  the  breaker  \mder  construction  are  59^  feet  from  the 
center  of  defendant's  rails.  To  the  north  of  the  mountain  track 
the  descent  continues  into  the  valley.  There  is  a  block  signal  or 
semaphore  about  210  feet  below  the  proposed  breaker.  The 
average  grade  of  the  mountain  track  of  about  ^  feet  to  the  mile 
obtains  at  the  Ridgewood  property. 

Prior  to  November  8,  1888,  all  the  Lehigh  Valley's  through 
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eastern  and  western  traffic,  both  passenger  and  freight,  passed  over 
the  mountain  track,  which  thus  largely  contributed  to  the  earn- 
ing of  a  total  revenue  by  the  Lehigh  Valley  for  that  year  of  $13,554,- 
884.04.  On  the  date  mentioned  the  first  track  of  what  is  known 
as  defendant's  '^ mountain  cut-off"  as  distinguished  from  its 
"mountain  track,"  was  opened  between  Gracedale,  a  short  dis- 
tance south  of  Fairview,  and  Avoea,  16  miles  to  the  east.  As  the 
fiscal  year  for  1888  ended  November  30,  the  revenue  reported 
includes  an  operation  of  only  three  weeks  of  the  one  track  of  the 
mountain  cut-off.  Since  completion  of  the  second  track  of  the 
mountain  cut-off  on  December  21,  1894,  the  mountain  track  has 
been  devoted  as  far  as  possible  exclusively  to  passenger  traffic, 
and  at  present  there  is  daily  but  one  fast  freight  each  way  and 
certain  helper  engines  in  addition  to  the  passenger  service.  There 
are  9  first  class  passenger  trains  eastbound  and  11  westbound 
every  24  hours. 

Before  construction  of  the  mountain  cut-off  there  were  on  the 
mountain  track  (in  their  order  from  Fairview)  the  Slocum,  No.  7, 
and  Newport  sidings  on  the  upper  tangent,  and  the  Espy  Run 
and  Warrior  Run  on  the  lower;  also  a  lumber  switch  known  as 
the  Marcy  siding.  Disconnection  of  the  Slocum,  No.  7,  and 
Espy  Run^switches,  following  a  head-on  collision  on  November 
11, 1898,  left  only  the  Newport  and  Warrior  R\m;  &nd  these  were 
changed  from  facing  switches,  or  with  the  point  up  grade,  to  the 
trailing  type  in  1902  and  1904,  respectively.  The  Newport  con- 
nection was  removed  entirely  in  December,  1906.  In  the  mean- 
time (July,  1904)  the  Lehigh  Valley  Railroad  had  pim;hased  the 
capital  stock  of  the  Warrior  Run  property,  and  later  sold  the 
property  to  the  Lehigh  Valley  Coal  Company,  the  stock  of  which 
is  owned  by  the  railroad;  and  simultaneously  with  removal  of 
'  the  Newport  switch  in  December,  1906,  it  cleared  the  mountain 
track  of  all  switches  by  extending  the  Warrior  Run  siding  some 
2.02  miles,  at  its  own  e3cpen8e,  to  a  point  near  Sugar  Notch,  half 
a  mile  beyond  Conway.  The  grades  of  the  Warrior  Run,  Slocum, 
and  No.  7  sidings  were  about  the  same  as  at  the  proposed  Ridge- 
wood  connection,  while  the  Espy  Run  and  Newport  grades  were 
a  little  less.  It  is  not  shown  that  a  single  accident  on  the  moun- 
tain track  can  be  attributed  to  the  operation  of  switches  and 
sidings  during  the  entire  period  of  its  operation.  It  is  shown 
that  nmnerous  switches  and  sidings  in  the  anthracite  region 
are  constructed  on  grades,  many  of  which  are  greater  than  the 
Ridgewood. 
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A  block  signal  system  was  installed  in  1896  on  tl)e  down  grade 
of  the  mountain  track,  which  previous  to  that  time  had  been 
operated  without  automatic  signal  device;  the  up  grade  was 
similarly  equipped  in  1900.  The  present  staff  system,  which  is 
separate  from  and  additional  to  the  block  signal,  was  installed 
in  September,  1909.  The  staff  system,  by  the  cooperative  regu- 
lation required  between  the  towermen  at  Fairview  and  Conway, 
mechanically  closes  the  track  to  an  opposing  train,  thus  averting 
all  collisions  except  possibly  from  the  rear  end. 

The  Ridgewood  breaker  is  partially  constructed,  together  with 
a  siding  to  defendant's  right  of  way.  About  50  tons  of  coal  have 
been  mined  and  two  cars  shipped  interstate  via  the  Central  Rail- 
road of  New  Jersey  after  a  wagon  haul  of  a  mile  and  a  half.  Further 
operations  have  been  suspended  because  of  an  injunction  obtained 
by  the  Lehigh  Valley  which  in  effect  prohibits  the  hauling  of  ma- 
terials across  the  mountain  track  and  right  of  way.  The  testimony 
of  engineers  that  500,000  tons  is  a  conservative  estimate  of  the 
Ridgewood  deposit  is  not  seriously  questioned,  and  the  breaker 
under  constriiction  will  be  capable  of  releasing  this  tonnage  at  the 
rate  of  300  to  500  tons,  or  about  10  carloads  a  day. 

We  find  that  complainant's  siding  has  been  constructed,  appli- 
cation in  writing  made  by  complainant  for  a  switch  ^coimection 
therewith,  and  interstate  traffic  tendered  by  complainant  within 
the  meaning  of  section  1  of  the  act;  also  that  there  is  sufficient 
business  to  justify  the  construction  and  maintenance  of  the  pro- 
posed connection.  We  further  find  from  a  careful  examination  of 
the  evidence,  including  a  study  of  plans  which  provide  for  derailing, 
interlocking,  and  other  safety  devices,  that  the  proposed  connection 
is  "reasonably  practicable  and  can  be  put  in  with  safety."  We 
shall  make  no  finding  or  order  with  reference  to  alleged  damages 
sustained.  This  is  without  prejudice  to  complainant  to  pursue 
such  remedy  as  it  may  have  in  a  court  of  competent  jurisdiction. 
An  order  will  be  entered  in  accordance  with  these  views. 

Defendant  has  suggested  an  outlet  by  extension  of  the  Ridge- 
wood siding  to  connect  with  the  Warrior  Run  siding  to  Sugar 
Notch,  thus  obviating  a  break  in  the  mountain  track.  The  dis- 
tance would  be  practically  identical  with  that  of  the  Warrior 
Run  extension,  which  the  Lehigh  Valley  made  at  its  own  expense. 
Complainant  insists  that  the  contemplated  cost  of  $40,000  is 
prohibitive  as  to  it,  and  that  if  this  plan  is  preferred  by  the  Lehigh 
Valley,  that  carrier  should  also  bear  the  expense  of  this  extension. 
While  we  make  no  finding  with  reference  to  this  phase  of  the  con- 
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troversy,  defendant  may  as  an  alternative  make  this  extension, 
provided  we  are  advised  of  its  intention  in  time  to  take  proper 
action  with  reference  to  the  present  order. 


MERCHANTS    &    MANUFACTURERS    ASSOCIATION    v. 
CENTRAL  RAILROAD  COMPANY  OF  NEW 

JERSEY  ET  AL. 

30  I.  C.  C.  3W  (1914). 

John  B.  Daish  and  A,  C.  Trippe  for  complainant. 
Arthur  W.  Rinke  for  Central  Railroad  Company  of  New  Jersey. 
Wm>  L.  Kinter  for  Philadelphia  &  Reading  Railway  Company. 
Wm.  A.  Parker  for  Staten  Island  Rapid  Transit  Railway  Com- 
pany. 

Thos.  G.  Smiley  for  Western  Maryland  Railway  Company. 

Report  of  the  Commission. 

Harlan,  Chairman: 

The  complainant  is  an  incorporated  association  with  a  member- 
ship composed  of  merchants  and  manufacturers  of  Baltimore.  It 
demands  that  the  Central  Railroad  Company  of  New  Jersey  and 
certain  other  carriers  shall  establish  a  through  route  and  joint  rates 
for  the  transportation  of  freight  from  Jersey  City  and  New  York  to 
Baltimore,  by  way  of  AUentown  and  Gettysburg,  in  the  state  of 
Pennsylvania.  It  alleges  that  the  defendants  have  neglected  to 
establish  such  through  route  and  joint  rates  in  disregard  of  the  ob- 
ligations in  that  respect  imposed  by  the  act  to  regulate  commerce. 
It  alleges  also  that  the  joint  class  rates  to  Baltimore  maintained  by 
the  defendants  from  Philadelphia  and  from  Brills,  a  point  in  the 
state  of  New  Jersey  just  west  of  Jersey  City,  are  unreasonable  and 
unjustly  discriminatory;  and  the  Commission  is  asked  to  establish 
just,  reasonable  and  nondiscriminatory  class  rates  between  those 
points. 

From  1895  to  1905  a  through  route  between  New  York  and  Balti- 
more, with  joint  rates  applicable  thereto,  substantially  as  now 
asked  to  be  estabUshed,  was  maintained  by  certain  of  the  defend- 
ants as  follows:  New  York-AUentown,  90  miles,  over  the  Central 
Railroad  of  New  Jersey;  AUentown-Harrisburg,  90  miles,  over  the 
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Philadelphia  &  Reading  Railway;  Harrisburg-Gettysburg,  46 
miles,  over  the  Grettysbiirg  &  Harrisburg  Railway;  and  Grettys* 
burg-Baltimore,  71  miles,  over  the  Western  Maryland  Railway; 
a  total  distance  of  297  miles. 

For  the  greater  part  of  the  time  since  1898  there  have  been  in 
effect  through  routes  by  direct  lines,  with  joint  rates  applicable 
thereto,  between  New  York  and  Jersey  City  on  the  one  hand  and 
Baltimore  on  the  other.  Through  routes  and  joint  rates  are  now 
in  effect  over  the  following  lines:  (1)  Philadelphia,  Baltimore  & 
Washington  Railroad,  Baltimore-Philadelphia;  and  Pennsylvania 
Railroad,  Philadelphia-Jersey  City  and  New  York;  (2)  Baltimore 
&  Ohio  Railroad,  Baltimore-Philadelphia;  Philadelphia  &  Reading 
Railway,  Philadelphia-Bound  Brook,  N.  J.;   Central  Railroad  of 

# 

New  Jersey,  Bound  Brook-Cranford,  N.  J.;  and  Staten  Island 
Rapid  Transit  Railway,  in  connection  with  Baltimore  &  Ohio  float 
service,  Cranford-New  York;  (3)  Baltimore  &  Ohio  Railroad,  Bal- 
timore-Philadelphia; Philadelphia  <fe  Reading  Railway,  Philadel- 
phia-Bound Brook;  and  Central  Railroad  of  New  Jersey,  Bound 
Brook-New  York;  (4)  Baltimore  &  Ohio  Railroad,  Baltimore- 
Philadelphia;  Philadelphia  &  Reading  Railway,  Philadelphia- 
Manville,  N.  J.;  and  Lehigh  Valley  Railroad,  Manville-New  York; 
and  (5)  Baltimore  &  Ohio  Railroad,  Baltimore-Wilmington,  Del.; 
Philadelphia,  Baltimore  &  Washington  Railroad,  Wilmington- 
Philadelphia;    and  Pennsylvania   Railroad,  Philadelphia-Jersey 

aty. 

These  routes  vary  but  slightly  in  length,  and  average  about  188 
miles;  the  lines  over  which  an  additional  route  is  sought  are  cir- 
cuitous and  the  distance  is  about  110  miles  greater.  Moreover, 
the  proposed  route  is  not  one  over  which  through  traffic  would  be 
likely  to  move  in  any  great  volume  under  normal  conditions. 
Generally  speaking  it  would  require  at  least  a  day  longer  to  move 
freight  under  joint  rates  from  New  York  to  Baltimore  over  such  a 
route  than  by  the  direct  lines. 

The  annexed  diagram  shows  the  lines  of  the  existing  routes,  and 
also  the  lines  of  the  proposed  route  through  Allentown  and  Gettys- 
burg. It  is  to  be  observed  that  the  Central  Railroad  of  New  Jer- 
sey, the  principal  respondent,  gets  much  shorter  hauls  under  the 
routes  to  which  it  is  already  a  party  than  the  haul  it  would  get 
under  the  proposed  route  if  established;  and  if  it  had  not  joined 
in  routes  and  rates  over  the  direct  lines,  a  question  might  have 
arisen  whether  it  could  be  compelled  to  do  sol  The  statute  de- 
clares that  the  Commission  shall  not  require  any  carrier  without 
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its  consent  to  embrace  in  a  tbrough  route  substantially  less  than 
the  entire  length  of  its  line  between  the  termini  of  such  route,  unless 
to  embrace  the  entire  length  of  its  line  would  make  such  route 
'^ unreasonably  long"  as  compared  with  some  other  practicable 
through  route.  But  the  Central  of  New  Jersey,  by  voluntarily 
joining  in  two  direct  routes,  has  embraced  very  much  less  than  the 
entire  length  of  its  line  between  New  York  and  Baltimore;  and  in 
its  answer  to  the  complaint,  it  Mcplains  that  the  reason  it  does  not 
publish  joint  rates  through  Allentown  and  Grettysburg  is  because 
the  public  interests  would  not  be  subserved  by  such  a  route.  It 
avers  that  shippers  are  best  served  by  joint  rates  over  the  direct 
lines;  and  it  denies  that  there  is  any  public  demand  for  the  addi- 


tional route  demanded  by  the  complainant.  Most  of  the  other 
defendants  refer  to  and  adopt  the  answer  of  the  Central  of  New 
Jersey. 

The  Western  Maryland  has  filed  no  answer.  A  witness  for  that 
company  testified  that  when  the  lines  through  Grett3rsburg  were  op- 
erated as  a  through  route  with  joint  rates  it  was  customary  to  give 
second  or  third  morning  delivery  on  New  York  traffic  at  Baltimore, 
and  the  same  delivery  on  Philadelphia  traffic.  He  said  he  knew  of 
no  good  reason  why  the  old  route  and  joint  rates  should  not  be  re- 
established. The  direct  lines  ordinarily  make  delivery  of  New 
York  traffic  at  Baltimore  on  the  first  morning  after  shipment. 

The  complainant's  contention  for  an  additional  through  route 
and  joint  rates  is  based  chiefly  upon  an  alleged  lack  of  facilities  for 
handling  package  freight  through  the  stations  of  the  Baltimore  & 
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Ohio  aad  Pennsylvania  lines  at  Baltimore.  It  is  insisted  that  if 
the  proposed  route  and  joint  rates  were  established  the  stations  of 
the  Western  Maryland  at  Baltimore  would  be  brought  into  service 
and  additional  terminal  facilities  would  thus  be  provided.  There 
is  nothing  of  record  to  show,  however,  that  any  considerable  vol- 
ume of  freight  that  now  moves  over  the  direct  lines  would  be 
diverted  to  such  circuitous  route. 

The  complainant's  evidence  is  to  the  effect  that  for  three  or  four 
months  following  September  1,  1913,  there  was  some  congestion  of 
traffic  at  the  Baltimore  &  Ohio  and  Pennsylvania  terminals  in  Bal- 
timore. It  seems,  however,  that  the  probable  cause  of  this  con- 
gestion was  the  withdrawal  by  those  lines  on  the  date  named  of 
the  so-called  store-door  delivery  service  which  had  theretofore  been 
maintained  by  them  for  many  years,  and  which  embraced,  with  a 
few  exceptions,^  the  first  three  classes  of  freight.  Baltimore  mer- 
chants, within  certain  prescribed  limits,  had  become  accustomed  to 
have  their  package  freight  delivered  at  their  store  doors;  and  the 
sudden  withdrawal  of  the  service  naturally  produced  confusion  and 
resulted  in  delays  which  for  a  few  months  were  of  a  serious  nature. 
The  situation  had  greatly  improved,  however,  at  the  time  of  the 
hearing  of  this  case,  though  it  was  said  that  deliveries  were  not  yet 
as  promptly  made  as  under  the  former  service.  As  the  merchants 
are  becoming  accustomed  to  the  changed  conditions,  congestion  is 
less  marked  and  delays  are  less  frequent;  and  there  is  nothing  in 
the  record  seriously  to  suggest  that  the  congestion  may  not  be 
entirely  eliminated  within  a  reasonable  time  under  improved  ter- 
minal facilities  and  proper  warehousing  rules.  There  is  no  reason 
why  congestion  or  confusion  should  result  from  deliveries,  at  ade- 
quately equipped  stations  or  warehouses,  to  drays  belonging  to 
or  employed  by  the  merchants,  any  more  than  from  deliveries  to 
drays  employed  by  the  railroads. 

Whether  future  congestion  would  be  prevented  by  an  additional 
route  and  joint  rates  over  circuitous  lines  is  entirely  conjectural. 
Several  witnesses  for  the  complainant  expressed  the  view  that  the 
situation  would  be  improved;  but  the  sole  basis  of  that  view  was 
that  with  the  new  route  the  terminals  of  the  Western  Maryland 
would  be  made  available  for  handling  freight.  It  was  said  that 
under  the  former  through  route  and  joint  rates  the  Western  Mary- 
land for  a  time  carried  daily  about  50,000  pounds  of  package  freight 
westbound,  and  from  20,000  to  30,000  pounds  eastbound;  but  this 
was  at  the  time  of  the  great  Baltimore  fire  of  1904  when  the  termi- 
nals of  the  other  roads  were  in  disorder.    From  the  evidence  of 
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record  we  are  not  convinced  that  an  additional  route  with  joint 
rates  over  the  circuitous  lines  would  insure  the  handling  of  any 
considerable  volume  of  freight  through  the  Western  Maryland 
terminals  at  Baltimore. 

There  is  a  through-car  service  for  merchandise  freight  from  New 
York  to  Baltimore  over  one  or  more  of  the  direct  routes,  and  the 
cars  move  in  through  trains.  It  is  not  seriously  contended  that 
such  a  service  could  be  successfully  miuntained  through  Grettys- 
burg,  nor  does  the  record  suggest  that  there  would  be  sufficient 
traffic  to  justify  an  effort  to  that  end. 

It  was  testified  by  the  traffic  manager  of  the  complainant  that 
this  proceeding  is  the  outgrowth  of  the  discontinuance  of  the  store- 
door  delivery.  He  stated  that  in  the  investigation  of  that  matter 
it  was  discovered  that  a  former  route  through  Gettysburg  had  been 
closed  to  traffic  from  New  York,  and  it  was  then  decided  to  ask 
that  such  route  be  reestablished.  It  does  not  appear  that  there 
was  any  congestion  of  traffic  at  the  stations  in  Baltimore  prior  to 
September  1, 1913,  or  that  Baltimore  merchants  were  subjected  to 
inconvenience  by  the  closing  of  the  Gettysburg  route  in  1905. 

The  Baltimore  &  Ohio  and  Pennsylvania  roads  are  responsible 
for  the  conditions  of  their  terminals  at  Baltimore,  and  if  their  ter- 
minals are  not  sufficient  to  insure  the  prompt  delivery  of  traffic 
they  should  be  made  so.  It  is  not  contended  that  the  service 
\mder  the  existing  through  routes  and  joint  rates  is  otherwise 
inefficient. 

It  is  well  settled  that  even  though  through  routes  and  joint  rates 
may  exist  between  two  points,  this  Commission  has  the  authority 
to  establish  additional  routes  and  to  prescribe  just  and  reasonable 
joint  rates  to  be  applied  thereto.  But  the  grant  of  this  authority 
contemplates  the  exercise  of  judgment  upon  the  facts  disclosed. 
The  right  and  duty  rest  with  the  Commission  to  establish  or  de- 
cline to  establish  additional  routes  and  joint  rates  as  the  circum- 
stances and  conditions  may  in  its  judgment  appear  to  require.. 
FUmr  City  S.  S.  Co.  v.  L.  V.  R.  R.  Co,,  24 1.  C.  C,  179, 185;  Wichita 
Falls  System  Joint  Coal  Rate  case,  26  I.  C.  C,  215;  Waverly  Oil 
Works  Co.  V.  P.  R.  R.  Co.,  28  I.  C.  C,  621,  629-630;  Truckers 
Transfer  Co.  v.  C.  &  W.  C.  Ry.  Co.,  27 1.  C.  C,  275, 277;  and  other 
similar  cases. 

Upon  the  evidence  of  record,  considered  in  the  light  of  the  cited 
cases,  the  question  is  whether  the  public  interests  require  a  through 
route  with  joint  rates  between  New  York  and  Baltimore,  over  the 
circuitous  lines  referred  to,  in  addition  to  the  several  existing 
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through  routes  over  the  direct  lines.  In  our  judgment  this  ques- 
tion must  be  answered  in  the  negative.  The  prayer  of  the  com- 
plaint in  this  respect  must  be  denied. 


IN  THE  MATTER  OF  FREIGHT  BILLS. 

29  I.  C.  C.  496  (1914.) 
Robert  E,  Quirk  for  Interstate  Commerce  Commission. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

Numerous  informal  complaints  as  well  as  our  general  experience 
with  the  matter  having  given  us  reason  to  believe  that  the  carriers 
have  failed  to  establish,  observe,  and  enforce  just  and  reasonable 
regulations  and  practices  affecting  the  issuance  of  freight  bills 
and  receipts,  this  investigation  and  inquiry  was  instituted  by  the 
Commission  on  its  own  motion.  Its  purpose  was  to  determine 
whether  the  present  rules,  regulations,  and  practices  of  carriers  in 
regard  to  freight  bills  embrace  any  unjust,  unreasonable,  discrim- 
inatory, preferential,  or  otherwise  unlawful  features,  and  to 
determine  more  particularly  whether  freight  bills  or  receipts,  when 
presented  to  the  consignee,  should  show  on  their  face  information 
respecting  the  shipments  covered  thereby  as  follows: 

(1)  The  point  of  origin;  (2)  the  date  of  shipment;  (3)  the  weight 
of  the  shipment;  (4)  the  route,  including  the  name  or  initials  of 
each  carrier  participating  in  the  haul  and  the  junction  points 
through  which  the  shipment  moved;  (5)  the  initials  and  number 
of  the  car;  (6)  an  adequate  description  of  the  property  trans- 
ported; (7)  the  rate  or  rates  applied  for  the  service;  (8)  a  state- 
'ment  of  the  nature,  amount,  and  point  of  accrual  of  each  item 
of  charge  for  stop-in-transit,  reconsignment,  switching,  car  service, 
storage,  and  any  other  charge  incident  to  the  transportation;  (9) 
the  name  of  the  consignor  and  the  date  of  arrival  at  destination. 

Freight  bills  may  be  said  to  have  three  functions,  namely,  (a) 
to  serve  as  a  receipt  to  the  consignee  or  consignor  and  as  prima 
facie  evidence  of  the  payment  of  the  transportation  charges; 
(6)  to  serve  as  a  receipt  to  the  carrier  and  as  prima  facie  evidence 
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of  the  defivery  of  the  property;  and  (c)  to  serve  as  a  notice  to  the 
consignee  of  the  arriyal  of  the  shipment.  In  addition  to  these 
defined  functions  the  freight  bill  has  other  uses.  It  is  often  a 
means  of  identifying  the  shipment,  and  to  this  extent  the  name 
of  the  shipper  is  frequently  essential  in  effecting  prompt  delivery. 
It  is  also  used  extensively  as  a  record.  The  purpose  of  the  inquiry 
was  to  ascertain  whether  in  any  of  these  respects  the  present 
practices  of  carriers  are  defective  and  have  any  unlawful  conse- 
quences and,  if  so,  to  take  such  action  as  might  be  authorized  by 
law  for  the  establishment  of  other  and  more  perfect  rules  and 
regulations  respecting  the  form  and  use  of  freight  biUs. 

Shortly  after  the  order  of  inquiry  was  entered,  the  Commission 
was  advised  that  the  carriers  themselves,  through  the  American 
Railway  Association  and  the  Association  of  American  Railway 
Accounting  Officers,  and  for  the  purpose  of  arriving  at  an  under- 
standing as  to  an  improved  form  of  freight  receipt,  had  volun- 
tarily taken  up  the  matter  with  shippers  represented  by  the 
National  Industrial  Traffic  League  and  with  others.  As  the 
result  of  these  joint  delibersrtions  and  of  informal  conferences 
between  the  Commission  and  these  representatives  of  carriers  and 
shippers  a  standard  form  of  freight  bill  has  been  agreed  upon  and 
is  now  presented  to  the  Commission  for  its  action.  The  form  is 
so  prepared  as  to  require  carriers  to  show  all  the  information 
suggested  for  consideration  in  the  order  instituting  the  inquiry. 

No  question  has  been  made  of  the  right  of  the  Commission  under 
section  20  to  prescribe  by  proper  order  the  form  and  substance  of 
freight  bills  and  require  their  use  by  carriers.  But  in  view  of  the 
apparent  general  consensus  of  opinion  among  both  carriers  and 
shippers  as  to  the  information  that  ought  to  appear  on  a  freight 
bill  we  think  it  will  suffice  at  this  time  simply  to  express  our  ap- 
proval of  the  proposed  form,  and  also  to  say  that  we  think  it  a 
proper  form  and  one  that  carriers  should  at  once  adopt.  It  is 
obviously  the  duty  of  carriers  in  rendering  a  bill  for  transporta- 
tion service  to  state  thereon  such  information  as  will  enable  the 
consignor  or  consignee  with  the  aid  of  the  published  tariff  to 
verify  the  correctness- of  the  charges  which  he  is  called  upon  to 
pay.  A  freight  bill  should  also  show  the  point  of  origin,  the  date 
of  shipment,  its  weight,  the  route  of  movement  (this  being  shown 
by  indicating  each  carrier  participating  in  the  haul  and  the  junction 
points  through  which  the  shipment  moves),  the  initials  of  the 
owning  carrier  and  the  number  of  the  car,  an  adequate  descrip- 
tion of  the  property  carried,  the  rate  or  rates  applicable  to  the 
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service  rendered,  and  a  statement  of  the  nature,  amount,  and 
points  of  accrual  of  each  item  or  charge  for  stoppage  in  transit, 
reconsignment,  switching,  drayage,  car  service,  storage,  or  other 
charge  incident  to  the  transaction.  We  are  convinced  that  the 
adoption  by  all  carriers  of  such  a  form  will  go  far  toward  estab- 
lishing uniformity,  simplicity,  and  certainty,  and  that  its  general 
use  will  remove  much  of  the  confusion  now  existing  and  will 
minimize  the  irregularities  and  injustices  which  have  heretofore 
occurred. 

There  is  one  feature  in  the  situation  that  requires  some  consid- 
eration and  which  apparently  was  not  discussed  in  the  conferences 
between  the  shippers  and  the  carriers.  We  refer  to  that  clause 
in  section  15  of  the  act  which  makes 'it  unlawful  for  a  carrier  to 
disclose  any  information  concerning  — 

''the  nature,  kind,  quantity,  destination,  consignee,  or  routing  of 
any  property  tendered  or  delivered  to  such  carrier  for  interstate 
transportation  when  that  information  may  be  used  to  the  detri- 
ment or  prejudice  of  such  shipper  or  consignee,  or  which  may 
improperly  disclose  his  business  transactions  to  a  competitor." 

In  Conference  Ruling  856  we  held  it  to  be  unlawful  for  a  carrier 
to  disclose  to  the  shipper  the  name  of  the  ultimate  consignee  of  a 
shipment  reconsigned  in  transit  by  the  original  consignee.  Cer- 
tain large  shipping  interests,  upon  the  record  before  us,  contend 
that  it  is  also  unlawful  for  a  common  carrier  to  disclose  to  the 
ultimate  consignee  the  name  of  the  original  consignor  of  a  ship- 
ment reconsigned  in  transit  by  the  original  consignee.  If  we 
stand  upon  the  precise  language  of  the  clause  above  quoted,  it  is 
not  altogether  clear  that  the  law  is  definite  enough  to  justify  the 
latter  construction;  but  in  AWree  v.  B,  <fe  M .  R,  22.,  22  I.  C.  ,C., 
303,  321,  we  have  broadly  held  that  the  act  indicates  an  intent 
upon  the  part  of  the  Congress  to  secure  to  every  shipper  immunity 
from  a  disclosure  of  his  business  at  the  hands  of  a  common  carrier. 
We  still  regard  this  as  a  sound  view  of  the  law  and  as  the  con- 
struction to  which  carriers  should  adjust  iheir  practices. 

The  form  agreed  upon  in  the  conferences  between  the  carriers 
and  shippers  as  above  explained,  and  which  we  now  approve,  is 
shown  on  the  opposite  page. 

We  earnestly  recommend  the  use  by  all  the  rail  lines  of  the 
form  here  approved,  but  we  shall  hold  the  record  open  for  further 
investigation  upon  the  suggestion  of  the  carriers  or  shippers 
affected  by  it  and  for  such  further  action  as  ^may  appear 
advisable. 
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FREIGHT  BILL. 


Station 191 


CONSIGNEB FbEIGHT   BiLL  No. 


Destination. 


Route 


(Point  of  origin  to  destination.) 


To 


R.  R.  Ck>.,  Dr.,  for  charges  on  articles  transported: 


Way-Billed  from 

Wat-Bill  Dati 
And  No. 

5       Full  Name  of 
Shipper. 

Car  Inttialb 
AND  No. 

Point  and  Date 
'  OF  Shipment. 

Ck>NNECnNG 

Lnw  Refer- 
ence. 

Previous  Wat-Bill 
References. 

* 

OriginalCar 

Initials  and 

No. 

Number  of  Packages,  Articles 
AND  Marks. 

Weight 

Rate 

Freight 

Advances 

Total 

Size:  53x8 

Note:  —  This 
spaced  and  ruled  f 
use  but  can  be  re 
to  use  with  inc 
When  to  be  used 
horizontal  lines  n 
if  considered  desi 

•Total  Prepaid 

1  inches 

freight  bill  is 
or  type-writer 
adily  adapted 
[elible  pencil. 
,  with  pencil. 
Clay  be  added 
rable. 

$ 

I 

Received  Payment 191 . . 


Agent 


Total,. 


*  For  use  at  junction  points  on  freight  subject  to  connecting  line  settlement. 

[On  reverse  of  freight  biU.] 
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RuiiBB. 

1.  This  form  miuit  be  prqiared  with  typewriteTi  pen,  or  indelible  pencil;  all 
information  called  for  to  be  shown  in  full  and  in  a  clear  and  l^jble  manner. 

2.  Wdghty  rate,  and  charges  must  be  shown  in  detail  for  less  carload  ship- 
ments. 

3.  Demuiragei  switching,  icing,  or  other  miscdlaneous  chaiiges  not  included 
in  the  rate  for  transportation  must  be  stated  in  detail,  and  the  points  at  which 
such  charges  accrued  shown. 

4.  When  charges  are  assessed  on  track  scale  weights,  gross,  tare,  and  net 
weights  on  which  charges  are  based  and  name  of  weigjiing  station  must  be 
shown. 

5.  The  route  over  which  the  shipment  moved  from  point  of  origin  to  des- 
tination, including  the  initials  of  each  carrier  and  name  of  each  connecting 
line  junction  point,  must  be  shown. 

6.  Overcharges  will  be  refunded  only  on  presentation  of  original  paid 
frdght  bills. 

7.  Original  paid  freight  bills  should  accompany  claims  for  overcharge,  loss, 
or  damage. 

8.  All  freight  will  be  subject  to  demurrage  or  storage  charges,  or  both,  as 
provided  in  published  tariffs. 

Accountants'  Association  Standard  Form  123  (revised  1913). 


BAER  BROTHERS  MERCANTILE  COMPANY  v.  DENVER 
4  RIO  GRANDE  RAILROAD  COMPANY. 

233  U.  S.  479  (1914). 

The  facts  are  stated  in  the  opinion. 
Mr,  William  B.  Harrison  for  plaintiff  in  error.  . 
Mr.  E,  N,  Clark,  with  whom  Mr,  Joel  F.  Vaile  and  J.  G.  Mc- 
Murry  were  on  the  brief,  for  defendant  in  error. 

Mb.  Justice  Labiab  delivered  the  opinion  of  the  court. 

In  proceedings  before  the  Commerce  Commission  the  plaintiff 
secured  an  order  requiring  the  defendant  to  pay  it  $3,438.27  as 
reparation  for  unreasonable  freight-rates  charged  and  collected, 
the  fixing  of  a  new  and  just  rate  being  left  for  future  decision. 
The  carrier  failed  to  make  the  pa3rment  required  and  the  plain- 
tiff thereupon  brought  suit  and  recovered  judgment  for  the  simi 
awarded  together  with  interest  and  attorneys'  fees.  This  judg- 
ment was  reversed  by  the  Circuit  Court  of  Appeals,  which  held 
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that  the  order  was  void  on  its  face  and  could  not  be  the  basis  of 
a  recovery  for  the  reason  that,  while  reparation  had  been  awarded 
on  the  ground  that  the  old  rate  was  unreasonable,  the  Commission 
had  not  fixed  a  new  and  just  rate  for  the  future. 

1.  That  the  two  subjects  of  Reparation  and  Rates  may  be  dealt 
with  in  one  order  is  undoubtedly  true.  Texas  A  Pac.  Ry.  v. 
AhOeney  204  U.  S.  426,  446.  Robinson  v.  Bali.  A  Ohio  R.  ft., 
222  U.  S.  506,  509.  But  awarding  reparation  for  the  past  and 
fixing  rates  for  the  future  involve  the  determination  of  matters 
essentially  different.  One  is  in  its  nature  private  and  the  other 
public.  One  is  made  by  the  Commission  in  its  quasi-ludicial 
capacity  to  measure  past  injuries  sustained  by  a  private  shipper; 
the  other,  in  its  guost-legislative  capacity,  to  prevent  future  injury 
to  the  public.  But  testimony  showing  the  unreasonableness 
of  a  past  rate  may  also  furnish  information  on  which  to  fix  a 
reasonable  future  rate  and  both  subjects  can  be,  and  often  are, 
disposed  of  by  the  same  order.  This,  however,  is  not  necessarily 
so.  Indeed,  under  the  original  Commerce  Act,  the  two  matters 
could  not  possibly  be  combined  in  a  single  order  for  the  reason 
that,  while  at  that  time  the  Commission  could  order  the  carrier 
to  desist  from  imreasonable  practices  and  award  damages,  it 
could  not  fix  rates.  This  brought  about  an  anomalous  state  of 
affairs.  For  if  the  shipper  obtained  his  order  of  reparation 
because  of  imreasonable  charges  which  the  Railroad  Company 
was  ordered  to  discontinue,  a  slightly  different,  but  still  unreason- 
able, rate  might  be  put  in  for  the  future,  which  the  shipper  had 
to  pay  and  again  institute  proceedings  for  reparation.  Section 
15,  act  of  February  4,  1887,  c.  104,  24  Stat.  379,  384. 

2.  This  situation  was  dealt  with  by  the  Hepburn  Act,  which, 
in  addition  to  the  existing  power  to  make  reparation,  conferred 
upon  the  Commission  the  new  power  to  make  rates  for  the  future. 
But  the  two  matters  were  treated  as  different  subjects  and  were 
dealt  with  in  separate  sections.  Section  4  conferred  the  power 
of  making  rates.  Section  5  gave  the  Commission  power  to 
make  reparation  orders.  Sections  4,  5,  act  of  June  29,  1906, 
c.  3591,  34  Stat.  584,  589,  590.  Not  only  were  the  two  functions 
separately  treated,  but  an  analysis  of  the  act  shows  that  there 
is  no  such  necessary  connection  between  them  as  to  make  the 
^uo^-judicial  order  for  reparation  depend  for  its  validity  upon 
being  joined  with  a  gt^(m-legislative  order  fixing  rates.  Persons 
entitled  to  one  may  have  no  interest  in  the  other.  Persons 
interested  in  both  may  be  entitled  to  reparation  and  not  to  a 
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new  rate;  or  to  a  new  rate  and  not  to  reparation.  For  example, 
§13  (24  Stat.  383)  permits  ''any  mercantile,  agricultural  or 
manufacturing  society  or^any  body  politic  or  municipal  organiza- 
tion to  make  complaints  against  the  carrier."  On  the  applica- 
tion of  such  bodies,  old  rates  might  be  declared  uiijust  and  new 
rates  established,  but,  of  course,  no  reparation  would  be  given, 
for  the  reason  that  such  complainants  were  not  shippers  and, 
therefore,  not  entitled  to  an  award  of  pecuniary  damages.  C/. 
Louisville  &c.  R.  R.  v.  Int,  Com,  Comm.,  227  U.  S.  88.  Then, 
too,  there  are  cases  in  which  a  rate,  reasonable  when  made,  be- 
comes unreasonable  as  the  result  of  a  gradual  change  in  condi- 
tions, so  that  no  reparation  is  ordered  even  though  a  new  rate 
be  established  for  the  future.  Anadarko  Cotton  Oil  Co.  v.  AUMson 
iStc.  Ry.y  20  I.  C.  C.  43.  Conversely,  there  may  be  cases  where 
what  was  an  unreasonable  rate  in  the  past  is  found  to  be  reason- 
able at  the  date  of  the  hearing.  In  such  a  case  reparation  would 
be  awarded  for  past  unreasonable  charges  collected  but  no  new 
rate  would  be  established  for  the  future. 

3.  It  may,  however,  be  said  that  even  in  such  a  case,  the  order 
while  condemning  the  rate  for  the  past,  should  contain  a  pro- 
vision validating  it  for  the  future.  But  while  this  consideration 
might  show  that  it  was  erroneous  not  to  name  the  new  rate,  it 
would  not  follow  that  the  order  awarding  reparation  was  void. 
The  Hepburn  Act  treats  the  two  subjects  as  related,  but  inde- 
pendent. The  grounds  of  complaint  may  be  joint  or  separate, 
and  the  very  fact  that  they  may  sometimes  be  separate  shows 
that  the  presence  of  both  is  not  jurisdictional  and  that  the 
absence  of  a  provision  for  one  need  not  operate  to  invalidate  an 
order  as  to  the  other. 

This  conclusion  is  strengthened  by  considering  the  hardships 
that  would  result  from  nullifying  a  reparation  order  for  error 
in  omitting  a  provision  for  the  future  rate.  It  would  punish  the 
shipper  for  the  failure  of  the  Commission.  It  would  deprive 
him  of  his  award  of  damages  for  his  private  injury,  because  of 
the  Commission's  omission  to  make  a  rate  for  the  benefit  of  the 
public.  The  shipper  might  or  might  not  intend  to  remain  in 
business.  He  might  or  he  might  not  be  interested  in  future  rates. 
He  might  have  been  able  to  prove  unreasonableness  as  to  the 
past  without  being  able  to  furnish  evidence  as  to  what  would 
be  reasonable  for  the  future.  Or,  the  Commission  might  be  in 
position  to  say  with  certainty  that  the  rates  had  been  unreason- 
able and  award  reparation  accordingly,  but  it  might  require  a 
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protracted  and  lengthy  hearing  to  establish  what  would  be  just 
for  the  future.  To  make  the  shipper  wait  on  such  a  finding  and 
deprive  him  of  his  present  right  to  reparation,  until  the  deter- 
mination of  an  independent  question,  would  work  a  hardship  not 
contemplated  by  the  act  and  not  required  by  any  of  its  provisions. 

The  present  case  illustrates  some  of  these  features.  The 
plaintiff's  petition  asked  for  reparation  and  that  the  Commission 
would  establish  just  rates.  On  the  hearing  it  appeared  that 
there  was  no  through  route  or  joint  rate  and  that  the  established 
local  charge  of  one  of  the  carriers  was  just  while  that  of  the  other 
had  not  been  established  or  included  in  a  filed  tariff  and  was  also 
unjust.  The  evidence  was  sufficient  to  sustain  a  finding  of  dam- 
ages against  such  carrier,  but  it  did  not  show  how  the  through 
r^te  should  be  divided  between  the  two  companies,  one  of  which 
hauled  923  miles  and  the  other  160  miles.  The  carriers  did  not 
ask  for  an  extension  of  the  time  within  which  the  reparation 
should  be  paid.  The  fact  that  they  were  given  an  opportunity 
to  agree  on  a  through  rate  and  how  it  should  be  divided,  ought 
not  to  deprive  plaintiff  of  its  rights  to  damages  for  the  past, 
under  a  reparation  order  which  could  not,  by  any  possibility,  be 
changed  by  any  subsequent  finding  as  to  rates  for  the  future. 

The  Beport  and  Order  gave  the  plaintiff  no  preference  over 
other  shippers,  since  they  showed  that  15  cents  of  the  rate  charged 
by  the  Denver  &  Rio  Grande  was  unreasonable.  If  such  a  find- 
ing of  unreasonableness  was  not  sufficiently  general  to  inure  to 
the  benefit  of  all  other  shippers,  they  could,  on  application,  have 
secured  such  a  modification  as  to  enable  them  to  maintain  a  suit 
for  the  recovery  of  damages  for  unjust  charges  and  collections 
in  the  past.  So  far  as  the  future  operation  of  the  order  was  con- 
cerned, all  shippers  were  left  in  the  same  position,  where,  from 
the  necessity  of  the  case,  the  old  rate  had  to  be  paid  imtil  the 
time  had  elapsed  within  which  a  new  and  just  through  rate  could 
be  put  into  effect.  But  however  desirable  it  may  have  been  to 
deal  with  the  entire  matter  at  one  time,  the  joinder  of  the  two 
subjects  was  not  jurisdictional.  There  was  no  such  necessary 
connection  between  the  two  as  to  make  the  order  of  reparation 
void  because  of  the  absence  of  a  concurrent  provision  establishing 
a  rate  for  the  future. 

This  conclusion  makes  it  necessary  to  consider  what  judgment 
should  have  been  entered  by  the  Circuit  Court  of  Appeals  {Baker 
V.  Warner  J  231  U.  S.  688).  That  necessitates  an  examination  of 
the  other  assignments  of  error  relied  on  by  the  Jlailroad  Company. 
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4.  The  Denver  &  Rio  Grande  claimed  in  the  record  in  the 
Court  of  Appeals  that  the  order  was  void  on  its  face  for  the  reason 
that  the  Commission  was  without  jurisdiction  to  pass  upon  the 
reasonableness  of  the  rate  from  Pueblo,  Colorado,  to  Leadville, 
Colorado.  But  while  there  was  no  through-rate  and  no  through- 
route  there  was,  in  fact,  a  through  shipment  from  St.  Louis,  Mis- 
souri, to  Leadville,  Colorado;  Its  mterstate  character  could  not 
be  destroyed  by  ignoring  the  points  of  origin  and  destination, 
separating  the  rate  into  its  component  parts  and  by  charging 
local  rates  and  issuing  local  waybills,  attempting  to  convert  an 
interstate  shipment  into  intrastate  transportation. 

For  ''when  goods  shipped  .  .  .  from  a  point  in  one  State  to 
a  point  in  another,  are  received  in  transit  by  a  state  common 
carrier,  under  a  conventional  division  of  the  charges,  such  carrier 
must  be  deemed  to  have  subjected  its  road  to  an  arrangement 
for  a  continuous  carriage  or  shipment  within  the  meaning  of  the 
Act  to  Regulate  Commerce."  CindnnaJtij  N.  0.  &  Tex.  Pac. 
Ry.  V.  Int.  Com.  Comm.,  162  U.  S.  184,  193.  This  common 
arrangement  does  not  depend  upon  the  establishment  of  a  through- 
route  or  the  issue  and  recognition  of  a  through  bill  of  ladmg,  but 
may  be  otherwise  manifested.    Ibid. 

That  there  was  a  common  arrangement  between  the  two  car- 
riers here  was  shown  by  the  long-continued  course  in  dealing, 
and  the  division  of  the  freight,  with  the  knowledge  that  it  had 
been  paid  as  compensation  for  the  single  haul.  If  there  had  been 
a  failure  on  the  part  of  one  of  the  carriers  to  file  the  tariffs,  that 
did  not  defeat  the  jurisdiction  of  the  Commission  to  award  repa- 
ration against  that  same  carrier,  when  it  was  shown  that  its 
unreasonable  charge  of  45  cents  per  cwt.  formed  a  part  of  the 
total  rate  of  90  cents  per  cwt.  actually  paid  by  the  Baer  Company. 

The  judgment  of  the  Circuit  Court  of  Appeals  is  reversed  and 
that  of  the  Circuit  Court  affirmed. 
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R.  E.  DOWNIE  POLE  COMPANY  v.  NORTHERN  PACIFIC 

RAILWAY  COMPANY  ET  AL. 

31  L  C.  C.  142  (1914). 

S.  V.  Carey  for  complainant. 

L.  B.  du  PofUe  and  Charles  Donnelly  for  Northern  Pacific  Rail- 
way Company. 

W.  A.  Bobbins  for  Oregon-Washington  Railroad  &  Navigation 
Company. 

Report  of  the  Commission. 

Bt  the  Commission: 

R.  E.  Downie  is  engaged  in  the  sale  of  timber  products  under 
the  name  of  the  R;  E.  Downie  Pole  Company,  with  principal 
office  at  Seattle,  Wash.  By  complaint,  filed  April  1,  1913,  he 
alleges  that  defendants'  charges  for  the  transportation  in  April, 
1911,  of  one  shipment  of  cedar  poles  from  Redmond  (Inglewood), 
Wash.,  to  Rowena,  Or^.,  and  of  one  shipment  of  cedar  poles 
from  Kenmore,  Wash.,  to  The  Dalles,  Oreg.,  were  unreasonable, 
and  asks  reparation. 

Kenmore  and  Redmond  are  local  stations  on  the  Northern 
Pacific  Railway,  20  and  47  miles,  respectively,  from  Seattle. 
Inglewood  is  not  a  station,  but  a  loading  spur  at  or  near  Redmond, 
which  is  the  billing  station.  The  Northern  Pacific  connects  with 
the  Oregon-Washington  Railroad  &  Navigation  Company  both 
at  Seattle  and  at  Portland,  Or^.,  185  miles  south  of  Seattle. 
The  shipments  in  question  could  have  been  routed  either  via 
the  Northern  Pacific  to  Seattle  and  the  Oregon-Washington 
Railroad  &  Navigation  Company  beyond,  or  via  the  Northern 
Pacific  through  Seattle  to  Portland  and  the  Oregon- Washington 
Railroad  &  Navigation  Company  beyond.  There  were,  at  the 
time  the  shipments  moved,  no  joint  through  rates  between  these 
carriers  in  effect  on  poles  from  and  to  the  points  in  question  via 
either  Seattle  or  Portland.  The  combinations  of  intermediate 
rates  in  effect  at  the  time  were:  To  and  from  Seattle,  18  cents 
from  Kenmore  to  The  Dalles,  and  19  cents  from  Redmond  or 
Inglewood  to  Rowena;  and  to  and  from  Portland,  23  cents  from 
Kenmore  to  The  Dalles,  and  25  cents  from  Redmond  or  Inglewood 
to  Rowena. 

The  Northern  Pacific  refused  to  furnish  its  own  cars  for  the 
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transportation  of  the  shipments  unless  complainant  would  agree 
to  route  them  via  its  line  to  Portland,  thereby  giving  to  the 
Northern  Pacific  a  much  longer  haul  than  it  would  receive  if  the 
cars  were  delivered  by  it  to  the  Oregon-Washington  Railroad  & 
Navigation  Company  at  Seattle.  Complainant  desired  to  route 
via  Seattle  because  of  the  availability  of  the  lower  combination. 
The  Northern  Pacific  made  request  upon  the  Oregon-Washington 
Railroad  &  Navigation  Company  for  cars  for  routing  via  that 
line  from  Seattle,  and  complainant  waited  for  five  days  for  the 
cars  to  be  furnished,  at  the  end  of  which  time,  the  cars  ordered 
not  having  arrived,  he  was  compelled  by  the  necessity  of  com- 
plying with  the  terms  of  his  contract  of  sale  of  the  poles  to  accept 
the  conditions  of  the  Northern  Pacific,  and  accordingly  received 
its  cars  and  routed  them  via  Portland  at  the  higher  aggregate 
through  charge.    This  complainant  did  under  protest. 

The  Northern  Pacific  admits  that  the  proper  route  for  this 
transportation  was  via  Seattle,  but  contends  that  it  could  not 
be  required  to  furnish  its  own  equipment  and  accept  a  short  haiil 
thereon  when  the  traffic  could  have  been  routed  via  a  jtmction 
point  that  could  have  given  it  a  longer  haul. 

The  Northern  Pacific  invokes  in  justification  of  its  refusal  to 
furnish  cars  for  movement  via  the  route  3rielding  it  the  short  haul 
that  restriction  of  the  statute  which  provides  that  in  establishing 
joint  rates  and  through  routes  each  carrier  against  which  the 
order  is  made  shall  be  given  the  benefit  of  the  long  haul  via  its 
own  line  "unless  to  do  so  would  make  such  through  route  un- 
reasonably long  as  compared  with  another  practicable  through 
route  which  could  otherwise  be  established.''  The  limitation  is 
unavailing  as  a  defense  in  this  case.  We  are  considering  not  what 
we  might  do  in  the  exercise  of  our  authority  to  establish  joint 
rates  and  through  routes,  but  the  lawfulness  of  the  Northeru 
Pacific's  actions  in  respect  of  the  application  of  rates  which  it 
had  made  available  to  the  complainant. 

The  Northern  Pacific  did  not  restrict  the  application  of  its 
local  rates  on  poles  from  Kenmore  and  Redmond  to  Seattle  to 
intrastate  traflSc.  It  filed  the  tariffs  naming  those  rates  with 
this  Commission,  and  in  the  absence  of  joint  through  rates  be- 
tween it  and  the  Oregon-Washington  Railroad  &  Navigation 
Company  via  Seattle  was  requured,  under  section  6  of  the  act, 
to  use  them  in  constructing  through  rates  on  tra£Bic  through  that 
gateway.  That  requirement  carried  with  it  the  duty  on  the 
part  of  the  Northern  Pacific  to  furnish  cars  and  to  make  suitable 
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arrangements  with  the  Or^on-Washington  Railroad  &  Navi* 
gation  Company  for  the  transportation  beyond  Seattle.  Com- 
plainant was  not  concerned  with  the  arrangements  between  the 
two  carriers  for  fmnishing  equipment  under  the  through  rates 
which  they  offered  for  the  through  transportation  via  the  differ- 
ent gateways. 

We  find  that  complainant  made  the  shipments  in  accordance 
with  the  foregoing  statement  of  facts.  We  further  find  that  the 
action  of  the  Northern  Pacific  in  connection  with  the  receipt  and 
transportation  of  these  shipments,  as  recited  herein,  subjected 
complainant  to  damages,  measured  by  the  difference  between 
the  aggregate  rates  paid  thereon  and  the  aggregate  rates  which 
would  have  been  applicable  had  the  shipments  been  routed  via 
Seattle.  Complainant  is  therefore  entitled  to  reparation  from 
the  Northern  Pacific  on  that  basis. 

Owing  to  the  length  of  the  poles  three  flat  cars  were  used 
for  each  shipment.  The  shipment  from  Kenmore  to  The  Dalles 
weighed  145,620  pounds,  and  the  shipment  from  Redmond  or 
Inglewood  to  Rowena  104,200  pounds.  The  total  charges  col- 
lected on  the  two  shipments  were  $598.67.  Included  in  this 
amount  is  an  apparent  overcharge  of  $3.25  on  the  shipment  from 
Redmond  or  Inglewood.  Including  this  overcharge,  complainant 
is  entitled  to  reparation  on  the  two  shipments  in  the  sum  of 
$138.57,  with  interest  from  April  24,  1911,  for  which  an  order 
will  be  entered. 


AMERICAN   HAY   COMPANY   v.   CENTRAL   VERMONT 

RAILWAY  COMPANY  ET  AL. 

30  I.  C.  C.  662  (1914). 

Herbert  Goldmark  for  complainant. 

D.  T.  Lavn-ence  and  M.  S.  Lynch  for  Central  Vermont  Rail- 
way Company. 

Rbpobt  of  the  Commission. 

Daniels,  Commissioner: 

The  complainant,  during  the  period  covered  by  this  controversy, 
conducted  a  hay  business  with  its  chief  office  in  New  York  and 
operated  in  connection  therewith  a  hay  warehouse  at  St.  Albans, 
Vt.    Hay  purchased  north  and  west  of  St.  Albans  was  brought 
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to  that  station  and  there  inspected,  assorted,  graded,  and  sent 
on  to  market  in  the  south. 

In  the  conduct  of  this  business  the  hay  sometimes  went  through 
St.  Albans  without  being  taken  from  the  car,  the  inspection  being 
made  by  opening  the  car  door  without  breaking  bulk  of  car's 
contents;  but  ordinarily  the  hay  was  taken  from  the  car,  placed 
in  the  warehouse  and  sorted;  afterwards  the  car  was  reloaded. 
When  this  process  was  followed,  the  hay  put  back  into  the  car 
was  not  always  identical  with  the  hay  taken  from  the  same  car. 

When  the  hay  was  shipped  into  St.  Albans,  the  complainant 
in  all  cases  paid  the  local  rate;  but  by  the  pa3rment  of  a  reconsign- 
ment  charge  of  ;k2  per  car,  complainant  had  the  privilege  on  the 
outward  shipment  of  the  hay,  whether  the  hay  had  or  had  not 
been  unloaded,  of  sending  the  same,  or  an  equal  weight  of  other 
hay,  to  the  desired  destination  at  the  balance  of  the  through 
rate.  The  claim  of  the  complainant  is,  that  although  entitled  to 
the  transit  privilege,  it  was  charged  upon  the  particular  carloads 
in  controversy  more  than  the  through  rate. 

It  appears  from  the  testimony  that,  in  case  of  the  carloads 
involved,  there  was  no  joint  through  rate  from  the  point  of  origin 
to  the  point  of  destination.  The  lowest  combination  was  made 
sometimes  upon  Iberville,  Canada,  and  sometimes  upon  Norwich, 
Conn.  The  complainant  was  charged  upon  the  shipments  in 
question  the  combination  rate  on  St.  Albans,  which  in  the  in- 
stance of  these  particular  carloads  was  higher  than  that  upon 
Norwich  in  some  cases,  and  than,  that  upon  Iberville  in  other 
cases.  It  claims  in  this  proceeding  the  benefit  of  the  lowest 
combination. 

It  is  a  self-evident  proposition  that  if  the  complainant  was 
entitled  to  a  through  rate  upon  these  carloads  of  hay,  and  if  no 
joint  rate  was  published,  then  the  lowest  available  combination 
by  the  route  over  which  the  traffic  moved  should  have  been  applied. 
This  is  not  controverted  by  the  Central  Vermont  Railway  Com- 
pany, hereinafter  referred  to  as  the  defendant.  Defendant  denies 
that  these  shipments  were  in  fact  through  shipments  and  entitled 
to  the  through  rate.  These  shipments  were  in  all  cases  locally 
billed  to  St.  Albans  and  then  billed  out  again  locally  from  St. 
Albans.  This  procedure  appears  of  record  to  have  been  in  accord 
with  explicit  written  directions  from  the  complainant;  and  it  is  not 
denied  by  the  complainant  that  the  correct  rate  was  collected 
if  the  shipments  should  have  been  treated  as  local  shipments 
from  St.  Albans. 
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Though  the  complainant  purchased  nearly  all  of  its  hay  at 
points  other  than  St.  Albans,  and  though,  therefore,  the  greater 
part  of  the  hay  handled  by  it  came  into  St.  Albans  by  rail,  yet  it 
also  purchased  a  small  amount  locally  at  St.  Albans  which  was 
delivered  to  it  by  team.  Upon  such  hay  the  transit  privilege  could 
not  be  accorded. 

It  further  appears  that  outbound  cars  were  checked  against 
inbound  cars,  car  against  car.  The  credit  arising  on  an  inbound 
car  was  canceled  when  an  outboimd  car  entitled  to  transit  privil^e 
was  despatched,  even  though  the  outbound  shipment  weighed 
less  than  the  inbound  shipment. 

Under  the  rules  of  the  defendant  as  applied  at  this  time,  credits 
on  account  of  inbound  billing  could  not  be  made  available  for 
outbound  shipments  unless  used  within  a  given  time  limit,  and 
the  testimony  indicates  that  such  credits  were  sometimes  can- 
celed on  this  account. 

If  the  complainant  desired  to  take  advantage  of  the  through 
rate  with  reconsignment  privilege,  the  local  usage  required  that 
he  write  ''own  billing''  on  the  bill  of  lading.  All  the  bills  of 
lading  reissued  at  St.  Albans  covering  the  cars  in  controversy 
bore  the  notation  ''new  billing."  The  testimony  of  the  defendant 
shows  that  the  common  imderstanding  of  the  railroad  and  the 
complainant  was  that  the  term  "new  billing"  signified  that  the 
car  represented  by  the  bill  of  lading  was  to  be  shipped  out  from 
St.  Albans  as  if  originating  at  that  point.  Upon  this  record, 
therefore,  all  these  carloads  were  billed  from  St.  Albans  as  though 
originating  there  instead  of  being  billed  out  under  the  through 
rate,  and  this  by  express  written  direction  of  the  complainant. 

A  considerable  niunber  of  cars  is  involved.  The  complainant 
insists  that,  since  only  a  small  quantity  of  hay  was  purchased 
by  it  locally  at  St.  Albans,  and  since  its  shipments  were  promptly 
handled  at  St.  Albans  and  forwarded,  and  since  outbound  ship- 
ments were  usually  equivalent  to  inbound,  credits  for  outbound 
billing  must  have  existed  under  which  these  outbound  carloads 
could  move.  One  or  two  instances  are  shown  where  the  outbound 
shipment  was  made  in  the  same  car  in  which  the  inboimd  shipment 
had  arrived  two  or  three  days  before;  for  these  cars  credits  for 
outbound  billing  must  have  been  available.  But  even  though 
the  complainant  had  such  credits,  it  may  have  preferred  to  defer 
their  use  for  subsequent  shipments.  However,  it  is  established 
that  the  complainant,  by  its  annotation  of  the  shipping  instruc- 
tions, did  empower  the  defendant  to  bill  these  shipments*  locally 
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from  St.  Albans.  Had  this  been  the  result  of  inadvertence,  a 
remedy  might  be  found,  but  in  the  present  case  no  evidence  of 
mistake  or  oversight  appears.  It  is  therefore  not  unreasonable 
to  impose  upon  the  complainant  the  consequence  of  its  delib- 
erate action;  and  we  must  hold  that  these  shipments  from  St. 
Albans  were  not  through  shipments,  but  local  shipments,  and 
that  the  correct  rate  has  been  applied. 

There  is  surprisingly  little  evidence  in  the  record  as  to  the 
actual  payment  of  the  $2  transit  privilege.  If  such  charge  were 
paid  by  the  complainant,  and  no  direction  incompatible  with 
through  routing  were  written  by  the  complainant  on  the  shipping 
directions  from  St.  Albans,  the  carrier  might  be  deemed  on  notice 
that  the  complainant  wished  the  combination  rate;  but  even' 
though  this  $2  charge  were  paid,  if  the  shipper  annotated  the 
new  shipping  directions  ''new  billing"  the  carrier  was  warranted 
in  concluding  that  the  shipper  waived  the  privilege  paid  for  as 
regards  that  particular  car,  and  in  billing  said  car  at  the  local 
rate. 

Assuming,  however,  that  these  shipments  were  local,  and  that 
the  rates  properly  applicable  were  the  local  rate  from  point  of 
origin  to  St.  Albans  and  the  local  rate  from  St.  Albans  to  desti- 
nation, still  the  complainant  insists  that  the  charges  exacted 
by  the  defendant  were  exorbitant  for  the  reason  that  the  rate 
into  St.  Albans  was  excessive. 

These  inbound  rates  vary  with  the  point  of  origin,  but  were 
usually  18  cents  per  100  pounds.  This  rate  of  18  cents  applied 
to  St.  Albans,  and  as  a  blanket  from  St.  Albans  to  Norwich  upon 
the  south,  250  miles  distant.  The  complainant  urges  that  the 
rate  to  St.  Albans  was  excessive,  and  that  it  should  be  awarded 
damages  upon  the  basis  of  a  reasonable  rate.  Upon  the  other 
hand,  the  defendant  insists  that  the  rate  to  Norwich  was  alto- 
gether too  low  and  that  the  rate  to  St.  Albans,  all  things  con- 
sidered, was  not  unreasonable. 

These  shipments  moved  from  several  points.  A  large  number 
came  from  Pierreville,  Quebec,  and  this  point  may  be  referred  to 
by  way  of  illustration.  Pierreville  is  located  upon  the  Quebec, 
Montreal  &  Southern  Railroad,  90  miles  from  Iberville,  its  point 
of  connection  with  the  Central  Vermont.  The  defendant  stated 
that  this  Canadian  railroad  had  but  a  small  income,  with  prac- 
tically no  traffic  except  hay,  and  that  at  the  rates  in  force  it  could 
hardly  pay  the  expenses  of  its  operation. 

The  distance  from  Pierreville  to  St.  Albans  is  132  miles.    The 
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testimony  shows  that  there  is  no  loaded  car  movement  from  St. 
Albans  to  Pierreville,  and  that,  therefore,  the  cars  in  which  this 
hay  is  brought  out  must  invariably  be  taken  in  empty.  These 
carloads  of  hay  were  usuaUy  somewhat  in  excess  of  20,000  pounds. 
The  carriers,  therefore,  would  receive  for  hauling  the  empty  car 
from  St.  Albans  to  Pierreville,  and  the  loaded  car  from  Pierreville 
to  St.  Albans,  about  $36.  When  the  character  of  the  line  over 
which  this  traflBc  is  handled  for  90  miles  from  Pierreville  to  Iber- 
ville is  considered,  it  can  not  satisfactorily  be  afl&rmed^that  this 
rate,  considered  in  and  of  itself,  was  unreasonable. 

The  rate  of  18  cents  from  Pierreville  to  St.  Albans  has  since 
been  reduced  to  16  cents,  and  there  have  been  slight  reductions 
in  some  of  the  other  rates  involved  in  these  inbound  shipments. 
No  case  was,  however,  brought  to  our  attention,  and  no  instance 
is  found  from  an  examination  of  the  exhibit  of  the  complainant 
in  which  we  are  prepared  to  hold  at  this  time  and  upon  this  record 
that  the  inbound  rate  was  unlawful.  The  complaint,  therefore, 
wiU  be  dismissed,  and  an  order  to  that  effect  will  be  entered.^ 


APPLICATION  OF  SOUTHERN  PACIFIC  COMPANY 
UNDER  THE  PROVISIONS  OF  SECTION  5  OF  THE 
ACT  TO  REGULATE  COMMERCE,  AS  AMENDED  BY 
SECTION  11  OF  THE  PANAMA  CANAL  ACT,  IN  CON- 
NECTION WITH  THE  OPERATION  OF  THE  PACIFIC 
MAIL  STEAMSHIP  COMPANY. 

32  I.  C.  C.  690  (1915) 

F.  ff .  Wood  and  H.  C.  Booth  for  Southern  Pacific  Company  and 
Pacific  Mail  Steamship  Company. 

REPORT    OF   THE    COMMISSIONER. 

Clark,  Commissioner: 

This  is  an  application  under  section  6  of  the  act  to  regulate  com- 
merce, as  amended  by  section  11  of  the  Panama  Canal  act,  filed 
by  the  Southern  Pacific  Company,  hereinafter  designated  as  the 

^  Reparation  is  based  upon  provable  damages  and  does  not  follow,  as 
matter  of  law,  on  proof  of  unjust  discrimination.  Penna.  R.  R.  Co.  v.  Inter- 
national Coal  Co.,  230  U.  S.  184.  And  see  Hormel  &  Co.  r.  Chicago,  Mil- 
waukee &  St.  PaulTRy.  Co.,  30  I.  C.  C.  98.  —  Ed. 
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petitioner,  in  which  the  Commission  is  asked  to  determine:  (1) 
TTie  questions  of  fact  as  to  competition  or  possibility  of  competi- 
tion between  the  Southern  Pacific  Company  and  the  Pacific  Mail 
Steamship  Company;  (2)  whether  the  proposed  service  of  the 
Pacific  Mail  Steamship  Company  may,  imder  the  provisions  of 
section  5,  be  lawfully  operated;  (3)  whether  such  proposed  service 
by  water  is,  or  is  not,  a  service  "through  the  Panama  Canal";  (4) 
if  it  is  not  a  service  by  water  through  the  Panama  Canal,  whether 
it  is  of  such  advantage  to  the  convenience  and  commerce  of  the 
people  as  to  justify  an  extension  of  the  time  during  which  such 
service  by  water  may  continue  to  be  operated  beyond  July  1, 1914; 
and  (5)  if  said  service  by  water  may  be  continued,  whether  the 
steamship  company  must  file  schedules  of  its  rates  and  practices, 
as  required  in  said  section. 

SOUTHERN  PACIFIC   COMPANY. 

The  petitioner  is  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Kentucky.  It  controls  and  operates  main  lines 
of  railroad  extending  from  Portland,  Oreg.,  to  Sacramento,  Cal.; 
from  Ogden,  Utah,  through  Sacramento  to  San  Francisco,  Cal.; 
from  San  Francisco  through  Los  Angeles,  Cal.,  and  Houston,  Tex., 
to  New  Orleans,  La. ;  from  Houston  to  Galveston,  Tex.  Petitioner 
also  owns  all  the  outstanding  capital  stock  of  the  Southern  Pacific 
Railroad  Company  of  Mexico,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  Jersey.  This  company  operates 
a  main  line  of  railroad  extending  from  Nogales,  Ariz.,  to  and 
through  Guaymas  and  along  the  southwestern  coast  of  Mexico  to 
Orendain,  in  the  Republic  of  Mexico.  This  line  has  several 
branches,  and  at  Orendain  it  connects  with  the  National  Railways 
of  Mexico.  At  Nogales  the  Southern  Pacific  Railroad  of  Mexico 
connects  with  the  main  line  of  the  Southern  Pacific  running  from 
San  Francisco  to  New  Orleans.  The  distance,  as  shown  by  peti- 
tioner's time-tables,  from  San  Francisco  to  Nogales  is  1,049 
miles,  and  from  Nogales  to  Orendain  1,075  miles,  making  the 
total  distance  from  San  Francisco  to  the  terminus  in  Mexico 
2,124  miles. 

Petitioner  also  operates  steamship  lines  from  the  terminus  of  its 
railroad  at  New  Orleans  to  New  York  City  and  to  Havana,  Cuba. 
From  Galveston  it  operates  a  line  of  steamships  to  New  York. 
Over  these  lines  of  railroad  and  steamships  petitioner  transports 
interstate  and  foreign  commerce  to  and  from  San  Francisco  and 
vicinity.    Petitioner  also  owns  110,800  shares,  of  the  par  value  of 
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$11,080,000,  of  a  total  of  200,000  shares,  of  the  par  value  of 
S20,000,000,  of  the  capital  stock  of  the  Pacific  Mail  Steamship 
Company,  hereinafter  designated  the  steamship  company. 

PACIFIC  MAIL  STEAMSHIP  COMPANY 

This  steamship  company  is  a  corporation  organized  and  existing 
mider  the  laws  of  the  state  of  New  York.  It  owns  and  operates 
two  considerable  fleets  of  steamships.  One  fleet  operates  between 
San  Francisco,  Cal.,  and  Honolulu  and  ports  in  Japan  and  China, 
carrying  interstate  and  foreign  commerce  from  and  to  San  Fran- 
Cisco.  The  other  fleet  operates  between  San  Francisco  and  Balboa, 
the  Pacific  terminus  of  the  Panama  Canal,  stopping  at  and  serving 
various  points  on  the  southwestern  coast  of  Mexico  and  Central 
America.  The  steamships  on  this  line  make  regular  scheduled 
trips,  stopping  at  Mazatlan,  San  Bias,  Manzanillo,  Acapulco,  and 
Salina  Cruz,  on  the  coast  of  Mexico,  ports  that  are  near  to,  and 
some  of  them  directly  served  by,  the  Southern  Pacific  Railroad  of 
Mexico.  The  traffic  carried  between  San  Francisco  and  Balboa 
has  principally  been  transported  over  the  Panama  Railroad  to  or 
from  Colon  and  via  steamships  bound  for  or  from  Atlantic  coast 
points,  Europe,  and  other  foreign  countries.  The  steamship  com- 
pany therefore  has  been  a  carrier  of  interstate  and  foreign  com- 
merce from  and  to  San  Francisco.  Upon  the  oral  argument  counsel 
for  petitioner  asked  leave  to  amend  the  petition  so  as  to  make  it 
read  that  this  fleet  of  steamers  operates  "between  San  Francisco 
and  Balboa  on  the  western  coast  of  the  Isthmus  *of  Panama  w 
Colony  Colon  is  at  the  eastern  terminus  of  the  Panama  Canal. 
The  reason  assigned  for  this  change  is  that  the  Panama  Railroad 
has  given  notice  that  it  will  discontinue  all  commercial  service  be- 
tween the  Pacific  and  the  Atlantic  oceans,  and  in  order  to  carry 
the  traffic  which  it  proposes  to  carry  it  will  be  necessary  for  the 
steamship  company  to  land  its  freight  at  Balboa  for  transshipment 
or,  passing  through  the  canal,  to  land  it  at  Colon  for  transshipment. 

The  petition  alleges  that  — 

"From  and  after  July  1,  1914,  the  steamship  company  will 
engage  (in  addition  to  its  Hawaiian-Asiatic  traffic  hereinbefore 
described)  in  traffic  between  San  Francisco  and  the  ports  of  San 
Bias,  Manzanillo,  Acapulco,  and  Salina  Cruz,  in  the  Republic  of 
Mexico;  Ocos,  Champerico,  and  San  Jose  de  Guatemala,  in  the 
Republic  of  Guatemala;  Acajutla,  La  Libertad,  and  La  Union, 
in  the  Republic  of  Salvador;  Amapala,  in  the  Republic  of  Hon- 
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duras;  Corinto  and  San  Juan  del  Sur,  in  the  Republic  of  Nica- 
ragua; and  Punta  Arenas,  in  the  Republic  of  Costa  Rica; 
between  said  ports  above  named,  between  said  Mexican  and 
Central  American  ports  and  Europe,  and  between  said  Mexican 
and  Central  American  ports  and  Atlantic  and  Gulf  ports  of  the 
United  States,  which  said  trafBic  with  Europe  and  with  the  At- 
lantic and  Gulf  ports  will  be  handled  by  the  steamship  company 
to  or  from  Balboa  and  transshipped  in  connection  with  the 
vessels  of  other  lines  in  no  way  connected  with  the  petitioner. 
It  will  also  engage  in  traffic  between  the  port  of  Mazatlan, 
Mexico,  and  other  Mexican  and  Central  American  ports  above 
named  and  between  Mazatlan  and  Atlantic  and  Gulf  ports  of 
the  United  States." 

The  following  reason  for  this  proposed  change  in  the  traffic  is 
stated  by  the  vice  president  of  the  steamship  company: 

"The  Pacific  Mail  Steamship  Company's  idea  is  this:  Under 
the  law  they  can  not  operate  from  San  Francisco  to  New  York 
City;  under  the  strict  interpretation  they  can't  operate  from 
San  Francisco  and  transfer  a  small  quantity  of  freight  at  Colon 
or  at  Balboa  in  connection  with  European  steamers  for  the  rea- 
son that  it  might  be  considered  that  they  were  in  competition 
with  the  Southern  Pacific  through  the  ports  of  New  Orleans. 
*  *  *  So  that  in  making  my  report  to  the  board  of  directors  as 
to  what  I  considered  we  could  do  under  the  act,  I  eliminated 
those  two  services  —  our  business  from  San  Francisco  to  Europe 
via  the  Isthmus  of  Panama  and  our  business  from  San  Francisco 
to  New  York  via  the  Isthmus  of  Panama,  I  believing  it  was  in 
direct  violation  of  the  terms  of  the  act." 

By  resolution  the  stockholders  adopted  this  recommendation. 
The  steamship  company  proposes  to  continue  as  a  common  carrier 
of  freight  and  passengers  from  and  to  the  port  of  San  Francisco, 
calling  at  the  other  ports  named. 

PRESENT  AND   POSSIBLE  COMPETITION. 

Section  5  of  the  act  to  regulate  commerce,  as  amended  by  what 
is  known  as  the  Panama  Canal  act,  among  other  things,  provides 
that  — 

''From  and  after  the  1st  day  of  July,  1914,  it  shall  be  unlaw- 
ful for  any  railroad  company  or  other  common  carrier  subject  to 
the  act  to  regulate  commerce  to  own,  lease,  operate,  control,  or 
have  any  interest  whatsoever  (by  stock  ownership  or  otherwise, 
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either  directly,  indirectly,  through  any  holding  company,  or  by 
stockholders  or  directors  in  common,  or  in  any  other  manner) 
in  any  common  carrier  by  water^  operated  through  the  Panama 
Canal  or  elsewhere  with  which  said  railroad  or  other  carrier 
aforesaid  does  or  may  compete  for  traffic  or  any  vessel  carrying 
freight  or  passengers  upon  said  water  route  or  elsewhere  with 
which  said  railroad  or  other  carrier  aforesaid  does  or  may  com- 
pete for  traffic;  and  in  case  of  the  violation  of  this  provision 
each  day  in  which  such  violation  continues  shall  be  deemed  a 
separate  offense. 

''Jurisdiction  is  hereby  conferred  on  the  Interstate  Commerce 
Commission  to  determine  questions  of  fact  as  to  the  competition 
or  possibility  of  competition,  after  full  hearing,  on  the  applica- 
tion of  any  railroad  company  or  other  carrier." 

The  language  "does  or  may  compete  for  traffic"  and  "possibility 
of  competition"  is  strong  and  significant.  Considering  the  whole 
act  and  its  manifest  purpose  to  dissociate  railroads  from  competing 
water  lines  as  described  therein,  these  phrases  evidently  mean  that 
one  purpose  of  the  inquiry  by  this  Commiasion  shall  be  to  ascertain 
whether  under  existing  conditions  there  is  competition  or  whether 
there  may  be  competition  if  the  railroad  interest  in  the  water 
carrier  or  vessel  is  eliminated. 

This  section  of  the  Panama  Canal  act  indicates,  among  other 
things,  a  clear,  xmmistakable  policy,  adopted  by  Congress,  to  sepa- 
rate from  railroad  ownership,  control,  or  influence  such  common 
carrier  water  lines,  and  such  vessels,  as  may,  when  thus  separated, 
compete  with  the  present  owning  or  controlling  companies,  except 
where,  upon  investigation,  it  is  found  by  the  Commission  that  the 
existing  service  by  water,  other  than  through  the  Panama  Canal,  is 
being  operated  in  the  interest  of  the  public,  is  of  advantage  to  the 
convenience  and  commerce  of  the  people,  and  that  its  continuance 
will  neither  exclude,  prevent,  nor  reduce  competition  on  the  route 
by  water.  This  being  so,  a  construction  of  the  act  must  be  adopted 
which  will  properly  and  effectively  carry  out  the  purpose  of  Con- 
gress. The  Conunission  may  not  nullify  or  weaken  the  force  of 
the  plain  intendment  of  the  act  for  any  reasons,  however  plausible 
they  may  appear  to  be.  The  words  "may  compete  for  traffic" 
do  not  mean  a  vagiie,  possible  though  improbable  competition, 
but  mean  a  probable,  potential  competition,  as  when  the  water 
line  is  entirely  divorced  from  the  railroad.  We  must,  therefore, 
look  at  the  conditions  as  they  will  exist  if  this  divorce  is  effected. 
From  a  practical  view  the  question  is,  Will  the  steamship  company. 
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when  free  to  consult  only  its  own  interests,  compete  for  traffic  with 
the  railroad  line?  In  the  light  of  experience  this  will  not  be  a 
difficult  question  to  determine  in  most  cases.  Self-interest  will 
surely  develop  an  effort  to  secure  desirable  traffic  —  traffic  that 
will  produce  revenue  for  the  carrier. 

It  must  also  be  observed  that  the  competition  is  '^for  traffic.'' 
There  are  no  words  of  limitation  in  this  clause;  it  covers  all  inter- 
state coastwise  or  foreign  traffic. 

Possible  competition  for  traffic  in  the  present  case  will  be  consid- 
ered under  three  heads:  (1)  Coastwise  traffic  between  points  in  the 
United  States;  (2)  traffic  between  San  Francisco  and  ports  on  the 
coast  of  Mexico  and  Central  America;  and  (3)  European  and  the 
other  foreign  commerce. 

COASTWISE  TRAFFIC   BETWEEN  POINTS   IN  THB   UNITED   STATES. 

It  is  frankly  admitted  that  the  steamship  company,  as  an  agent 
of  interstate  commerce,  has  been  engaged  in  interstate  coastwise 
traffic  between  points  in  the  United  States.  It  has  received  and 
carried  freight  between  San  Francisco  and  Balboa  which  was  trans- 
ported by  railroad  across  the  Isthmus  of  Panama  and  by  ships  to 
and  from  New  York.  The  route  of  the  steamship  company  forms 
the  Pacific  link  in  this  through  transportation.  It  is  admitted  that' 
this  service  is  or  may  be  in  competition  with  petitioner's  lines  of 
railroad  and  steamships  from  San  Francisco  to  New  York  via  New 
Orleans  or  Galveston. 

But  it  is  said  in  the  petition  and  in  the  evidence  submitted  that 
the  stockholders  of  the  steamship  company  have  determined  not 
to  accept  freight  from  or  to  San  Francisco  to  or  from  Atlantic 
coast  points,  and  it  is  insisted  that  this  should  be  accepted  as  a  dis- 
continuance of  that  service.  It  will  be  observed  that  by  the  pro- 
posed amendment  to  the  petition  the  steamship  company  would 
operate  its  boats  between  San  Francisco  and  Balboa  or  Colon,  the 
termini  of  the  Panama  Canal;  that  they  propose  to  operate  as 
common  carriers  of  freight.  The  question  arises.  Can  the  steam- 
ship company  as  a  common  carrier  refuse  to  take  any  freight  ten- 
dered between  these  points?  If  it  can  not,  then  whatever  its 
intentions  may  be,  interstate  domestic  freight  may  pass  to  and 
from  these  canal  ports  to  and  from  San  Francisco.  The  common- 
law  rule  controlling  common  carriers  of  this  character,  hereinafter 
referred  to,  requires  them  to  accept  all  freight  of  the  general  char- 
acter which  they  are  carrying  tendered  to  them  at  a  port*  where 
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freight  is  received,  to  be  conveyed  to  any  port  to  which  that 
character  of  freight  is  delivered.  Common  carriers  may  be  com- 
pelled by  mandatory  writs  to  receive  and  carry  lawful  subjects  of 
commerce.  M.  P.  R.  R.  Co.  v.  Larabee  Flour  Co.,  211  U.  S.,  612; 
L.  <fe  H.  ft.  ft.  Co,  V.  Cook  Brewing  Co,,  223  U.  S.,  70.  Irrespective 
of  this  law  we  doubt  the  propriety  and  lawfulness  of  an  endeavor 
on  the  part  of  the  steamship  company  to  avoid  the  operation  of  the 
'  act  by  voluntarily  excluding  from  its  legitimate  business  traffic 
between  points  at  which  its  steamers  touch,  the  carriage  of  which 
would  be  a  violation  of  the  law.  Admitting  that  the  stockholders 
of  the  steamship  company  have,  in  good  faith,  passed  the  resolu- 
tion referred  to,  we  fail  to  see  how  it  could  be  carried  out  so  long 
as  the  steamship  company  carries  freight  as  a  common  carrier  and 
receives  and  delivers  freight  at  San  Francisco  to  and  from  the 
ports  at  the  termini  of  the  canal. 

But,  as  already  stated,  the  act  says  "may  compete";  that  is, 
may  compete  if  the  railroad  ownership  is  eliminated.  Can  it  be 
insisted  upon  that  this  steamship  company,  if  not  controlled  by 
the  petitioner,  would  refuse  to  take  freight  at  San  Francisco  for 
the  canal  ports  or  from  the  canal  ports  to  San  Francisco?  Cer- 
tainly the  steamship  company  would  "compete  for  traffic"  of  this 
character.  There  can  be  no  reasonable  doubt  that  steamships 
plying  between  New  York,  Honolulu,  and  the  Orient,  and  not  pro- 
hibited by  law  from  engaging  in  coastwise  traffic,  would  take  on 
such  freight  at  New  York  for  the  canal  ports  and  receive  such 
freight  at  the  canal  ports  for  New  York.  It  should  be  observed 
also  that  this  coastwise  traffic  does  not  affect  simply  the  port 
cities.  At  each  terminus  the  influence  reaches  back  into  the 
country.  Traffic,  moves  from  the  interior  by  rail  to  the  port  in 
order  to  secure  the  lower  water  rates,  and  at  point  of  delivery  is 
forwarded  over  rail  routes  to  places  in  the  interior.  Unrestricted 
competition  between  water  and  rail  lines  has  an  effect  upon  a  con- 
siderable territory  in  the  vicinity  of  the  termini  of  such  lines. 
Competition,  therefore,  between  the  steamship  company  and  the 
petitioner  for  this  coastwise  traffic  would,  if  the  steamship  company 
were  free  from  the  railroad  influence,  be  more  or  less  potential. 
With,  however,  other  steamship  lines  running  through  ships  be- 
tween San  Francisco  and  New  York,  the  amount  of  interstate 
coastwise  traffic  that  would  be  offered  the  steamship  company  for 
transfer  at  a  canal  port  would  doubtless  be  negligible,  as  through 
ships  can  carry  freight  cheaper  without  such  transfer  and  would  in 
all  probability  meet  any  rate  offered  by  others.     It  is  stated  in 
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this  record  that  there  are  now  at  least  three  such  through  steam- 
ship Unes.  The  record  in  hearings  on  Fourth  Section  Applications 
No8.  205  el  al.,  32  I.  C.  C,  611,  with  respect  to  commodity  rates 
from  eastern  defined  territories  to  Pacific  coast  terminals  and  in- 
termediate points,  shows  that  there  are  now  six  such  through 
steamship  lines,  operating  49  vessels. 

It  is  possible,  for  the  reasons  we  have  already  indicated,  that, 
where  time  was  not  a  material  element,  shipments  of  freight  might 
pass  from  San  Francisco  to  Honolulu  and  thence  via  steamers  to 
New  York,  and  vice  versa.  Quite  as  roimdabout  routing  of  freight 
by  water  could  be  cited.  We  do  not,  however,  upon  the  present 
record,  give  any  consideration  to  this  route. 

Upon  the  record,  we  find  that  the  Pacific  Mail  Steamship  Com- 
pany may  compete  for  interstate  coastwise  traffic  with  the  South- 
em  Pacific  Company  within  the  meaning  of  the  act. 

TRAFFIC  BETWEEN  SAN  FRANCISCO  AND  PORTS  ON  THE  COAST  OF 

MEXICO. 

Section  1  of  the  act  includes  transportation  of  property  "to  an 
adjacent  foreign  country."  It  is  conceded,  by  the  partial  omis- 
sion of  Mazatlan  from  the  proposed  traffic  plan,  that  there  is  com- 
petition between  the  steamship  company  and  the  petitioner  for 
traffic  between  San  Francisco  and  Mazatlan,  Mexico.  If,  how- 
ever, Mazatlan  is  continued  as  a  port  of  call,  what  we  have  already 
said  about  the  inability  of  a  common  carrier  to  refuse  freight 
between  ports  at  which  it  stops  applies  with  equal  force  to  the 
traffic  between  San  Francisco  and  Mazatlan. 

The  Mexican  rail  line  of  the  petitioner  connects  directly  with 
other  ports  on  the  Mexican  coast  at  which  the  steamship  company's 
boats  call.  It  is  admitted  that  there  is  direct  rail  connection  with 
Manzanillo  and  Salina  Cruz.  The  record  and  the  maps  and  tables 
presented  lead  to  the  conviction  that  as  to  a  considerable  portion 
of  territory  along  the  southwestern  coast  of  Mexico  the  steamship 
company  and  the  railroad  may  compete  for  traffic  to  and  from  San 
Francisco,  although  the  rail  distance  is  much  greater  than  that  by 
water  and  the  rail  rates  much  higher  than  the  water  rates.  It  is 
admitted  that  there  is  potential  competition  as  to  passenger  traffic. 
The  total  movement  of  freight  by  rail  between  points  in  California 
and  Mexican  points,  Culiacan,  220  miles  north  of  Mazatlan,  to -and 
including  Tepic,  the  southern  terminus  of  the  railroad,  was  less 
than  5  per  cent  of  the  movement  by  water  from  San  Francisco  to 
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Mazatlan,  in  1911  and  1912.  The  fact  that  freight  traffic  by  rail 
has  been  small  in  the  past  is  far  from  decisive  that  it  will  not  be 
greater  in  the  future.  That  there  will  be  some  competition  is 
beyond  controversy.    The  extent  of  it  is  wholly  problematical. 

Upon  the  record,  we  find  that  the  Pacific  Mail  Steamship 
Company  and  the  Southern  Pacific  Company  may  compete  for 
traffic  between  San  Francisco  and  the  Mexican  ports  described. 

EUROPEAN  AND  OTHER  FOREIGN  TRAFFIC. 

Section  1  of  the  act  includes  shipments  to  and  from  a  foreign 
country. 

''It  would  be  difficult  to  use  language  more  unmistakably 
significant  that  Congress  had  in  view  the  whole  field  of  com- 
merce (except  commerce  wholly  within  a  state)  as  well  as  that 
between  the  states  and  territories  as  that  going  to  or  from  for- 
eign countries.  T.  &  P.  Ry.  v.  /.  C.  C,  162  U.  S.,  198,  212; 
BvMerfield  v.  Trmahan,  192  U.  S.,  470,  493.'' 

It  appears  that  the  petitioner  and  the  steamship  company  have 
been  canying  freight  to  and  from  San  Francisco  for  European  and 
other  ports,  and  that  the  steamship  line  receives  at  San  Francisco 
freight  from  interior  points.  That  there  is,  or  may  be,  competition 
for  this  traffic  is  conceded,  in  that  it  is  proposed  to  eliminate  from 
the  traffic  of  the  steamship  company  all  '^ freight  at  Colon  or  at 
Balboa  in  connection  with. European  steamers.'*  As  we  have  said, 
the  steamship  company,  as  a  coiumon  carrier,  may  not  be  able  to 
refuse  such  traffic  if  it  is  oflfered  to  it.  Emphasis,  however,  seems 
to  be  laid  upon  the  fact  that  the  traffic  is  now  carried  "in  connec- 
tion with  European  steamers."  The  character  of  foreign  traffic 
is  not  determined  by  the  billing  but  by  the  fact  that  at  the  point 
of  origin  it  is  destined  for  a  foreign  port  and  is  taken  up  by  inter- 
vening common  carriers.  /  ' 

Shipments  on  local  bills  of  lading  destined  from  the  beginning 
for  export  are  foreign  commerce.  Coe  v.  Errol^  116  U.  S.,  517; 
5.  P.  Terminal  v.  /.  C.  C,  219  U.  S.,  498,  527;  T.  &  N.  0.  R.  R. 
Co.  V.  Sabine  Tram  Co,,  227  U.  S.,  111.  This  common  arrange- 
ment does  not  depend  upon  the  establishment  of  a  through  route 
or  the  issue  and  recognition  of  a  through  bill  of  lading,  but  may  be 
otherwise  manifested.  C,  N.  0.  &  T.  P,  Ry.  Co.  v.  /.  C.  C,  162 
U.  S.,  184,  191;  Boer  Bros.  v.  D.  &  R.  G.  R.  R.  Co.,  233  U.  S.,  479, 
491;  Railroad  Commission  of  Louisiana  v.  T.  &  P.  Ry.  Co.,  229 
U.  S.,  336,  341.    The  fact  that  there  is  an  arrangement  by  which 
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it  is  to  be  carried  as  foreign  freight  is  evidenced  by  the  conduct  of 
each  of  the  carriers.  The  fact  that  foreign  freight  originating  at 
places  in  the  United  States  is  sent  to  San  Francisco,  taken  by  the 
steamship  line  and  carried  to  Balboa  or  Colon,  where  it  is  unloaded 
for  transshipment  and  is  taken  up  by  the  foreign  ship  and  carried 
to  its  destination,  constitutes  it  foreign  commerce.  And  the  agents 
that  carry  it  are  agents  of  foreign  commerce  to  the  extent  of  the 
services  they  render.  The  real  question  here  is  whether  as  to  any 
traffic  there  is  a  possibility  of  competition  between  the  steamship 
Une  and  the  petitioner.  The  traffic  which  the  steamship  company 
proposes  to  carry  under  the  resolution  adopted  by  its  stockholders 
is  foreign  freight;  it  is  for  transshipment  to  points  ''other  than 
Europe.''  It  is  not  local  business  that  leads  the  steamship  com- 
pany to  send  its  boats  to  Balboa  and  Colon.  It  is  the  foreign 
traffic.  It  is  clear,  therefore,  that  if  petitioner  had  no  interest  in 
the  steamship  company,  the  latter  would  seek  for  and  carry  traffic 
destined  to  and  coming  from  European  ports  and  would  thereby 
compete  with  petitioner  for  the  foreign  traffic  which  it  carries  to  the 
seaboard. 

Upon  the  record,  we  find  that  the  Pacific  Mail  Steamship  Com- 
pany and  the  Southern  Pacific  Company  may  compete  for  traffic 
moving  between  San  Francisco  and  vicinity  and  European  ports. 

IS   THE   PROPOSED   SERVICE  -BT   WATER  A   SERVICE   THROUOH    THE 

m 

PANAMA  CANAL? 

The  amendment  proposed  by  counsel  for  the  petitioner,  as  well  as 
the  testimony  of  the  vice  president  of  the  steamship  company,  is 
to  the  effect  that  the  present  southerly  terminus  of  the  steamship 
company's  route  is  to  be  extended  to  Colon.  This  of  necessity 
carries  it  through  the  Panama  Canal.  If  any  vessels  of  this 
line  are  not  to  go  through  the  canal,  that  fact  should  be  made 
clear  by  amendment  to  the  petition  with  reference  to  such  vessels 
by  name  and  stating  that  their  final  destination  southbound  will 
be  Balboa.  Upon  the  record  as  it  now  stands  we  find  that  ships 
of  the  steamship  company  are  intended  to  be  "operated  through 
the  Panama  Canal." 

MAT    THE    PROPOSED    SERVICE    OF    THE    PACIFIC    MAIL    STEAMSHIP 

COMPANY  BE  LAWFULLY  OPERATED? 

This  question  assumes  a  continuance  of  ownership  or  interest  in 
the  steamship  company  by  the  petitioner.    This  Commission  is 
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merely  an  administrative  agency  to  execute  the  act  passed  in 
pursuance  to  a  public  policy  established  by  Congress. 

This  policy,  as  indicated  in  the  act,  includes  bringing  about  a 
discontinuance  of  railroad  ownership  and  control  of  water  lines, 
except  when,  after  investigation  — 

''the  Commission  is  of  the  opinion  that  such  existing  specified 
service  by  water,  other  than  through  the  Panama  Canal,  is  being 
operated  in  the  interests  of  the  public,  and  is  of  advantage  to 
the  convenience  and  commerce  of  the  people,  and  that  such 
extension  will  neither  exclude,  prevent,  nor  reduce  competition 
on  the  route  by  water  imder  consideration." 

If,  therefore,  it  be  found  that  the  service  here  considered,  other 
than  that  through  the  Panama  Canal,  is  operated  in  the  interests 
of  the  public  and  is  of  advantage  to  the  convenience  of  the  people, 
and  that  its  continuance  wiH  neither  exclude,  prevent,  nor  reduce 
competition  on  the  route  by  water,  the  act  contemplates  author- 
izing a  continuance  of  the  service,  even  though  there  is,  or  may 
be,  some  measure  of  competition  between  petitioner  and  the  steam- 
ship line. 

The  proposition  on  the  record  is  to  operate  the  boats  through  the 
Panama  Canal,  but  it  is  also  proposed  to  carry  freight  that  will 
not  pass  through  the  canal  or  be  competitive.  The  question  arises 
therefore,  whether  this  language  is  to  be  construed  as  applying  to 
the  vessels  or  to  each  particular  shipment  carried  by  the  vessels. 
The  language  upon  this  point  is,  "such  existuig  specified  service." 
The  petitioner  would  have  us  construe  this  language  as  applying 
to  each  shipment  carried.  But  reference  to  other  portions  of  the 
section  lead  to  a  different  conclusion.  The  language  employed  is, 
''such  application  may  be  filed  for  the  purpose  of  determining 
whether  any  existing  service  is  in  violation  of  this  section  and  pray 
for  an  order  permitting  the  continuance  of  any  vessel  or  vessels 
already  in  operation."  Here  the  words  "existing  service"  clearly 
refer  to  any  vessel  or  vessels.  When  we  consider  the  probable 
difficulties  to  be  met  by  the  common  carrier  in  excluding  particular 
shipments  and  the  easy  way  in  which  the  terms  of  the  statute 
could  be  evaded  under  such  a  construction,  we  are  led  to  hold  that 
the  words  "  specified  service  "  refer  to  the  vessel  or  vessels  operated. 
Under  the  proposed  amendment  of  the  application  and  the  testi- 
mony of  the  vice  president  of  the  steamship  company,  we  are 
confronted  with  the  fact  that  these  vessels  are  proposed  to  be 
operated  through  the  canal  to  Colon.  In  view  of  these  conditions 
and  of  the  policy  and  requirements  of  the  act,  we  are  of  opinion 
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that  as  to  vessels  of  the  steamship  company  which  pass  through 
the  Panama  Canal  the  Commission  has  no  power  to  extend  the 
time  within  which  they  may  continue  to  be  operated.  If  it  is 
made  to  appear  clearly  that  there  are  vessels  which  will  go  no 
farther  than  Balboa,  and  not  through  the  canal,  we  could  as  to  such 
vessels  extend  the  time.  The  record  discloses  that  there  are  sev- 
eral boat  lines  of  American  and  foreign  ownership  plying  between 
San  Francisco  and  these  Mexican  and  Central  American  ports  and 
Balboa  in  direct  competition  with  the  Pacific  Mail  Steamship 
Company.  The  uncontradicted  testimony  of  witnesses  for  peti- 
tioner and  of  shippers  is  that  the  service  of  the  Pacific  Mail  is  the 
most  dependable,  and  that  it  is  operated  in  the  interests  of  the 
public  and  is  of  advantage  to  the  convenience  and  commerce  of 
the  people.  From  the  record  it  appears  that  the  service  proposed, 
other  than  through  the  Panama  Canal,  would  be  in  the  interests 
of  the  public  and  of  advantage  to  the  convenience  and  commerce  of 
the  people,  and  that  its  continuance  would  neither  exclude,  prevent, 
nor  reduce  competition  on  the  route  by  water  under  consideration. 

IF  THE  SERVICE  BY  WATER  BE  CONTINUED,  MUST  THE  STEAMSHIP 
COMPANY  FILE   SCHEDULES  OF  ITS   RATES  AND   PRACTICES? 

The  act  provides  that  in  every  case  in  which  the  Commission 
grants  extension  of  tune  during  which  the  service  by  water  may 
continue  to  be  operated  beyond  July  1, 1914,  "the  rates,  schedules, 
and  practices  of  such  water  carrier  shall  be  filed  with  the  Inter- 
state Commerce  Commission  and  shall  be  subject  to  the  act  to 
regulate  commerce  and  all  amendments  thereto  in  the  same  man- 
ner and  to  the  same  extent  as  is  the  railroad  or  other  common 
carrier  controlling  such  water  carrier  or  interested  in  any  manner 
in  its  operation."  This  language  is  definite  and  unquaUfied.  It 
applies  to  every  case  in  which  such  extension  is  granted,  and  it 
follows  that  if,  under  an  amendment  to  the  petition  or  upon  fur- 
ther hearing,  extension  of  time  be  granted  as  to  any  of  the  boats  of 
the  steamship  company,  the  rates,  schedules,  and  practices  govern- 
ing traffic  subject  to  the  act,  moved  by  such  boats,  must  be  filed 
with  the  Commission  and  be  subject  to  all  of  the  provisions  of 
the  act  in  the  same  manner  and  to  the  same  extent  as  those  of 
petitioner. 

Unless  amendment  to  the  petition  is  filed  within  60  days  from 
the  service  hereof,  an  order  will  be  entered  denying  the  petition. 
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EXPENSES. 

30  I.  C.  C.  676  (1914). 

W.  J.  Meyers  and  Max  0.  Lorenz  for  Interstate  Commerce 
Commission. 

W.  D,  Beymer  for  Central  of  Georgia  Railway  Company. 

W.  A.  CohUmj  G.  W,  Lambj  and  A.  J,  Pharr  for  Louisville  & 
Nashville  Railroad  Company. 

J.  W.  Coxe  for  Norfolk  &  Western  Railway  Company. 

A.  D,  McDonald  and  Fred  H,  Wood  for  Southern  Pacific  Com- 
pany. 

H.  T,  Newccmb  for  Delaware  &  Hudson  Company. 

A,  H.  Plant  for  Association  of  American  Railway  Accounting 
Officers. 

H,  C.  Prince  for  Atlantic  Coast  line  Railroad  Company. 

E.  J.  Rich  for  Boston  &  Maine  Railroad. 

m 

L.  A,  Robinson  and  C.  C.  Wright  for  Chicago  &  North  Western 
Railway  Company. 

C.  /.  Sturgis  for  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. 

J.  A.  Taylor  for  Central  Railroad  Company  of  New  Jersey. 

R,  A.  White  for  New  York  Central  lines. 

I/.  D,  Brandeis  and  J.  P.  Mutter, 

Report  of  the  Commission. 

By  the  Commission: 

Statistical  circular  No.  3,  issued  by  the  Commission  through  the 
division  of  statistics,  contained  a  proposed  order  requiring  railway 
companies  having  annual  operating  revenues  of  S100,000  and  over, 
covering  roads  of  classes  I  and  II,  to  report  to  the  Commissdon 
separately  the  greater  portion  of  their  freight  and  passenger 
expenses,  certain  common  expenses  being  left  unapportioned.  A 
copy  of  this  circular  was  sent  to  all  railroad  companies  of  these 
classes  under  date  of  March  19,  1914.  In  order  that  the  subject 
might  be  thoroughly  discussed  a  public  hearing  was  held  before 
the  Commission  in  Washington  on  May  2,  1914.  Briefs  were 
filed  both  before  and  after  the  hearing. 
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The  question  before  us  is  not  new.  Prior  to  1894  a  separation 
of  freight  and  passenger  expenses  was  made  in  the  reports  of  the 
carriers.  From  1888  to  1893,  inclusive,  the  results  of  this  sepa- 
ration were  published  by  the  Commission  in  its  annual  statistical 
report.  The  rule  which  was  followed  in  the  separation  as  made 
at  that  time  is  quoted  below: 

"All  expenses  which  are  naturally  chargeable  to  either  freight 
or  passenger  traffic  should  be  entered  in  their  respective  columns; 
expenses  which  are  not  naturally  chargeable  to  either  traffic 
should  be  apportioned  on  a  mileage  basis,  making  the  division 
between  freight  and  passenger  traffic  in  the  proportion  which  the 
freight  and  passenger  train  mileage  bears  to  the  total  mileage  of 
trains  earning  revenue.'' 

Soon  after  this  separation  of  expenses  was  inaugurated  railroad 
accountants  began  to  suggest  that  it  be  discontinued.  As  early 
as  1890  a  committee  was  appointed  by  the  National  Association  of 
Railroad  Commissioners  to  report  upon  the  question.  At  the 
fourth  annual  convention  of  this  association  in  1892  the  subject 
was  actively  discussed.  It  was  not  until  1893,  however,  that  it 
was  finally  disposed  of  by  the  adoption  of  the  report  of  the  com- 
mittee that  the  practice  be  discontinued.  Under  date  of  February 
12,  1894,  the  statistician  of  the  Commission  advised  the  carriers 
that  thereafter  a  separation  of  operating  expenses  between  freight 
and  passenger  service  need  not  be  made. 

From  an  examination  of  the  early  reports  of  the  carriers,  it  is 
clear  that  the  belief  of  those  making  the  returns  was  that  only  a 
very  few  expenses  were  "naturally  chargeable"  to  one  service 
or  the  other.  An  arbitrary  division  of  all,  or  nearly  all,  expenses 
on  a  train-mileage  basis  is  useless,  and  the  discontinuance  of  the 
separation  at  that  time  was  xmdoubtedly  justified.  During  the 
last  20  years,  however,  railway  accounting  and  accounting  gener- 
ally have  greatly  developed,  and  for  this  reason  a  reconsideration 
of  the  matter  at  the  present  time  seems  warranted. 

The  arguments  advanced  in  support  of  a  separation  of  the 
expenses  at  the  present  time  were  that  it  would  be  a  material  aid 
in  the  determination  of  the  cost  of  railway  services,  not  only  as 
between  the  two  services  —  freight  and  passenger  —  as  a  whole, 
but  also  in  determining  the  cost  of  particular  classes  of  traffic, 
for  the  reason  that  the  separation  of  freight  and  passenger  expenses 
is  fundamental  in  all  cost  of  service  inquiries.  That  an  authori- 
tative formula  would  simplify  their  work  to  a  certain  extent  in 
rate  cases  is  the  argument  urged  by  some  of  the  carriers  for  a 
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general  s^aration  between  freight  and  passenger  services  of  all 
operating  expenses,  leaving  none  unapportioned.  It  was  also 
claimed  that  the  proposed  reports  would  be  of  assistance  in  the 
study  of  comparative  costs  among  railways. 

The  argument  was  advanced  by  one  carrier  that  it  is  desirable 
to  compare  only  total  expenses  with  total  revenues.  The  proper 
revenue  of  a  carrier  having  then  been  determined,  rates  should  be 
made  in  the  various  branches  of  the  traffic  solely  on  the  basis  of 
pubtic  utility.  We  do  not  beheve,  however,  that  sufficient  reason 
has  been  given  for  abandoning  the  policy  consistently  pursued  by 
the  Commission  of  giving  consideration  to  cost  in  establishing 
rates.  What  weight  to  give  to  the  cost  factor  depends  upon  the 
particular  case.  The  question  now  before  us  is  the  practicability 
of  providing  for  the  ascertainment  of  cost  figures  in  the  general 
maimer  indicated  in  circular  No.  3. 

In  the  case  of  manufacturing  concerns  it  has  been  shown  to  be 
practicable  to  make  some  estimate  regarding  the  cost  of  the 
individual  articles  manufactured.  This  is  done  not  only  as  a 
basis  for  comparison  of  the  efficiency  of  various  departments,  but 
also  as  a  basis  for  ascertaining  at  what  price  the  manufactured 
product  should  be  sold.  This  naturally  suggests  the  question 
whether  it  is  not  posfflble  to  pursue  the  same  or  similar  methods 
in  the  accoimting  of  railway  companies.  There  is  probably  a 
difference  in  the  extent  to  which  the  ascertained  cost  could  be 
utilized  as  between  manufacturing  and  railway  companies,  for 
the  reason  that  a  manufacturer  may  discontinue  to  manufacture 
a  product  which  he  finds  to  be  unprofitable,  whereas  a  railway 
may  be  compelled  to  continue  an  unprofitable  service. 

The  actual  practice  of  railway  companies  is  helpful  in  the 
consideration  of  the  question  now  before  the  Commission.  For 
approximately  one-half  the  mileage  of  the  large  carriers  in  the 
United  States,  operating  expenses  are  now  being  divided  between 
freight  and  passenger  service.  Among  the  railroads  which  make 
this  separation  are  the  Penn^lvania  tines  east  and  west  of  Pitts- 
burgh,, the  Erie,  the  Baltimore  &  Ohio,  the  Louisville  &  Nash- 
ville, the  Chicago,  Burtington  &  Quincy,  the  Great  Northern,  and 
Northern  Pacific.  On  the  other  hand,  the  New  Haven,  the  Boston 
&  Maine,  the  New  York  Central  lines,  the  Southern,  the  Union 
iPacific,  and  Southern  Pacific  systems  do  not  make  a  complete 
separation  of  all  of  their  operating  expenses  between  passen- 
ger and  freight,  although  some  of  the  important  transportation 
accounts  may  be  kept  separately  for  the  two  services. 
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The  officials  of  the  road  which  make  this  voluntary  separation 
state  that  it  is  done  in  order  to  secure  efficiency  and  not  for  rate- 
making  purposes.  If  the  comparison  is  made  on  the  same  basis 
year  after  year,  these  officials  state  that  it  is  not  important  whether 
the  arbitraries  which  are  used  are  exactly  correct  or  not.  To  their 
minds*  what  is  exact  enough  for  efficiency  purposes  could  not  be 
considered  sufficient  as  a  basis  for  rate  making.  It  was  also 
argued  that  the  method  of  keeping  these  statistics  is  difiFerent 
when  made  for  efficiency  comparisons  from  what  it  would  be  when 
made  suitable  for  cost  of  service  accounting.  Nevertheless  the 
impression  seemed  to  prevail  that  circular  No.  3,  as  submitted  to 
the  carriers,  does  not  conffict  with  efficiency  accounting. 

It  is  erroneous  to  suppose  that  the  Commission  is  interested  in 
statistics  of  this  character  merely  for  the  purposes  of  rate  making. 
The  statistics  would  be  valuable  in  making  comparisons  from  year 
to  year  for  the  same  railroad  and  for  different  roads  in  the  same 
year.  It  is  the  duty  of  the  Commission  to  keep  itself  informed 
regarding  the  manner  in  which  the  railway  business  is  conducted, 
and  a  knowledge  of  the  variations  in  unit  costs  is  valuable  to  us 
even  if  no  rates  are  based  thereon. 

The  assumption  that  railway  cost  accounting  can  not  be  made 
sufficiently  accurate  for  useful  conaderation  in  dealing  with  rates 
does  not  seem  warranted.  Although  not  possible  20  years  ago,  it 
would  appear  that  at  the  present  time  approximately  two-thirds 
of  the  operating  expenses  of  a  railroad  can  be  separated  in  a  reason- 
ably satisfactory  manner.  The  separation  of  the  remaining  one- 
third  is  useful  if  a  basis  is  selected  which  equitably  measures  the 
use  which  either  service  makes  of  common  facilities.  This  indi- 
cates the  extent  to  which  freight  expenses  can  be  subdivided 
among  the  various  branches  of  freight  traffic.  Just  as  fuel, 
wages,  and  other  direct  expenses  can  be  ascertained  as  between 
freight  and  passenger  trains,  so  can  they  be  distinguished  as 
between  individual  freight  trains. 

It  was  urged  that  should  the  Commission  really  need  informa- 
tion concerning  costs,  a  special  study  could  be  imdertaken  at  any 
time  and  be  pursued  \mtil  the  requirements  of  the  individual 
case  had  been  met.  Special  studies  will  always  be  necessary,  but 
they  can  not  take  the  place  of  general  statistics  systematically 
compiled  year  after  year.  The  latter,  so  far  as  they  are  appli- 
cable, are  looked  upon  as  more  reliable  than  those  which  are 
collected  for  any  particular  case.  Whether  rightly  or  wrongly, 
'^ special   purpose"   statistics   rarely   command   that   confidence 
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which  inheres  in  figures  that  are  kept  continuously  on  accepted 
bases  without  reference  to  a  particular  controversy. 

It  was  suggested  at  the  hearing  that  the  Commission  should 
wait  until  the  courts  had  rendered  decisions  in  certain  pending 
rate  cases  before  making  a  requirement  of  this  character.  What 
the  courts  have  said  must  carefully  be  considered  and  conformed 
to.  As  to  the  cases  before  the  courts  at  the  present  time,  we 
believe  that  the  courts  have  a  right  to  look  to  this  Commission 
and  to  the  various  state  commissions  for  a  careful  study  of  rail- 
way statistics  and  accounts.  What  the  Supreme  Court  said  in 
the  Minnesota  Rate  case,  Simpson  v.  Shephard,  230  U.  S.,  352, 
in  regard  to  the  distribution  of  capital  charges  is  an  incentive  to 
proceed  with  the  work.  The  court  said  in  that  case  that  after 
distributing  to  each  class  of  traffic  the  property  exclusively  used 
by  it,  comparable  use  units  might  be  found  for  distributing  the 
property  used  in  common. 

The  possible  misuse  of  information  collected  was  also  urged  as  a 
reason  for  not  developing  the  subject  of  railway  cost  accounting. 
It  was  urged  that  to  give  cost  accoimting  information  to  the  public 
would  be  the  same  as  giving  dangerous  instruments  to  children. 
The  systematic  development  of  this  subject  and  its  free  discussion 
in  the  light  of  all  information  available  is  the  best  safeguard 
against  the  misuse  of  cost  figures.  There  is  reason  to  believe  that 
the  failure  of  carriers  to  develop  cost  figures  along  permanent 
lines  has  been  responsible  for  some  of  the  events  regarding  which 
many  of  them  have  complained  in  the  present  hearing.  The 
action  of  certain  state  legislatures  and  commissions  was  alleged 
to  have  been  unjust  and  unreasonable.  Commissions  and  legis- 
latures are  not  intentionally  unfair,  and  if  any  of  them  have 
enforced  imjust  rates  would  not  the  kind  of  statistics  here  con- 
templated have  convinced  them  that  some  other  schedule  would 
have  been  fairer?  Would  not  this  class  of  statistics  command 
confidence  which  specially  prepared  figures  can  not  always  do? 
Comparisons  of  expense  and  performance  have  long  been  made 
by  carriers  in  contested  cases  before  the  Conmiission.  These 
have  nearly  always  rested  upon  transient  data.  Those  of  the 
future  should  be  based  upon  permanent  analyses  and  compilations. 

The  fact  that  circular  No.  3  provides  for  a  separation  for  only  a 
part  of  the  accoimts  was  referred  to.  A  distinction  is  to  be  noted 
between  those  expenses  which  can  be  distributed  between  freight 
and  passenger  service  only  from  an  analysis  of  pay  roll  and  vouch- 
ers^ and  those  which  must  be  distributed  on  various  statistical 


484    FUNCTIONS  OF  THE  I.  G.  G  IN  ENFOBCINO  THE  AGT 

bases.  For  the  greater  part  circular  No.  3  deals  with  the  former 
class  of  expenses.  If  these  expenses  were  analyzed,  it  would  be 
possible  to  complete  the  distribution  for  other  accounts  with  the 
statistical  bases  which  are  in  our  possession.  However,  the 
information  which  is  called  for  by  circular  No.  3  would  be  useful 
in  ascertaining  particular  cost  units  among  railways  for  different 
years  and  for  the  same  railway  from  year  to  year.  Nevertheless 
we  believe  that  we  should  proceed  to  work  out  a  complete  for- 
mula for  all  expenses  and  require  a  separation  of  all  expenses  on 
prescribed  bases. 

The  expense  of  making  cost  analyses  was  one  of  the  chief  argu- 
ments against  the  adoption  of  such  a  requirement.  If  followed 
out  continuously  in  the  closest  detail,  it  may  be  that  the  expense 
would  be  prohibitive.  That  is  not  suggested  here,  and  a  division 
between  freight  and  passenger  service  alone  will  not  involve 
additional  expense  which  can  not  be  justified.  The  carriers  were 
asked  to  submit  estimates  as  to  the  expense  of  complying  with 
circular  No.  3.  A  request  was  made  for  a  second  estimate,  based 
upon  a  modification  of  the  circular  along  the  lines  suggested  by 
the  carriers.  Copies  of  these  replies  were  sent  to  the  chairman  of 
the  Association  of  Railway  Accounting  Officers.  In  his  opinion, 
compliance  with  the  circular  would  mean  an  expense  of  $8.78  per 
mile  of  road,  or  a  total  of  $2,057,478  for  carriers  having  operating 
revenues  in  excess  of  $100,000  per  annum.  This  estimate  is 
probably  substantiaUy  correct  if  it  is  intended,  as  it  appears  to 
be,  to  cover  a  Uteral  compliance  with  the  circular  as  interpreted 
by  him;  but  that  is  not  what  is  here  proposed. 

The  wide  variation  in  the  estimates  is  noteworthy.  No  satis- 
factory explanation  has  been  advanced  as  to  why  it  should  cost 
the  Lackawanna  $78.29  per  mile,  the  Lehigh  Valley  $18,  the 
Southern  $14.25,  and  the  Southern  Pacific  only  $3.17.  If  expense 
alone  were  to  be  the  determining  factor  it  would  be  necessary  to 
have  a  new  estimate  after  circular  No.  3  has  been  revised  in  the 
light  of  the  suggestions  received. 

Another  argimient  in  opposition  was  that  after  a  simple  and 
relatively  inexpensive  division  between  freight  and  passenger 
service  had  been  instituted,  more  comprehensive  and  expensive 
requirements  would  be  made  in  the  futiu-e.  Future  requirements 
must  rest  upon  their  own  merits  and  the  future  alone  can  decide 
whether  additional  requirements  will  justify  the  added  expense. 
The  carriers  also  contend  that  a  division  would  have  to  be  made 
between  state  and  interstate  traffic,  because  the  Commission  has 
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no  jurisdiction  over  intrastate  traffic.  This  argument  overlooks 
the  fact  that  it  is  not  claimed  that  circular  No.  3  would  be  suffi- 
cient in  all  cases.  If  it  should  become  necessary  for  the  Commission 
or  a  court  to  know  the  total  expenses  for.  interstate  passenger 
traffic  the  work  involved  would  be  simplified  very  much  if  the 
division  between  freight  and  passenger  service  as  a  whole  could 
be  accepted  at  the  start.  Moreover,  the  Commission  has  con- 
sidered cost  in  many  freight  cases  and  has  never  found  it  necessary 
to  separate  the  state  from  the  interstate  cost.  Cost  does  not 
change  because  a  state  Une  is  crossed.  The  length  of  the  haul  and 
the  volume  of  the  traffic  are  among  the  determining  factors  in 
arriving  at  cost. 

In  our  opinion  ample  reason  exists  for  requiring  railway  com- 
panies to  extend  their  analysis  of  operating  expenses  with  respect 
to  frdght  and  passenger  traffic  beyond  that  which  has  hitherto 
been  required  in  the  annual  reports.  Circular  No.  3  will  be 
revised  in  the  light  of  suggestions  received,  and  a  workable  plan 
developed  .which  will  not  be  imduly  burdensome  to  the  carriers 
and  which  will  yield  statistical  results  of  a  fundamental  character 
of  value  alike  to  carriers  and  the  Commission.  Additional  con- 
ferences will  be  held  with  the  view  of  eliminating  and  minimizing 
as  far  as  possible  all  objectionable  features.  It  does  not  seem 
practicable  to  do  thi^  eflfective  July  1, 1914.  If  sufficient  progress 
can  be  made  in  the  perfection  of  the  circular,  carriers  will  be  asked 
to  file  a  special  report  for  the  year  ending  Jime  30, 1915,  showing 
the  separation  between  freight  and  passenger  expenses.  As  early 
as  practicable  all  carriers  in  class  I  will  be  required  to  separate 
operating  expenses  for  each  accoimt  as  follows: 

1.  Expenses  directly  assigned  to  freight  service. 

2.  Expenses  directly  assigned  to  passenger,  and  allied,  services. 

3.  Expenses  apportioned  to  freight  service  on  prescribed  bases. 

4.  Expenses  apportioned  to  passenger  and  allied  services  on 
prescribed  bases. 

No  operating  expenses  are  to  be  left  unapportioned. 
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HARRIMAN  v.  INTERSTATE  COMMERCE  COMMISSION. 

KAHN  V.  INTERSTATE  COMMERCE  COMMISSION. 
INTERSTATE  COMMERCE  COMMISSION  v.  HARRIMAN. 

211  U.  S.  407  (1908). 

The  facts  are  stated  in  the  opinion. 

Mr.  John  C.  Spooner  and  Mr.  John  G.  MUbum,  with  whom 
Mr.  Robert  S.  Lavett  was  on  the  brief,  for  Edward  H.  Harriman. 

Mr.  Walker  D.  Nines,  with  whom  Mr.  Paul  D.  Cravath  was  on 
the  brief,  for  appellant,  Kahn. 

Mr.  Frank  B.  Kellogg  and  Mr.  Cordenio  A.  Severance,  with 
whom  Mr.  Henry  L.  Stimson  was  on  the  brief,  for  Interstate  Com- 
merce Commission. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

These  are  appeals;  on  the  one  side,  from  an  order  of  the  Circuit 
Court  directing  the  appellants,  Harriman  and  Kahn,  to  answer 
certain  questions  put  during  an  investigation  by  the  Interstate 
Commerce  Commission,  and,  on  the  other,  from  a  denial  of  a  like 
order  as  to  two  other  questions,  answers  to  which  the  commission 
had  required. 

In  November,  1906,  the  Interstate  Commerce  Commission,  of 
its  own  motion,  and  not  upon  complaint,  made  an  order  reciting 
the  authority  and  requirements  of  the  act  to  regulate  commerce 
(Feb.  4,  1887,  c.  104,  24  Stat.  379),  and  proceeding  as  follows: 
"And  whereas  it  appears  to  the  Commission  that  consolidations 
and  combinations  of  carriers  subject  to  the  act,  and  the  relations 
now  and  heretofore  existing  between  such  carriers,  including  com- 
munity of  interests  therein,  and  the  practises  and  methods  of  such 
carriers  affecting  the  movement  of  interstate  commerce,  the  rates 
received  and  facilities  furnished  therefor  should  be  made  the  sub- 
ject of  investigation  by  the  Commission  to  the  end  that  it  may 
be  fully  informed  in  respect  thereof,  and  to  the  further  end  that 
it  may  be  ascertained  whether  such  consolidations,  combinations, 
relations,  community  of  interests,  practises,  or  methods  result  in 
violations  of  said  act  or  tend  to  defeat  its  purposes;  It  is  ordered 
that  a  proceeding  of  investigation  and  inquiry  into  and  concern- 
ing the  matters  above  stated  be,  and  the  same  is  hereby  instituted." 
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A  time  and  place  was  set  for  the  first  hearing,  and  the  inquiry  thus 
begun  was  continued  for  about  two  months,  resulting  in  the  report 
of  July,  1907,  entitled  '^Consolidations  and  Combinations  of 
Carriers,"  etc.     12  I.  C.  C.  R.  277. 

In  the  course  of  the  inquiry  the  appellant  Harriman  was  called 
by  the  commission  and  testified  as  a  witness.  At  the  time  of  the 
transactions  referred  to  he  was  a  director  and  also  the  president 
and  the  chairman  of  the  Executive  Committee  of  the  Union 
Pacific  Railroad  Company.  The  relations  between  the  Union 
Pacific  and  other  connecting  roads,  parallel  or  not,  were  imder 
investigation  and  are  set  forth  in  the  commission's  report.  It  is 
enough  to  say  that  the  Union  Pacific  Railroad  Company  is  incor- 
porated under  the  laws  of  Utah,  and,  as  has  been  asserted  and 
assumed,  has  power  under  the  state  laws  to  purchase  the  stock  of 
other  railroads,  a  power  that  it  has  exercised  on  a  large  scale. 
Among  other  things,  it  bought  103,401  shares  of  the  preferred 
stock  of  the  Chicago  and  Alton  Railway  Company.  These  shares 
had  been  deposited  with  bankers,  Kuhn,  Loeb  <£  Company,  by 
their  owners,  under  an  agreement  authorizing  the  bankers  to  sell 
them  to  any  purchaser  at  such  price  and  upon  such  terms  as  should 
be.approved  by  Messrs.  Stewart,  Mitchell  and  the  witness,  Harri- 
man. He  was  asked  whether  he  owned  any  of  the  stock  so  de- 
posited, and  how  much,  if  any.  These  questions,  under  the 
advice  of  counsel,  he  declined  to  answer. 

Next  he  was  asked  with  regard  to  stock  of  the  Atchison,  Topeka 
A  Santa  F^  Railroad  Company,  bought  by  the  Oregon  Short  Line 
Railroad  Company,  another  Utah  corporation,  the  stock  of  which 
was  owned  by  the  Union  Pacific,  whether  it  was  part  of  the  stock 
that  had  been  acquired  previously  by  him  and  two  others,  and 
whether  it  or  any  part  of  it  t^ras  owned  by  any  of  the  three.  After 
answering  the  first  question,  "I  think  not,''  he  was  stopped  by  his 
counsel  and  refused  to  answer  further.  Again,  it  appearing  that 
the  Union  Pacific,  in  July,  1906,  purchased  90,000  shares  of  Illinois 
Central  Railroad  stock  from  Messrs.  Rogers,  Stillman  and  the 
witness,  he  was  asked  whether  that  stock  was  acquired  by  a  pool 
of  the  three,  whether  it  was  acquired  with  a  view  of  selling  it  to 
the  Union  Pacific,  and  whether  it  or  any  part  of  it  was  bought  at 
a  much  lower  price  than  $175  a  share  with  the  intent  just  men- 
tioned. These  questions  the  witness  declined  to  answer.  It 
appearing  further  that  Kuhn,  Loeb  &  Company,  who  were  the 
fiscal  agents  of  the  Union  Pacific,  had  sold  to  it  105,000  shares 
of  the  Illinois  Central  stock  on  the  same  date,  he  was  asked  if 
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he  had  any  interest  in  these  shares,  and  whether  they  were  ac- 
quired by  a  pool  for  the  purpose  of  selling  them  to  the  Union 
Pacific.  These  questions  the  witness  declined  to  answer.  Again, 
it  appearing  that  the  Union  Pacific  had  purchased  stock  of  the 
St.  Joseph  and  Grand  Island  Railroad  Company  from  the  witness 
since  the  last-mentioned  date,  he  was  asked  when  he  acquired  the 
stock  and  what  he  paid  for  it,  and  again  declined  to  answer.  Fi- 
nally, after  it  had  been  shown  that  since  July,  1906,  the  Union 
Pacific  had  bought  a  large  amount  of  New  York  Central  Railroad 
stock,  the  witness  was  asked  whether  any  of  the  directors  of  the 
Union  Pacific  were  interested  directly  or  indirectly  in  this  stock 
at  the  time  when  it  was  sold.  An  answer  to  this  question  also 
was  declined.  All  these  refusals  to  answer  were  persisted  in  after 
a  direction  to  answer  from  the  commission.  The  Circuit  Court 
ordered  them  to  be  answered  and  Harriman  appealed. 

The  petition  of  the  Interstate  Commerce  Commission  set  forth 
two  other  questions  which  the  witness  refused  to  answer,  and  on 
which  it  asked  the  order  of  the  Circuit  Court.  One  was  a  general 
one,  whether  he  was  interested  in  any  stocks  bought  between  the 
nineteenth  of  July  and  the  seventeenth  of  August  that  appreciated, 
and  another,  more  specific,  was  whether  he  or  any  director  bought 
any  Union  and  [or]  Southern  Pacific  in  anticipation  of  a  certain 
dividend,  the  suggestion  being  that  announcement  of  the  dividend 
was  delayed  for  the  directors  to  profit  by  their  secret  knowledge 
and  that  they  did  so.  With  regard  to  these  the  petition  was 
denied,  and  the  Interstate  Commerce  Commission  appealed. 

The  apx>ellant  Kahn  was  a  member  of  the  firm  of  Kuhn,  Loeb 
&  Company.  He  also  was  asked  whether  any  of  the  directors  of 
the  Union  Pacific  were  the  real  owners  of  any  of  the  shares  of  the 
Chicago  and  Alton  Railroad  deposited,  as  has  been  stated,  with 
Kuhn,  Loeb  &  Company,  and  sold  to  the  Union  Pacific.  He  was 
asked  further  in  various  forms  whether  the  before  mentioned 
105,000  shares  of  Illinois  Central  stock,  or  any  part  of  them, 
really  belonged  to  or  were  held  for  any  of  the  directors  of  the 
Union  Pacific.  And  again,  whether  at  the  same  time  that  he 
bought  these  shares  he  bought  for  Messrs.  Harriman,  Rogers 
and  Stillman  the  stocks  they  sold  at  the  same  time  that  he  sold 
his.  Finally  he  was  asked  whether  the  105,000  shares,  and  the 
90,000  shares  turned  in  by  Stillman,  Rogers  and  Harriman,  were 
all  bought  through  his  instrumentality  for  a  pool  of  which  they 
and  he  were  members,  that  was  operating  in  Illinois  Central  stocks 
for  some  months  before  July,  1906.    All  these  questions  he  was 
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directed  by  the  commission  to  answer,  but  refused.    The  Circuit 
Court  ordered  him  to  answer,  and  he  appealed. 

Many  broad  questions  were  discussed  in  the  argument  before 
us,  but  we  shall  confine  ourselves  to  comparatively  narrow  ground. 
The  contention  of.  the  commission  is  that  it  may  make  any  inv< 
tigation  that  it  deems  proper,  not  merely  to  discover  any  facts 
tending  to  defeat  the  purposes  of  the  act  of  February  4,  1887,  but 
to  aid  it  in  recommending  any  additional  legislation  relating  to 
the  regulation  of  commerce  that  it  may  conceive  to  be  within  the 
power  of  Congress  to  enact;  and  that  in  such  an  investigation  it 
has  power,  with  the  aid  of  the  courts,  to  require  any  witness  to 
answer  any  question  that  may  have  a  bearing  upon  any  part  of 
what  it  has  in  mind.  The  contention  necessarily  takes  this  e^ 
treme  form,  because  this  was  a  general  inquiry  started  by  the 
commission  of  its  own  motion,  not  an  investigation  upon  con^laint, 
or  of  some  specific  matter  that  might  be  made  the  object  of  a 
complaint.  To  answer  this  claim  it  will  be  sufficient  to  construe 
the  act  creating  the  commission,  upon  which  its  powers  depend. 

Before  taking  up  the  words  of  the  statute  the  enormous  scope 
of  the  power  asserted  for  the  commission  should  be  emphasized 
and  dwelt  upon.  The  legislation  that  the  commission  may  rec-j 
ommend  embraces,  according  to  the  arguments  before  us,  any-l 
thing  and  ever3rthing  that  may  be  conceived  to  be  within  the! 
power  of  Congress  to  regulate,  it  if  relates  to  commerce  witlr 
foreign  nations  or  among  the  several  States.  And  the  result  of 
the  arguments  is  that  whatever  might  influence  the  mind  of  the 
commission  in  its  recommendations  is  a  subject  upon  which  it  may 
summon  witnesses  bef(H*e  it  and  require  them  to  disclose  any  facts, 
no  matter  how  private,  no  matter  what  their  tendency  to  disgrace 
the  person  whose  attendance  has  been  compelled.  If  we  qualify 
the  statement  and  say  only,  legitimately  influence  the  mind  of  the 
commission  in  the  opinion  of  the  court  called  in  aid,  still  it  will  be 
seen  that  the  power,  if  it  exists,  is  unparalleled  in  its  vague  extent. 
Its  territorial  sweep  also  should  be  noticed.  By  §  12  of  the  act 
of  1887,  the  commission  has  authority  to  require  the  attendance 
of  witnesses  *'  from  any  place  in  the  United  States,  at  any  desig- 
nated place  of  hearing."  No  such  unlimited  command  over  the 
liberty  of  all  citizens  ever  was  given,  so  far  as  we  know,  in  consti- 
tutional times,  to  any  commission  or  court. 

How  far  Congress  could  legislate  on  the  subject-matter  of  the 
questions  put  to  the  witnesses  was  one  of  the  subjects  of  discus- 
sion, but  we  pass  it  by.    Whether  Congress  itself  has  the  un- 
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limited  power  claimed  by  the  commission,  we  also  leave  on  one 
side.  It  was  intimated  that  there  was  a  limit  in  Intersiaie  Com- 
merce Commission  v.  Brimson,  154  U.  S.  447,  478,  479.  Whether 
it  could  delegate  the  power,  if  it  possesses  it,  we  also  leave  un- 
touched, beyond  remarking  that  so  unqualified  a  delegation  would 
present  the  constitutional  difficulty  in  most  acute  form.  It  is 
enough  for  us  to  say  that  we  find  no  attempt  to  make  such  a 
delegation  anywhere  in  the  act. 

Whatever  may  be  the  power  of  Congress,  it  did  not  attempt, 
in  the  act  of  February  4,  1887,  c.  104,  24  Stat.  379,  to  do  more 
than  to  regulate  the  interstate  business  of  common  carriers,  and 
the  primary  purpose  for  which  the  commission  was  established 
was  to  enforce  the  regulations  which  Congress  had  imposed. 
The  earlier  sections  of  the  statute  require  that  charges  shall  be 
reasonable,  prohibit  discrimination  and  pooling  of  freights,  re^ 
quire  the  publication  of  rates,  and  so  forth,  in  well-known  provi- 
sions. Then,  by  §  11,  the  Interstate  Con^nerce  Commission  is 
created,  and  by  §  12,  as  amended  by  later  acts,  the  commission 
has  '' authority  to  inquire  into  the  management  of  the  business  of 
all  common  carriers  subject  to  the  provisions  of  this  act,  and  shall 
keep  itself  informed  as  to  the  manner  and  method  in  which  the 
same  is  conducted,  and  shall  have  the  right  to  obtain  from  such 
common  carriers  full  and  complete  information  necessary  to  enable 
the  commission  to  perform  the  duties  and  carry  out  the  objects 
for  which  it  was  created;  and  the  commission  is  hereby  authorized 
and  required  to  execute  and  enforce  the  provisions  of  this  act." 
District  attorneys  to  whom  the  commission  may  apply  are  to 
institute  and  prosecute  all  necessary  proceedings  for  the  enforce- 
ment of  the  act  and  for  the  punishment  of  violations  of  it;  and 
''for  the  purposes  of  this  act  the  commission  shall  have  power  to 
require,  by  subpoena,  the  attendance  and  testimony  of  witnesses 
and  the  production  of  all  books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents  relating  to  any  matter  under  investiga- 
tion." Then  comes  the  provision  to  which  we  already  have  called 
attention,  by  which  a  witness  could  be  summoned  from  Maine  to 
Texas,  and  then  follow  clauses  for  enforcing  obedience  to  the  sub- 
poena by  an  order  of  court  and  for  taking  depositions,  which  do  not 
need  statement. 

The  commission  it  will  be  seen  is  given  power  to  require  ^^ 
t^fTrnnny  pf  witnf^°^  "f^^  the  purposes  of  this  Act."  The 
argument  for  the  commission  is  that  the  purposes  of  the  act  em- 
brace all  the  duties  that  the  act  imposes  and  the  powers  that  it 


HARRIMAN   V,   INTERSTATE  COMMERCE  COMMISSION  491 

gives  the  commission;  that  one  of  the  purposes  is  that  the  commis- 
sion shall  keep  itself  informed  as  to  the  manner  and  method  in 
which  the  business  of  the  carriers  is  conducted,  as  required  by  §  12; 
that  another  is  that  it  shall  recommend  additional  legislation  under 
§  21,  to  which  we  shall  refer  again,  and  that  for  either  of  these 
general  objects  it  may  call  on  the  courts  to  require  any  one  whom 
it  may  point  out  to  attend  and  testify  if  he  would  avoid  the  penal- 
ties jPor  contempt. 

We  are  of  opinion  on  the  contrary  that  the  purposes  of  the 
act  for  which  the  commission  may  exact  evidence  embrace  only 
complaints  for  violation  of  the  act,  and  investigations  by  the 
commission  upon  matters  that  might  have  been  made  the  object 
of  complaint.  As  we  already  have  implied  the  main  purpose  of 
the  act  was  to  regulate  the  interstate  business  of  carriers,  and  the 
se'^ndary  purpose,  that  for  which  the  commission  was  established, 
was  10  eniorce  the  regulations  enacted.  These  in  our  opinion  are 
the  purposes  referred  to;  in  other  words  the  power  to  require 
testimony  is  limited,  as  it  usually  is  in  English-speaking  countries 
at  least,  to  the  only  cases  where  the  sacrifice  of  privacy  is  neces- 
sary —  those  where  the  investigations  concern  a  specific  breach  of 
the  law. 

That  this  is  the  true  view  appears,  we  think,  sufficiently  from 
the  original  form  of  §  14.  That  section  made  it  the  duty  of  the 
commission,  ''whenever  an  investigation  shall  be  made,"  to 
make  a  report  in  writing,  which  was  to  ''include  the  findings  of 
fact  upon  which  the  conclusions  of  the  Commission  are  based, 
together  with  its  recommendation  as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to  any  party  or  parties 
who  may  be  found  to  have  been  injured;  and  the  findings  so 
made  shall  thereafter,  in  all  judicial  proceedings,  be  deemed  prima 
fade  evidence  as  to  each  and  every  fact  found."  As  this  applied, 
in  terms,  to  all  investigations,  it  is  plain  that  at  that  time  there 
was  no  thought  of  allowing  witnesses  to  be  summoned  except  in 
connection  with  a  complaint  for  contraventions  of  the  act,  such  as 
the  commission  was  directed  to  "investigate"  by  §  13,  or  in  connec- 
tion with  an  inquiry  instituted  by  the  commission,  authorized  by 
the  same  section,  "in  the  same  maimer  and  to  the  same  effect  as 
though  complaint  had  been  made."  Obviously  such  an  inquiry 
is  limited  to  matters  that  might  have  been  the  object  of  a  complaint. 

The  plain  lunit  to  the  authority  to  institute  an  inquiry  given 
by  §  13,  and  the  duty  to  make  a  report  with  findings  of  facts,  etc., 
in  the  section  next  following,  with  hardly  a  word  between,  hang 
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together,  and  show  the  purposes  for  which  it  was  intended  that 
witnesses  should  be  summoned.  They  quite  exclude  the  inference 
of  broader  power  from  the  general  words  in  §  12,  as  to  inquiring 
into  the  management  of  the  business  of  common  carriers,  subject 
to  the  provisions  of  the  act,  the  commission  keeping  itself  in- 
formed, etc.  They  equaUy  exclude  such  an  inference  from  §  21, 
the  other  section  on  which  most  reliance  is  placed.  That,  as  it 
now  stands,  requires  an  annual  report,  containing  ''such  informa- 
tion and  data  collected  by  the  Commission  as  may  be  considered 
of  value  in  the  determination  of  questions  connected  with  the 
regulation  of  commerce,  together  with  such  recommendations  as 
to  additional  legislation  relating  thereto  as  the  Commission  may 
deem  necessary.''  Act  of  March  2,  1889,  c.  382,  §  8,  25  Stat.  855, 
862. 

It  is  true  that  in  the  latest  amendment  of  §  14,  findings  of  fact 
are  required  only  in  case  damages  are  awarded.  Act  of  June  29, 
1906,  c.  3591,  §  3,  34  Stat.  584,  589.  But  there  is  no  change 
sufficient  to  affect  the  meaning  of  the  words  in  §  12,  as  already  fixed. 
If  by  virtue  of  §  21  the  power  exists  to  summon  witnesses  for  the 
purpose  of  recommending  legislation,  we  hardly  see  why,  under 
the  same  section,  it  should  not  extend  to  summoning  them  for  the 
still  vaguer  reason  that  their  testimony  might  furnish  data  con- 
sidered by  the  commission  of  value  in  the  determination  of  ques- 
tions connected  with  the  regulation  of  commerce.  If  we  did  not 
think,  as  we  do,  that  the  act  clearly  showed  that  the  power  to 
compel  the  attendance  of  witnesses  was  to  be  exercised  only  in 
connection  with  the  guo^-judicial  duties  of  the  commission,* we 
still  should  be  unable  to  suppose  that  such  an  unprecedented  grant 
was  to  be  drawn  from  the  counsels  of  perfection  that  have  been 
quoted  from  §§  12  and  21.  We  could  not  believe  on  the  strength 
Vof  other  than  explicit  and  unmistakable  words  that  such  autocratic 
I  power  was  given  for  any  less  specific  object  of  inquiry  than  a 
\  breach  of  existing  law,  in  which,  and  in  which  alone,  as  we  have 
^  Vsaid,  there  is  any  need  that  personal  matters  should  be  revealed. 
In  §§  15  and  16  are  further  provisions  for  the  enforcement  of 
the  act,  not  otherwise  material  than  as  showing  the  main  purpose 
that  Congress  had  in  mind.  The  only  other  section  that  is  thought 
to  sustain  the  argument  for  the  commission  is  §  20,  amended  by 
act  of  June  29, 1906,  c.  3591,  §  7,  34  Stat.  584,  593.  This  author- 
izes the  commission  to  require  annual  reports  from  all  the  carriers 
concerned,  with  details  of  what  is  to  be  shown,  to  which  the  com- 
mission may  add  in  certain  particulars,  and  further  ''to  require 
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from  such  carriers  specific  answers  to  all  questions  upon  which  the 
Commission  may  need  information/'  The  commission  may  re- 
quire certain  other  reports,  and  is  to  have  access  to  all  accounts, 
records  and  memoranda.  The  section  now  deals  at  length  with 
this  matter  and  how  accounts  shall  be  kept  and  the  like.  It  seems 
to  us  plain  that  it  is  directed  solely  to  accounts  and  returns,  and 
is  imposing  a  duty  on  the  common  carrier  only  from  whom  the 
returns  come. 

All  that  we  are  considering  is  the  power  under  the  act  to  regu- 
late commerce  and  its  amendments  to  extort  evidence  from  a 
witness  by  compulsion.  What  reports  or  investigations  the  com- 
mission may  make  without  that  aid  but  with  the  help  of  such  re- 
turns or  special  reports  as  it  may  require  from  the  carrier,  we  need 
not  decide.  Upon  the  point  before  us  we  should  infer  from  the 
later  action  of  Congress  with  regard  to  its  resolution  of  March  7, 
1906,  34  Stat.  823,  directing  the  commission  to  investigate  and 
report  as  to  railroad  discrimination  and  monopolies  in  coal  and 
oil,  that  it  took  the  same  view  that  we  do.  For  it  thought  it  ad- 
visable to  amend  that  resolution  on  March  21  by  addmg  a  section 
giving  the  commission  the  same  power  it  then  had  to  compel  the 
attendance  of  witnesses  in  the  investigation  ordered.  34  Stat. 
824.  The  mention  of  the  power  then  possessed  obviously  is  in- 
tended simply  to  define  the  nature  and  extent  of  the  power  by 
reference  to  §  12  of  the  original  act.  The  passage  of  the  amend- 
ment indicates  that  without  it  the  power  would  be  wanting.  The 
case  is  not  affected  by  the  provision  of  §  9  of  the  act  of  June  29, 
1906,  c.  3591,  §  9,  34  Stat.  595,  extending  the  former  acts  relating 
to  the  attendance  of  witnesses  and  the  t;ompelling  of  testimony 
to  "all  proceedings  and  hearings  imder  this  Act."  If  we  felt 
more  hesitation  than  we  do,  we  still  should  feel  bound  to  construe 
the  statute  not  merely  so  as  to  sustain  its  constitutionality  but  so 
as  to  avoid  a  succession  of  constitutional  doubts,  so  far  as  candor 
permits.  Knights  Templar  <t  Indemnity  Co,  v.  Jarman,  187  U.  S. 
197,  205."  ^  Order  in  315  and  316  reversed. 

Order  in  Sll  affirmed. 
Petition  denied. 

Mr.  Justice  Moody,  not  having  been  present  at  the  argument, . 
took  no  part  in  the  decision.^ 

^  See  United  States  v.  L.  &  N.  R.  R.  Co.  U.  S  S.  C,  decided  February 
23,  1915.  —  Ed. 

s  Dissenting  opinion  of  Mr.  Justice  Day,  concurred  in  by  Mr.  Jubticb 
Harlan  and  Mr.  Justice  McKsnna,  is  omitted.  — Ed. 


494         FUNCTIONS  OP  THE  I.  C.  C.  IN   ENFORCING  THE  ACT 


KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY  v. 
UNITED  STATES  OF  AMERICA  AND  THE  INTER- 
STATE  COMMERCE  COMMISSION. 

231  U.  S.  423  (1913)  .1 

This  is  an  appeal  from  a  decree  of  the  Commerce  Court  dis- 
missing appellant's  petition  in  an  action  brought  to  have  certain 
regulations  of  the  Interstate  Commerce  Commission  relative  to 
the  method  of  keeping  the  accounts  of  carriers  declared  invalid 
and  to  enjoin  the  enforcement  thereof.  204  Fed.  Rep.  641.  The 
regulations  are  contained  in  the  "Classification  of  Expenditures 
for  Additions  and  Betterments  of  Steam  Roads,"  effective  July 
1st,  1909,  and  the  First  Revised  Issue  thereof,  effective  July  1, 
1910. 

To  meet  changed  traffic  conditions  the  appellant  abandoned 
the  old  tracks  duly  constructed  and  laid  new  tracks.  The  ap- 
pellant claimed  the  right  to  charge  the  fullcff  t  of  these  improve- 
ments to  capitaLaceount,  while  accordmg^o  the  bookkeeping 
regulations  of  the  Interstate  Commerce  Commission,  it  was 
required  first  to  deduct  from  the  cost  thereof  the  estimated  re- 
placement cost  of  the  portions  of  track  no  longer  used,  the  differ- 
ence only  being  carried  into  the  property  accounts,  and  a  sum 
equal  to  the  estimated  cost  of  replacing  the  old  sections  of  track 
being  charged  to  the  operating  expenses  of  that  year.  To  restrain 
the  enforcement  of  the. regulations  so  far  as  they  required  ap- 
pellant to  charp<?  agftinst  i^^  fiftpiinpp  thft  estimated  replacement 
value  (less  salvage)  of  the  six  parcels  of  railroad  line  that  were 
abandoned  as  an  incident  to  great  reduction  was  the  principal 
object  of  the  suit. 

As  a  part  of  its  program  of  improvements,  appellant  is  engaged 
in  erecting  a  new  and  enlarged  shop  and  terminal  plant  at  Shreve- 
port,  upon  a  different  location  from  that  of  the  existing  shop  and 
terminal  plant,  which  latter  are  incidentally  to  be  abandoned. 
It  is  claimed  that  the  present  shop  and  equipment  are  not  worn 
out  or  obsolete,  but  are  in  good  condition,  and  capable,  with 
ordinary  running  repairs,  of  performing  for  an  indefinite  time  the 
fimctions  for  which  they  were  originally  constructed.  Appellant 
desires  to  charge  the  estimated  value  of  the  abandoned  shop  and 

*  The  facts  have  been  briefly  restated.  —  Ed. 
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terminal  plant,  amounting  approximately  to  $100,000,  against  its 
accumulated  surplus  as  represented  in  its  profit  and  loss  account. 
The  regulations  of  the  Interstate  Commerce  Commission  relative 
to  accounting,  however,  prohibit  this  charge,  and  require  that 
the  estimated  replacement  cost  (less  salvage)  of  the  existing  shop 
and  terminal  plant  shall  be  charged  to  the  Operating  Expense 
Account.  An  injunction  against  the  enforcement  of  the  regula- 
tions in  this  regard  also  was  prayed. 

Mr.  Samuel  Untermyer,  with  whom  Mr.  Walter  C.  Noyes,  Mr. 
Arthur  M.  Wickwire  and  Mr.  Irwin,  UrUermyer  were  on  the  brief, 
for  appellant. 

Mr.  Assistant  Attorney  General  Denison,  with  whom  Mr.  Thur- 
low  M.  Gordon,  Special  Assistant  to  the  Attorney  General,  was  on 
the  brief,  for  the  United  States. 

Mr.  Charles  W.  Needham  for  the  Interstate  Commerce  Com- 
mission. 

Mr.  Justice  Pitney  dehvered  the  opinion  of  the  court. 

The  contention  of  appellant  in  the  Commerce  Court  and  in 
this  court  is,  that  the  regulations  of  the  Interstate  Commerce 
Commission  relative  to  the  method  of  keeping  the  accounts  of 
common  carriers,  so  far  as  they  are  here  questioned,  are  unreason- 
able, beyond  the  power  or  authority  of  either  Congress  or  the 
Commission,  and  violative  of  the  Hfth  Article  of  Amendments  to 
the  Constitution  of  the  United  States,  as  being  a  deprivation  of 
property  without  due  pirocess  of  law.  It  is  claimed  that  the  effect 
of  enforcing  the  regulations  under  the  circumstances  of  the  case 
is  to  reduce  the  amount  of  net  earnings  applicable  to  dividends, 
and  thereby  cause  an  irreparable  loss  to  the  preferred  stockholders, 
whose  dividends  are  non-cumulative  and  payable  only  out  of  the 
income  of  the  current  year;  that  the  property  accounts  become 
inaccurate,  because  while  appellant  has  actually  expended  some- 
thing more  than  $600,000  in  the  improvement  of  its  property, 
and  its  bonded  indebtedness  has  been  in  fact  increased  by  the  like 
amotmt,  the  accounts  will  declare  that  for  this  expenditure  the 
company  has  obtained  a  net  accretion  to  its  property  of  only  a 
little  over  $200,000  ($629,309.74  less  $386,484,  or  $234,747.74); 
that  the  Operating  £bcpense  Accounts  will  be  improperly  swollen 
by  the  inclusion  therein  of  the  sum  of  $386,484,  to  the  deception 
of  the  stockholders  and  the  investing  public,  and  the  impairment 
of  the  financial  credit  of  the  company;  and  that  imder  the  require- 
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ments  of  the  Commission  this  sum  of  $386,484  camiot  be  charged 
to  and  finally  taken  out  of  the  proceeds  of  the  bonds,  but  must 
be  charged  to  operating  expenses,  and  thus  taken  from  operating 
revenue,  because  of  which  (as  is  claimed)  this  amount,  which  has 
already  been  paid  out  of  the  proceeds  of  bonds,  must  ultimately 
be  restored  in  cash»to  the  bond  account,  and  returned  to  the  trus- 
tee or  otherwise  accounted  for  to  the  bondholders.  As  to  the 
Shreveport  shop  and  terminal  plant  that  are  to  be  abandoned, 
it  is  contended  that  it  is  unreasonable  to  require  the  cost  of  aban- 
donment to  be  charged  to  operating  expenses,  and  that  this  is  a 
proper  charge  against  the  accumulated  surplus,  as  represented  in 
the  profit  and  loss  account. 

The  authority  of  the  Commission  rests  upon  §  20  of  the  "Act 
to  Regulate  Commerce"  (February  4,  1887,  24  Stat.  379,  c.  104, 
as  amended  by  the  Hepburn  Act  of  June  29,  1906,  34  Stat.  584, 
cc.  3591).  The  constitutional  validity  of  this  legislation  was 
sustained  in  Interstate  Commerce  Commission  v.  Goodrich  Transit 
Co.,  224  U.  S.  194,  211,  214. 

The .  authority  conferred  by  Congress  upon  the  Commerce 
Court  (act  of  June  18,  1910;  36  Stat.  539,  c.  309;  Judicial  Code, 
§  207)  with  respect  to  enjoining  or  setting  aside  the  orders  of 
the  Commission,  like  the  authority  previously  exercised  by  the 
Federal  Circuit  Courts,  was  confined  to  determining  whether 
there  had  been  violations  of  the  Constitution,  or  of  the  power 
conferred  by  statute,  or  an  exercise  of  power  so  arbitrary  as 
virtually  to  transcend  the  authority  conferred.  Interstale  Com, 
Com.  V.  Illinois  Central  R.  Co.,  215  U.  S.  452,  470;  Interstate 
Cam.  Cam.  v.  Union  Padjic  R.  Co.,  222  U.  S.  541,  547;  Procter 
&  Gamble  v.  United  States,  225  U.  S.  282,  297;  Interstate  Com. 
Cam.  V.  Bolt.  &  Ohio  R.  Co.,  225  U.  S.  326,  340. 

As  to  the  intent  and  meaning  of  §  20,  it  is  first  insisted  that 
the  power  conferred  upon  the  Commission  to  prescribe  the  forms 
of  accounts,  records,  and  memoranda  to  be  kept  by  the  carriers, 
recognizes  a  distinction  between  the  form  and  the  substance; 
and  that  while  the  Commission,  in  order  to  obtain  full  and  accurate 
information  concerning  the  affairs  of  each  corporation,  must  have 
power  to  require  any  reports,  schedules,  and  accounts  necessary 
to  show  the  true  financial  condition  of  each  carrier;  yet  that  the 
grant  must  by  fair  interpretation,  and  in  order  not  to  amount 
to  an  unconstitutional  delegation  of  legislative  power,  stop  short 
of  the  point  where  the  r^ulation  in  its  essence  goes  not  to  the 
form  but  to  the  substance  and  involves  interference  with  the 
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intemal  affairs  of  the  corporation.  We  do  not,  however,  think 
that  any  such  distinction  between  the  form  and  the  substance  is 
admissible  with  respect  to  the  declared  object  of  standardizing 
railroad  accounts  and  obtaining  therefrom  full  and  accurate  in- 
formation concerning  the  affairs  of  the  respective  corporations. 
The  very  object  of  a  system  of  accounts  is  to  display  the  pertinent 
financial  operations  of  the  company,  and  throw  light  upon  its 
present  condition.  If  they  are  to  truly  do  this,  the  form  must 
correspond  with  the  substance.  In  order  that  accounts  may  be 
standardized,  it  is  necessary  that  the  accounts  of  the  several  carriers 
shall  be  arranged  under  like  headings  or  titles;  and  it  is  obviously 
essential  that  charges  and  credits  shall  be  allocated  under  their 
proper  headings  —  the  same  with  one  carrier  as  with  another. 
Unless  '^ Additions  and  Betterments,"  on  the  one  hand,  and 
"Operating  Expenses,''  on  the  other,  are  to  indicate  the  same 
class  of  entries  upon  the  books  of  one  carrier  that  they  indicate 
upon  the  books  of  other  carriers,  there  is  no  possibihty  of  stand- 
ardization. So  far  as  such  uniformity  requirements  control  or 
tend  to  control  the  conduct  of  the  carrier  in  its  capacity  as  a  public 
servant  engaged  in  interstate  commerce,  they  are  within  the 
authority  constitutionally  conferred  by  Congress  upon  the  Com- 
mission. There  is  no  direct  interference  with  the  intemal  affairs 
of  the  corporation;  and  if  any  such  interference  indirectly  results, 
it  is  only  such  as  is  incidental  to  the  lawful  control  of  the  carrier 
by  the  Federal  authority  and  to  this  the  rights  of  stockholders 
and  bondholders  alike  are  necessarily  subject. 

It  is  said,  however,  that  the  meaning  of  the  term  "operating 
expenses"  was  well  jdefined  at  the  time  of  the  passage  of  the  act 
of  1887,  and  that  during  the  period  intervening  between  the 
beginning  of  the  work  of  the  Commission  thereunder  and  the 
passage  of  the  Hepburn  Act  in  1906,  the  term  had  never  been 
construed  to  include  any  charge  for  property  abandoned  in  the 
course  of  improvements;  and  that  this  settled  construction,  upon 
familiar  principles,  must  be  deemed  to  have  entered  into  the 
purpose  of  Congress  when  it  reenacted  the  language  of  §20  in 
the  latter  year,  and  added  to  it  authority  to  the  Commission  to 
prescribe  in  its  discretion  the  forms  of  accounts  and  a  prohibition 
against  keeping  any  others  than  those  prescribed  or  approved  by 
the  Commission.  But  it  wiU  be  observed  that  §  20,  as  originally 
enacted,  authorized  the  Commission  "in  its  discretion  for  the 
purpose  of  enabling  it  the  better  to  carry  out  the  purposes  of  this 
act,  [to]  prescribe  a  period  of  time  within  which  all  common 
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carriers  subject  to  the  provisions  of  this  act  shall  have,  as  near 
as  may  be,  a  uniform  system  of  accoimts,  and  the  maimer  in 
which  such  accounts  shall  be  kept."  Congress,  when  it  enacted 
the  Hebpum  Act  in  1906,  must  have  known  that  the  Commission 
had  not  as  yet  found  occasion  to  enforce  this  provision;  and  at 
the  same  time  may  be  deemed  to  have  contemplated  that  the 
authority  then  for  the  first  time  conferred  upon  the  Commission 
to  determine  and  prescribe  the  maximum  rates  to  be  charged  by 
the  carriers  for  the  services  to  be  performed  by  them,  furnished  a 
new  and  more  cogent  reason  for  establishing  a  uniform  system 
of  accounts. 

The  contention  that  the  term  "operating  expenses"  had  a 
well-understood  and  defined  meaning  either  recognized  at  the 
time  of  the  passage  of  the  act  of  1887  or  established  by  the  con- 
stant practice  of  the  Commission  from  that  time  until  the  Hep- 
bum  Act,  so  that  the  use  of  the  term  in  the  latter  act  amounted 
to  an  express  limitation  upon  the  grant  of  power  to  prescribe  the 
forms  of  the  accoimts,  is  not  well  foimded.  Congress,  in  author- 
izing the  Commission  to  prescribe  a  uniform  system  of  accoimts, 
recognized  that  accoimting  systems  were  not  then  uniform;  and 
in  reiterating  this  authorization  in  1906,  and  adding  a  prohibition 
against  the  keeping  of  other  accounts  than  those  prescribed, 
manifested  a  purpose  to.  standardize  and  render  uniform  the 
accounts  of  the  different  carriers  with  respect  to  matters  that 
entered  into  property  and  the  improvements  thereof,  on  the  one 
hand,  and  the  current  operations  of  the  company,  on  the  other. 
By  the  very  terms  of  §  20,  Congress  at  least  outlined  the  classi- 
fication of  the  carriers'  accounts,  for  it  required  the  annual  reports 
to  show  "the  amoimt  of  capital  stock  issued,  the  amoimts  paid 
therefor,  and  the  manner  of  pa3rment  for  the  same  .  .  .  the 
surplus  fund,  if  any,  ...  the  fimded  and  floating  debts,  .  .  . 
the  cost  and  value  of  the  carrier's  property,  franchises  and  equip- 
ments; .  .  .  the  amounts  expended  for  improvements  each  year, 
how  expended,  and  the  character  of  such  improvements;  the 
earnings  and  receipts  from  each  branch  of  business  and  from  all 
sources;  the  operating  and  other  expenses;  the  balances  of  profit 
and  loss;  and  a  complete  exhibit  of  the  financial  operations  of  the 
carrier  each  year,  including  an  annual  balance  sheet."  By  the 
same  section  the  Commission  was  authorized  to  require  these 
annual  reports  from  all  carriers  subject  to  the  Act,  and  to  prescribe 
the  manner  in  which  the  reports  should  be  made,  and  for  this  and 
other  purposes  to  require  carriers  to  have  "as  near  as  may  be,  a 
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unifonn  system  of  accounts,  and  [to  prescribe]  the  manner  in 
which  such  accoimts  shall  be  kept." 

Plainly,  the  law-making  body  recognized  the  essential  dis- 
tinctions between  property  accounts  and  operating  accounts, 
between  capital  and  earnings;  it  recognized  that  the  practice  of 
different  carriers  varied  in  respect  to  these  matters;  and  that  no 
system  of  supervision  and  regulation  would  be  complete  without 
requiring  the  accounts  of  all  the  carriers  to  speak  a  common 
language. 

There  id  here  no  unconstitutional  delegation  of  l^islative 
powers.  The  reasoning  adopted  in  Interstate  Com,  Com.  v.  Good- 
rich Transit  Co.,  224  U.  S.  194,  210,  etc.,  is  controlling.  And  since, 
as  just  shown,  uniformity  in  accounting  is  dependent  upon  the 
adoption  and  enforcement  of  precise  classification,  the  authority 
to  define  the  terms  of  the  classification  necessarily  follows.  It 
amoimts,  after  all,  to  no  more  than  laying  down  the  general  rules 
of  action  imder  which  the  Commission  shall  proceed,  and  leaving  it 
to  the  Commisfflon  to  apply  those  rules  to  particular  situations 
and  circumstances  by  the  establishment  and  enforcement  of 
administrative  regulations. 

It  is  contended  that  the  regulations  of  the  Commission,  in 
respect  to  the  matters  now  under  consideration,  are  so  unreason- 
able and  arbitrary  as  to  constitute  an  abuse  rather  than  an  exercise 
of  the  powers  conferred  by  §20,  and  consequently  that  they 
ought  to  be  set  aside  by  judicial  action.  This  is  not  on  the  ground 
that  the  Commission  did  not  proceed  with  due  deliberation  and 
after  proper  inquiry.  Respecting  this,  the  record  abundantly 
shows  that  in  the  year  1906,  and  shortly  after  the  passage  of  the 
Hepburn  Act,  the  Commission  undertook,  and  for  nearly  three 
years  prosecuted  a  most  thorough  investigation  into  the  current 
practice  of  the  principal  railroad  lines,  procuring  reports  and 
recommendations  from  experts,  and  submitting  tentative  plans 
for  the  classification  of  accounts  to  the  executives  of  the  railroad 
lines  and  to  a  committee  of  accountants  created  by  the  Association 
of  American  Railway  Accounting  Officers,  which  association  was 
made  up  of  members  representing  practically  every  important 
railroad  in  the  country. 

The  present  attack  upon  the  classification  as  adopted  is,  and 
must  be,  rested  at  bottom  upon  the  contention  that  the  regula- 
tions embodied  in  it  are  so  entirely  at  odds  with  fimdamental 
principles  of  correct  accounting  as  intrinsically  to  manifest  an 
abuse  of  power. 
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There  is  evidence  in  the  record  that  substantially  the  same 
method  of  distributing  charges  for  so-called  "Additions  and 
Betterments"  between  the  Property  Accounts  and  the  Operating 
Accounts  is  and  has  long  been  pursued  by  important  railroad 
carriers,  and  has  received  the  sanction  of  at  least  one  recent 
text-book  writer,  —  Whitten,  Valuations  of  I^iblic  Service  Cor- 
porations, §§  450,  451,  458,  etc.  Nevertheless,  it  is  insisted  with 
emphasis  that  property  abandoned  as  an  incident  to  permanent 
improvements  is  not  an  operating  expense,  and,  in  effect,  that  no 
matter  what  practice  may  be  pursued  by  raifaroad  accounting 
officers,  it  cannot  properly  be  treated  as  such. 

We  are  thus  brought  back  to  the  fundamental  distinction 
between  (a)  the  property  or  capital  accounts,  designed  to  repre- 
sent the  investment  of  the  stockholders,  and  to  show  the  cost  of 
the  property  as  originally  acquired,  with  subsequent  additions 
and  improvements;  these  assets  being  balanced  by  the  liabilities, 
including  the  amount  of  the  capital  stock  and  of  bonded  and  other 
indebtedness,  with  net  profits  or  surplus,  whether  carried  under 
the  head  of  "profit  and  loss"  or  otherwise;  and  (b)  the  operating 
accoimts,  deigned  to  show,  on  the  one  side,  gross  recdpts  or 
gross  earnings  for  the  year,  and  on  the  other  side,  the  expenditures 
involved  in  producing  those  gross  earnings  and  in  maintaining 
the  property,  the  balance  being  the  net  earnings. 

Since  the  regulation  of  the  railroad  carrier  by  the  public  author- 
ity, and  especially  the  fixing  of  the  rates  to  be  charged,  depend 
primarily  upon  two  fundamental  considerations,  (a)  the  value 
6f  the  property  that  is  employed  in  the  public  service,  and  (b) 
the  current  cost  of  carrying  on  that  service,  it  is  clear  that  the 
msdntenance  of  a  proper  line  of  distinction  between  property 
accounts  and  operating  accounts  is  essential  to  the  execution  by 
the  Interstate  Commerce  Commission  of  the  supervisory  and 
regulatory  powers  conferred  upon  it  by  Congress. 

Appellant  contends,  irUer  alia,  that  since  the  original  locations 
were  necessary  in  the  development  of  its  railroad  line,  and  were 
abandoned  only  as  an  incident  to  the  improvement  and  develop- 
ment of  the  property,  the  cost  thereof,  being  as  it  is  termed  a  part 
of  the  "cost  of  progress,"  should  remain  in  the  property  account 
as  representing  a  part  of  the  stockholders'  present  investment. 

Support  for  this  contention  is  sought  in  previous  decisions  of 
this  court.  In  Union  Pacific  R.  Co.  v.  United  StateSy  99  U.  S. 
402,  a  decision  that  turned  Upon  the  meaning  and  effect  of  an  act 
of  July  1,  1862,  for  aiding  the  construction  of  the  railroad  (12 
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Stat.  489^  c.  120),  it  was  said,  at  p.  420:  ''As  a  general  proposition, 
net  earnings  are  the  excess  of  the  gross  earnings  over  the  expendi- 
tures defrayed  in  producing  them,  aside  from,  and  exclusive  of, 
the  expenditure  of  capital  laid  out  in  constructing  and  equipping 
the  works  themselves.  It  may  often  be  difficult  to  draw  a  precise 
line  between  expenditures  for  construction,  and  the  ordinary 
expenses  incident  to  operating  and  maintaining  the  road  and 
works  of  a  railroad  company.  Theoretically,  the  expenses  charge- 
able to  earnings  include  the  general  expenses  of  keeping  up  the 
organization  of  the  company,  and  all  expenses  incurred  in  operating 
the  works  and  keeping  them  in  good  condition  and  repair;  whilst 
expenses  chargeable  to  capital  include  those  which  are  incurred 
in  the  original  construction  of  the  works,  and  in  the  subsequent 
enlargement  and  improvement  thereof."  In  lUinoia  Centred  R. 
R.  V.  IrUeratate  Commerce  CommisaiaA,  206  U.  S.  441,  the  Com- 
mission had  held  (206  U.  S.  449;  10  I.  C.  C.  544)  that  while 
repairs  were  properly  chargeable  to  current  operating  expenses, 
yet  expenditures  for  improvements  and  equipment  ''should  not 
be  taxed  as  part  of  the  current  or  operating  expenses  of  a  single 
year,  but  should  be,  so  far  as  practicable,  and  so  far  as  rates 
exacted  from  the  public  are  concerned,  projected  proportionately 
over  the  future."  And  in  this  court  it  was  said  (p.  462):  "It 
would  seem  as  if  expenditures  for  additions  to  construction  and 
equipment,  as  expenditures  for  original  construction  and  equip- 
ment, should  be  reimbursed  by  all  of  the  traffic  they  accommodate 
during  the  period  of  their  duration,  and  that  improvements  that 
wiU  last  many  years  should  not  be  charged  wholly  against  the 
revenues  of  a  single  year."  And,  after  pointing  out  that  the  case 
of  the  Union  Pacific  Railway  Company  in  99  U.  S.  had  to  do  not 
with  rates  of  transportation  or  the  like,  but  with  the  construction 
of  th^  words  "net  earnings"  in  an  act  of  Congress,  the  court,  in 
pointing  out  the  difference  between  the  position  of  the  Govern- 
ment in  that  case  and  the  position  of  a  shipper  of  commodities 
in  the  case  svb  judice,  said,  with  respect  to  the  latter  (p.  463) : 
"His  right  is  immediate.  He  may  demand  a  service.  He  must 
pay  a  toll,  but  a  toll  measured  by  the  reasonable  value  of  the 
se]:;yice.  The  elements  of  that  value  may  be  many  and  complex, 
not  always  determinable,  as  we  have  seen,  with  mathematical 
accuracy,  but,  we  think,  it  is  clear,  that  instrumentalities  which 
are  to  be  used  for  years  should  not  be  paid  for  by  the  revenues  of 
a  day  or  year;  and  this  is  the  principle  of  returns  upon  capital 
which  exists  in  durable  shape." 
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The  expressions  quoted  were  properly  employed  with  respect 
to  the  ^questions  then  presented  for  decision.  As  expressions  of 
the  general  principle,  we  see  no  occasion  now  to  qualify  them. 
In  both  cases  it  was  recognized  that  in  so  complicated  a  matter 
as  the  construction,  maintenance,  and  operation  of  a  railroad 
line,  it  is  difficult  to  define  and  perhaps  more  difficult  to  consist- 
ently apply  a  precise  distinction  between  capital  and  expense 
accounts;  and  while  the  propriety  of  distributing  improvement 
costs  over  a  series  of  years  was  recognized,  the  impossibility  of 
scientific  accuracy  in  that  regard  was  acknowledged.  The  ques- 
tion now  is,  whether  the  regulations  of  the  Commission  under 
attack  do  violence  to  these  general  principles  —  rather,  it  is 
whether  those  regulations  are  so  clearly  contrary  to  these  and 
other  applicable  principles  that  they  should  be  set  a$ide  as 
being  in  excess  of  the  powers  conferred  by  Congress  upon  the 
Commission. 

We  are  unable  to  see  that  there  is  substantial  inconsistency 
with  principle,  much  less  gross  violation  thereof.  The  conten- 
tion of  the  appellant  that  property,  originally  acquired  because 
necessary  in  the  construction  of  the  road,  and  afterwards  aban- 
doned only  because  rendered  imnecessary  by  the  improvement 
and  development  of  the  property,  should  remain  in  the  property 
account  as  a  part  of  the  stockholders'  investment,  wiU  be  found, 
upon  analysis,  to  rest  upon  the  unwarrantable  assumption  that 
all  capital  expenditures  result  in  permanent  accretions  to  the 
property  of  the  comp&ny.  This  in  effect  ignores  depreciation 
—  an  inevitable  fact  which  no  system  of  accounts  can  properly 
ignore.  A  more  complete  depreciation  than  that  which  is  repre- 
sented by  a  part  of  the  original  plant  that  through  destruction 
or  obsolescence  has  actually  perished  as  useful  property,  it  would 
be  difficult  to  imagine.  The  fact  that  the  original  investment 
was  necessary  in  order  that  the  second  investment  might  be  made 
is  not  a  conclusive  test.  Reference  is  made  to  the  cost  of  the 
scaffolding  used  in  the  erection  of  a  house,  and  discarded  when 
the  house  is  completed;  and  to  the  cost  of  the  paper  that  goes 
to  the  waste-basket,  rather  than  to  the  printer,  in  the  preparation 
of  a  hterary  composition;  but  these  are  fanciful  analogies,  anc^do 
not  assist  us  here,  where  the  real  question  is  not  how  shaU  original 
cost  be  ascertained,  but,  how  shall  subsequent  depreciation  in 
value  be  reckoned  and  accounted  for? 

In  KnaxviUe  v.  Water  Co,,' 212  U.  S.  1,  this  court  had  to  do  with 
a  similar  element  of  depreciation,  and,  after  pointing  out  that 
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such  a  plant  as  was  there  in  question  begins  to  depreciate  in  value 
from  the  moment  of  its  use,  and  that  before  coming  to  the  question 
of  profit  at  all,  the  company  was  entitled  to  earn  a  sufficient  sum 
annually  to  provide  not  only  for  current  repairs  but  for  making 
good  the  depreciation  and  replacing  the  parts  of  the  property 
when  they  should  come  to  the  end  of  their  Ufe,  the  court  pro- 
ceeded to  say  (p.  14):  "If,  however,  a  company  fails  to  perform 
this  plain  duty  and  to  exact  sufficient  returns  to  keep  the  invest- 
ment unimpaired,  whether  this  is  the  result  of  unwarranted  divi- 
dends upon  overissues  of  securities,  or  of  omission  to  exact  proper 
prices  for  the  output,  the  fault  is  its  own.  When,  therefore,  a 
public  regulation  of  its  prices  comes  under  question  the  true  value 
of  the  property  then  employed  for  the  purpose  of  earning  a  return 
cannot  be  enhanced  by  a  consideration  of  the  errors  in  manage- 
ment which  have  been  committed  in  the  past." 

And  since  one  of  the  manifest  objects  of  Congress  in  author- 
izing the  supervision  and  standardization  of  carriers'  accoimts, 
as  is  done  in  §  20  of  the  Interstate  Commerce  Act,  was  to  enable 
the  Commissioners  to  intelligently  perform  their  duties  respecting 
the  regulation  of  carriers'  rates  for  the  services  performed,  and 
since  it  is  settled  that  the  property  investment  which  is  to  be 
taken  into  consideration  as  one  of  the  elements  in  fixing  such 
rates  is  the  property  then  in  use  (Smyth  v.  AmeSy  169  U.  S.  466, 
546;  San  Diego  Land  &  Town  Co,  v.  National  City,  174  U.  S. 
739,  757;  San  Diego  Land  &  Taum  Co.  v.  Jasper,  189  U.  S  439, 
442;  WHlcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19,  41;  Minnesota 
Rate  Cases,  230  U.  S.  352,  434,  454,  458),  it  is  obvious  that  so  far 
as  the  regulations  of  the  Commission  now  under  consideration 
discard  the  "cost  of  progress"  theory,  they  need  no  further 
vindication. 

It  is  insisted  that  if  the  appellant,  having  expended  in  roimd 
figures  $600,000,  secured  by  the  sale  of  bonds  for  improvements, 
can  be  compelled  to  charge  $400,000  of  that  amount  to  the  oper- 
ating expense  of  one  year  or  to  distribute  it  among  the  operating 
expenses  of  a  series  of  years,  and  if  it  be  forbidden  to  keep  any 
other  record  representing  the  transaction,  it  will  have  in  its 
possession  no  kind  of  record  from  which  it  can  report  accurately 
either  the  cost  of  its  property  or  the  cost  of  improvements  or  its 
operating  expenses.  This,  we  think,  is  a  misapprehension  of  the 
effect  of  the  regulations.  They  do  not  require  appeUant  to  falsify 
its  books  or  to  change  in  any  way  the  evidential  character  of  the 
original  entries.    The  source  of  the  money,  and  the  disposition 
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made  of  it  as  expended,  may  and  shoXild  be  correctly  shown.  The 
regulations  do  require  that  the  contemporaneous  abandonment 
of  other  property  be  likewise  shown,  and  the  replacement  cost, 
less  salvage,  charged  to  the  appropriate  accoimts  under  operating 
expenses.  This,  if  observed,  of  course  results  in  enforcing  a  pre- 
scribed distinction  between  capital  expense  and  operating  expense. 
It  does  not  require  that  the  record  of  the  expenditure  be  oblit- 
erated; but  it  does  of  course  affect  the  results  as  they  work  out 
upon  the  balance-sheet.  If  this  be  fairly  done,  there  is  no  trans- 
mutation of  new  property  into  operating  expenses,  but  only  an 
insistence  upon  the  requirement  that  new  property  added  shall 
not  alone  be  the  measure  of  the  accretion  to  the  property  account, 
and  that  the  depletion  attributable  to  contemporaneous  abandon- 
ment of  other  property  shaU  Ukewise  be  reflected  upon  the  books. 

Stress  is  laid  upon  the  fact  that  if  the  grade  reductions  in 
question  had  been  made  upon  the  line  of  the  original  right  of 
way,  even  though  made  at  double  the  expense,  the  cost  would 
have  gone  into  ^'additions  and  betterments,''  and  would  have 
stood  as  a  permanent  increment  of  assets  in  the  property  account; 
while  with  respect  to  similar  improvements  made  off  the  line  of 
the  original  right  of  way,  appellant  is  not  permitted  to  carry  into 
the  property  account  the  full  cost  of  the  improvement,  but  must 
first  deduct  therefrom  the  estimated  replacement  cost  (less  sal- 
vage) of  the  portions  of  track  no  longer  used,  charging  this  to  the 
account  of  operating  expenses. 

So  far  as  the  comparative  expense  of  the  different  modes  of 
improvement  is  concerned,  little  need  be  said.  The  accounting 
regulations  do  not  seek  to  control  raifaroad  companies  in  the 
exercise  of  their  discretion  respecting  what  shall  be  done  and  how 
it  shall  be  done,  but  only  to  systematize  their  accounts  with  respect 
to  whatever  is  done.  It  is  to  be  presumed  that  boards  of  directors, 
will  select  that  method  of  accomplishing  a  needed  grade  revision 
that  shall  be  preferable  from  the  engineering  standpoint  and 
suited  to  the  financial  condition  and  prospects  of  the  company; 
not  that  they  will  adopt  an  inferior  or  more  costly  method  of 
improvement  because  of  the  accounting  requirements. 

The  distinction  drawn  between  grade  improvements  ''off  the 
line"  and  those  made  ''on  the  line"  rests  upon  the  view  that 
the  discarding  of  sections  of  the  original  line  of  road  is  a  loss  or 
depreciation  that  in  correct  accounting  should  be  taken  out  of 
the  property  account.  If  this  is  to  be  done,  its  value  must  be 
charged,  directly  or  indirectly,  as  an  expense  incident  to  the 
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operation  of  the  road.  Whether  it  should  be  charged  against 
the  accumulated  profits  of  previous  years,  as  reflected  in  the 
profit  and  loss  account,  or  against  the  profits  of  present  and 
future  years,  may  depend  upon  circumstances.  The  theory 
upon  which  the  Commission  has  acted  in  formulating  its  regula- 
tions is  fairly  stated  in  its  brief  herein  as  follows:  The  abandon- 
ment of  property  incident  to  grade  revision  is  "depreciation," 
and  such  depreciation  is  of  two  kinds,  —  (1)  that  which  is  not 
replaced  in  kind,  and  (2)  that  which  is  replaced  by  improved 
materials,  track,  or  equipment.  If  a  trunk  .line  of  road  has  a 
branch  extending  into  a  territory  not  served  by  its  main  line, 
'and,  finding  the  branch  unprofitable,  abandons  it,  taking  up  the 
track,  without  constructing  any  substitute  to  serve  the  same 
territory,  the  abandoned  branch  ceases  to  be  an  earning  instru- 
mentality; the  stockholders  can  thereafter  derive  op  profit  from 
it;  it  has  served  its  purpose,  and  only  past  operations  have  bene- 
fited from  it.  So  far  as  the  profits  of  past  operations  have  not 
been  distributed  to  the  stockholders,  they  are  represented  in 
the  profit  and  loss  account,  and  therefore  such  an  abandon- 
ment or  depreciation  is  properly  chargeable  to  that  account 
unless  a  special  depreciation  account  has  been  established  in 
anticipation  of  such  abandonments;  and  for  such  an  account, 
provision  is  made  in  the  regulations.  The  other  kind  of  depre- 
ciation is  the  result  of  changes  attributable  to  the  inadequacy  of 
the  existing  property  to  meet  the  demands  of  the  future.  The 
road  or  the  structures  have  to  be  replaced  with  stronger  or  more 
efficient  instrumentalities.  Abandonments  occasioned  by  changes 
of  this  character  are  therefore  chargeable  to  future  eamings>  for 
the  reason  that  the  improved  condition  of  the  road  is  not  only 
designed  to  meet  the  demands  of  the  future,  but  presumably  will 
result  in  economies  of  operation,  and  so  the  resulting  benefits 
wiU  be  reaped  by  those  who  hold  the  stock  of  the  company  in  the 
present  and  in  the  future.  The  railroad  company  may,  if  it  sees 
fit,  anticipate  general  depreciations,  and  make  provision  for  them 
by  establishing  a  reserve  for  the  purpose;  but  if  no  such  provision 
has  been  made  the  abandonments  should  be  taken  care  of  by 
charpng  them  to  present  or  future  operating  expense.  In  case, 
however,  the  amount  is  so  large  that  its  inclusion  in  a  carrier's 
operating  expenses  for  a  single  year  would  \mduly  burden  the 
operating  expense  account  for  that  year,  the  carrier  may,  if  so 
authorized  by  the  Commission^  distribute  the  cost  throughout 
a  series  of  years. 
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A  statemoit  of  the  theoiy  is  suflbsent  to  show  that  the  resula- 
tion  is  not  arbitrary  in  the  sense  of  being  without  reasonable  baas. 
And  there  is  evidence  to  show  that  the  C<NninisB(Hi  was  war- 
ranted in  adopting  it,  as  sustained  by  expert  opiniim  and  spjproved 
by  experience. 

One  of  the  reasons  for  the  disdnctiiHi  made  in  accounting  be- 
tween improvements  made  on,  and  those  made  off,  the  old  right 
of  way  is  that  in  the  former  case  the  improvements  show  them- 
selves in  the  physical  structures,  and  can  be  inventoried  and 
appraised  by  witnesses;  the  deepening  of  cuts  and  increasing  of 
fills,  while  involving  some  abandonments  (and  these  under  the 
regulations  are  to  be  taken  out  of  the  operating  account),  yet  in 
the  main  are  visible  upon  the  ground,  and  capable  of  mensuration 
and  appraisemait.  To  the  suggestion  that  cuts  filled  up  and 
embankmenW  reduced  would  not  be  thus  manifest,  it  is  sufficient 
to  say  that  if  such  cases  occur  they  must  be  most  extraordinary. 
When  a  railroad  is  originally  constructed,  cuts  and  fills  are  made 
to  overcome  natural  inequalities  of  surface;  if  any  undue  grades 
are  permitted  to  remain,  it  is  usually  because  for  reasons  of  econ- 
omy cuts  have  been  made  less  deep  and  fills  less  high  than  other- 
wise they  would  have  been  made.  Therefore  grade  revisions 
upon  the  line  of  the  original  right  of  way  are  normally  required 
for  the  purpose  of  removing  sunmiits  in  cuts  and  raising  sags  in 
fills;  not  vice  versa. 

It  is  said  that  the  effect  of  the  r^ulations,  if  complied  with, 
is  to  deprive  the  preferred  stockholders  of  a  considerable  part  of 
the  non-ciunulative  dividends  from  the  net  earnings  of  the  com- 
pany, to  which  they  would  otherwise  be  entitled.  The  preferred 
stockholders,  as  such,  are  not  before  the  court,  and  this  is  not  a 
proper  occasion  for  determining  their  rights.  Supposing,  however, 
that  the  enforcement  of  the  accounting  s>'stcm  does  require  them 
to  forego  their  current  dividends,  we  do  not  concede  that  this 
amounts  to  an  unlawful  taking  of  their  property.  Assuming 
(as  of  course  we  must)  that  the  management  of  the  company  has 
acted  prudently  in  making  these  extensive  improvements  within 
a  short  time,  instead  of  distributing  them  throughout  a  series  of 
years,  and  without  providing  in  advance  any  fund  applicable  to 
them,  still  it  must  be  presumed  that  the  improvements  are  neces- 
sary to  the  general  welfare  of  the  company,  and  will  result  in  its 
increased  prosperity,  and  therefore  make  better  the  assurance 
of  dividends  for  the  preferred  stockholders  in  the  future. 

But,  aside  from  that,  the  Interstate  Commerce  Act  deals  with 
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the  carrier  in  its  capadty  as  a  servant  of  the  public,  and  as  a 
distinct  entity,  amenable  to  the  legitimate  regulation  of  Congress 
and  the  Commission.  If  in  this  aspect  the  carrier  is  not  un- 
warrantably injured  or  deprived  of  its  property  by  the  exercise 
of  the  regulatory  powers,  the  operation  of  such  regulations  cannot 
be  restrained  on  the  ground  of  agreements  made  by  the  stock- 
holders amongst  themselves  for  apportioning  profits  to  one  or  the 
other  class  of  stockholders.  To  admit  this  might  materially 
hamper  the  Federal  control  over  interstate  carriers,  and  evidently 
would  tend  to  render  impracticable  the  standardization  of  meth- 
ods of  accounting. 

Much  stress  is  laid  upon  the  situation  that  results  from  the 
circumstance  that  (as  is  claimed)  these  regulations  were  pro- 
mulgated after  appellant  had  mortgaged  its  property  and  issued 
bonds  for  financing  the  improvements  in  question.  It  is  not 
contended  that  the  regulations  impair  the  rights  of  either  party 
under  the  mortgage.  The  contention  is  that  the  company  had 
the  right  to  finance  the  full  cost  of  the  improvements  out  of  the 
proceeds  of  a  bond  issue,  and  that  the  regulations  amount  in  effect 
to  a  veto  upon  the  action  of  the  directors  in  this  respect.  Sup- 
posing this  to  be  true,  we  are  imable  to  perceive  that  the  appellant 
is  thereby  relieved  from  compliance  with  the  regulations.  What- 
ever was  done  about  authorizing  the  improvements  and  financing 
the  cost  from  the  bond  issue  was  done  subject  to  being  displaced 
by  the  exercise  of  the  powers  conferred  upon  the  Interstate  Com- 
merce Commission  by  the  act  of  1906.  The  regulations  do  not 
affect  the  administration  of  the  borrowed  money.  It  was  bor- 
rowed inter  alia  specifically  for  use  in  "reducing  grades  to  one- 
half  of  one  per  cent,  on  three  full  operating  divisions,  aggregating 
41  per  cent,  of  the  total  length  of  the  line."  And  by  the  mortgage 
appellant  covenanted  to  use  the  bonds  and  the  proceeds  thereof 
in  calling  in  and  redeeming  an  outstanding  loan,  ''and  for  the 
general  improvement  of  its  property."  In  short,  so  far  as  appears, 
there  is  nothing  in  the  regulations  to  prevent  the  appellant  from 
devoting  the  money  strictly  to  the  purposes  for  which  it  was 
borrowed,  although  they  do  prevent  the  keeping  of  the  accounts 
in  such  manner  as  to  make  it  appear  that  the  book  value  of  the 
company's  assets  is  enhanced  to  the  full  extent  of  the  moneys 
disbursed  in  the  improvements. 

When  it  is  said  that  the  amoimt  of  $386,484,  which  under  the 
requirements  of  the  Commission  must  be  charged  to  operating 
expenses,  must  for  that  reason  be  ultimately  restored  in  cash  to 
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the  bond  account  and  returned  to  the  trustee  or  otherwise  ac- 
counted for  to  the  bondholders,  this  does  not  mean  that  any 
obligation  of  that  kind  is  imposed  upon  appellant  by  the  classifi- 
cation. We  are  not  referred  to  anything  in  the  classification,  in 
the  provisions  of  the  mortgage,  or  in  the  law,  that  imposes  any 
such  duty.  What  is  meant  (as  we  presume),  is  that  if  the  operat* 
ing  expenses  are  increased  and  the  operating  revenue  decreased 
by  the  amoimt  mentioned,  in  accordance  with  the  regulations, 
and  the  pa3rment  of  dividends  should  nevertheless  continue,  the 
books  would  make  it  appear  that  the  dividends  were  paid  not 
from  earnings  but  from  the  proceeds  of  the  bonds.  In  other 
words,  the  regulations  of  the  Commission  prevent  the  proceeds 
of  the  bond  issue  from  being  used,  in  whole  or  in  part,  to  maintain 
dividend  payments  wilhmU  that  fad  appearing  upon  the  accounts; 
and  since  it  is  improbable  that  appeUant  would  be  wiUing  to  have 
the  accounts  bear  such  an  interpretation,  it  is  probable  that  the 
proceeds  of  the  bonds  will  not  be  employed  for  dividend  purposes, 
and  unless  required  for  further  improvements,  may  as  well  be 
returned  to  the  trustee  for  the  bondholders.  Since  one  of  the 
very  purposes  of  establishing  the  accounting  system  is  to  deter 
the  payment  of  dividends  out  of  capital,  the  criticism,  upon 
analysis,  bears  its  own  refutation. 

The  same  may  be  said  of  the  argument  that  enforcement  of 
the  regulations  will  impair  the  credit  of  appellant  by  diminislung 
apparent  earnings,  preventing  continuance  of  dividends  upon 
preferred  stock  and  keeping  down  the  aggregate  value  of  '^ assets" 
upon  the  property  accounts.  Presumably  the  regulations  have 
a  tendency  to  place  the  accounting  system  upon  a  sound  basis 
in  these  respects;  and  to  accomplish  this  was  one  of  the  legitimate 
objects  at  which  Congress  aimed  in  the  enactment  of  §  20  of  the 
Interstate  Commerce  Act. 

It  is  further  insisted  that  even  the  theory  upon  which  the  ac- 
counting regulations  rest  does  not,  when  analyzed,  justify  a  charge 
of  abandoned  property  to  operating  expenses,  but  at  most  a  charge 
to  profit  and  loss.  The  suggestion  apparently  has  force;  but, 
upon  consideration,  we  are  unable  to  see  that  it  furnishes  ground  ^ 
for  judicial  interference  with  the  course  pursued  by  the  Com- 
mission. Except  for  the  contention  (already  disposed  of)  that 
the  value  of  the  abandoned  parcels  should  be  permanently  carried 
in  the  property  account  as  part  of  the  cost  of  progress,  it  is  and 
must  be  conceded  that  sooner  or  later  it  must  be  charged  aga  nst 
the  operating  revenue,  either  past  or  future,  if  the  integrity  of 
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the  property  accounts  is  to  be  maintained;  and  it  becomes  a 
question  of  policy  whether  it  should  be  charged  in  solido  to  profit 
and  loss  (an  account  presumptively  representative  of  past  accumu- 
lations) or  to  the  operating  accoimts  of  the  present  and  future. 
If  abandoned  property  i&  not  charged  off  in  one  way  or  the  other 
it  remains  as  a  permanent  inflation  of  the  property  accounts, 
and  tends  to  produce,  directly  or  indirectly,  a  declaration  of  divi- 
dends out  of  capital.  If  it  be  charged  off  to  the  surplus  accoimt, 
it  tends  to  prevent  the  declaration  of  dividends  based  upon  a 
supposed  accumulation  of  past  earnings.  If  charged  to  operating 
expenses  of  the  current  and  future  years,  it  has  a  tendency  to 
prevent  the  declaration  of  dividends  from  current  earnings  until 
the  amount  of  the  depreciation  shall  have  been  made  up  out  of 
the  earnings. 

But,  did  we  agree  with  appellant  that  the  abandonments  ought 
to  be  charged  to  surplus  or  to  profit  and  loss,  rather  than  to 
operating  expenses,  we  still  should  not  deem  this  a  sufficient 
ground  to  declare  that  the  Commission  had  abused  its  power. 
So  long  as  it  acts  fairly  and  reasonably  within  the  grant  of  power 
constitutionally  conferred  by  Congress,  its  orders  are  not  open  to 
judicial  review. 

What  has  been  said  respecting  the  enforced  disposition  of  the 
charges  for  property  abandoned  in  grade  revision,  applies  as  well 
to  the  abandonment  of  the  present  shop  and  terminal  plant  at 
Shreveport.  Decree  affirmed. 


3.  Quasi-Judicial  Capacity 

INTERSTATE  COMMERCE  COMMISSION  v.  LOUISVILLE 
AND  NASHVILLE  RAILROAD  COMPANY. 

227  U.  S.  88  (1913). 

The  facts  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Fowler  and  Mr.  P.  J.  FarreU, 
with  whom  Mr.  Blackburn  Esterline,  Special  Assistant  to  the 
Attorney  General,  was  on  the  brief,  for  appellants. 

Mr.  Helm  Bruce,  with  whom  Mr.  Henry  L.  Stone  and  Mr. 
Albert  S.  Brandeis  were  on  the  brief,  for  appellee. 
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yisL  Justice  Lamar  delivered  the  opmioD  of  the  comt. 

The  New  Qrieans  Board  of  Trade,  in  October  and  November, 
1907,  brought  three  separate  proceedings  against  the  LouisviUe  A 
Nashville  Railroad,  asking  the  Commerce  Commission  to  set  aside 
as  wifair,  unreasonable  and  discriminatory  certain  class  and  ocHn- 
modity  rates  (local)  from  New  Orleans  to  (1)  Mobile,  to  (2)  Pen- 
sacola,  and  (3)  through  rates,  via  those  cities,  to  MontgicHnery, 
Selma,  and  Prattville.  The  Railroad  answered.  A  hearing  was 
had,  the  issue  as  to  commodity  rates  was  adjusted  by  agreement, 
and  on  December  31, 1909,  the  Commission  made  a  single  order  in 
which  it  found  the  class  rates  complained  of  to  be  unreasonable, 
directed  the  old  locals  to  be  restored  and  a  corresponding  reduction 
made  in  the  through  rates.  The  Railroad  thereupon  on  January 
26,  1910,  filed  a  bill,  in  the  United  States  Circuit  Court  for  the 
Western  District  of  Kentucky,  praying  that  the  Commission  be 
enjoined  from  enforcing  this  order,  which  it  allied  was  arbitrary, 
oppressive  and  confiscatory,  and  deprived  the  company  of  its 
property  and  right  to  make  rates,  without  due  process  of  law. 

After  a  hearing  before  three  Circuit  Court  judges,  the  carrier's 
application  for  a  temporary  injunction  was  denied  (184  Fed.  Rep. 
118).  Testimony  was  then  taken  before  an  Examiner.  Later 
the  suit  was  transferred  to  the  newly  oi^anized  Commerce  Court 
—  the  United  States  being  made  a  party.  There,  in  addition  to 
the  evidence  in  the  Circuit  Court,  the  Railroad  exhibited  aD  that 
had  been  introduced  before  the  Conmiission,  as  a  basis  for  the  con- 
tention that  this  evidence  utterly  failed  to  show  that  the  rates 
attacked  were  unreasonable.  Thi?  view  was  sustained  by  the 
Commerce  Court,  which,  in  a  lengthy  opinion,  held  (one  judge 
dissenting)  that  the  order  was  void  because  there  was  no  material 
evidence  to  support  it. 

On  the  appeal  here,  the  Government  insisted  that  while  the  act 
of  1887  to  regulate  commerce  (24  Stat.  379,  c.  104,  §§  14,  15,  16) 
made  the  orders  of  the  Commission  only  prima  facie  correct,  a 
diflferent  result  followed  from  the  provision  in  the  Hepburn  Act 
of  1906  (34  Stat.  584,  c.  3591,  §  15)  that  rates  should  be  set  aside 
if  after  a  hearing  the  '' Commission  shall  be  of  the  opinion  that  the 
charge  was  imreasonable.''  In  such  case  it  insisted  that  the 
order  based  on  such  opinion  is  conclusive  and  (though  Int.  Com. 
Comm.  V.  Union  Pacific  R.  R.,  222  U.  S.  541,  547,  was  to  the  con- 
trary) could  not  be  set  aside,  even  if  the  finding  was  wholly  without 
substantial  evidence  to  support  it. 
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1.  But  the  statute  gave  the  right  to  a  full  hearing,  and  that 
conferred  the  privil^e  of  introducing  testimony,  and  at  the  same 
time  imposed  the  duty  of  deciding  in  accordance  with  the  facts 
proved.  A  finding  without  evidence  is  arbitrary  and  baseless. 
And  if  the  Government's  contention  is  correct,  it  would  mean  that 
the  Commission  had  a  power  possessed  by  no  other  officer,  adminis- 
trative body,  or  tribunal  under  our  Government.  It  would  mean 
that  where  rights  depended  upon  facts,  the  Commission  could  dis- 
regard all  rules  of  evidence,  and  capriciously  make  findings  by  ad- 
ministrative fiat.  Such  authority,  however  beneficently  exercised 
in  one  case,  could  be  injuriously  exerted  in  another;  is  inconsistent 
with  rational  justice,  and  comes  under  the  Constitution's  condem- 
nation of  all  arbitrary  exercise  of  power. 

In  the  comparatively  few  cases  in  which  such  questions  have 
arisen  it  has  been  distinctly  recognized  that  administrative  orders, 
quasi-judicial  in  character,  are  void  if  a  hearing  was  denied;  if 
that  granted  was  inadequate  or  manifestly  unfair;  if  the  finding 
was  contrary  to  the  "indisputable  character  of  the  evidence." 
Tang  Tun  v.  Edsell,  223  U.  S.  673,  681;  Chin  Yoh  v.  United  States, 
208  U.  S.  8,  13;  Low  Wah  Suey  v.  Backus,  225  U.  S.  460,  468; 
Zakonaite  v.  Wolf,  226  U.  S.  272;  or,  if  the  facts  found  do  not,  as 
a  matter  of  law,  support  the  order  made.  United  States  v.  B.  & 
0.  S.  W.  R.  ft.,  226  U.  S.  14.  Cf.  AOantic  C.  L.  v.  North  Carolina 
Corp.  Com.y  206  U.  S.  1,  20;  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob' 
son,  179  U.  S.  287,  301;  Oregon  Railroad  v.  Fairchild,  224  U.  S. 
510;  /.  C.  C.  V.  Illinois  Central,  215  U.  S.  452,  470;  Southern 
Pacific  Co.  V.  Interstate  Com.  Comm.,  219  U.  S.  433;  Muser  v. 
Magone,  165  U.  S.  240,  247. 

2.  The  Government's  claim  is  not  only  opposed  to  the  ruling 
in  /.  C.  C.  V.  Union  Pacific,  222  U.  S.  541,  547,  and  the  cases  there 
cited,  but  is  contrary  to  the  terms  of  the  Act  to  Regulate  Com- 
merce, which,  in  its  present  form,  provides  (25  Stat.  861,  §  17)  for 
methods  of  procedure  before  the  Commission  that  "conduce  to 
justice."  The  statute,  instead  of  making  its  orders  conclusive 
against  a  direct  attack,  expressly  declares  that  "they  may  be  sus- 
pended or  set  aside  by  a  court  of  competent  jurisdiction."  36 
Stat.  539  (15).  Of  course,  that  can  only  be  done  in  cases  pre- 
senting a  justiciable  question.  But  whether  the  order  deprives 
the  carrier  of  a  constitutional  or  statutory  right;  whether  the 
hearing  was  adequate  and  fair,  or  whether,  for  any  reason,  the 
order  is  contrary  to  law  —  are  all  matters  within  the  scope  of 
judicial  power. 
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3.  Und^  the  statute  the  carrier  retains  the  primaiy  right  to 
make  rates,  but  if,  after  hearing,  th^  are  shown  to  be  unreason- 
able, the  Commission  may  set  th^n  aside  and  require  the  substi- 
tution of  just  for  unjust  charges.     T1|m>  CnTT^inigrinn'g  right  to  iu± 

dependg  upon  thft  ft^gtmpft  of  thin  fswi.^  and  if  there  was  no  evi- 
dence  to  show  that  the  rates  were  unreasonable,  there  was  rio^ 

ler.    IrU,  Com.  Comm.  v.  Ncrthem^ 


Ry.,  216  U.  S.  538,  544.  In  a  case  like  the  present  the 
courts  will  not  review  the  Commission's  concluaons  of  fact  (Jrd. 
Com.  Comm.  v.  Delaware  &c.  Ry.,  220  U.  S.  235,  251),  by  passing 
upon  the  credibility  of  witnesses,  or  conflicts  in  the  testimony. 
But  the  legal  effect  of  evidence  is  a  question  of  law.  A  finding 
without  evidence  is  beyond  the  power  of  the  Commission.  An 
order  based  thereon  is  contrary  to  law  and  must,  in  the  language 
of  the  statute,  "be  set  aside  by  a  court  of  competent  jurisdiction." 
36  Stat.  551. 

4.  The  Government  further  insists  that  the  Commerce  Act 
(36  Stat.  743)  requires  the  Commission  to  obtain  information 
necessary  to  enable  it  to  perform  the  duties  and  carry  out  the 
objects  for  which  it  was  created,  and  having  been  given  l^islative 
power  to  make  rates  it  can  act,  as  could  Congress,  on  such  informa- 
tion, and  therefore  its  findings  must  be  presumed  to  have  been 
supported  by  such  information,  even  though  not  formally  proved 
at  the  hearing.  But  such  a  construction  would  nullify  the  right 
to  a  hearing  —  for  manifestly  there  is  no  hearing  when  the  party 
does  not  know  what  evidence  is  offered  or  considered  and  is  not 
given  an  opportunity  to  test,  explain,  or  refute.  The  information 
gathered  under  the  provisions  of  §  12  may  be  used  as  basis  for  in- 
stituting prosecutions  for  violations  of  the  law,  and  for  many  other 
purposes,  but  is  not  available,  as  such,  in  cases  where  the  party 
is  entitled  to  a  hearing.  The  Commission  is  an  administrative 
body  and,  even  where  it  acts  in  a  quasi-judicial  capacity,  is  not 
limited  by  the  strict  rules,  as  to  the  admissibility  of  evidence, 
which  prevail  in  suits  between  private  parties.  Int.  Com.  Comm.  v. 
Baird,  194  U.  S.  25.  But  the  more  liberal  the  practice  in  admit- 
ting testimony,  the  more  imperative  the  obligation  to  preserve  the 
essential  rules  of  evidence  by  which  rights  are  asserted  or  de- 
fended. In  such  cases  the  Commissioners  cannot  act  upon  their 
own  information  as  could  jurors  in  primitive  days.  All  parties 
must  be  fully  apprised  of  the  evidence  submitted  or  to  be  con- 
sidered, and  must  be  given  opportunity  to  cross-examine  witnesses, 
to  inspect  documents  and  to  offer  evidence  in  explanation  or  re- 
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buttal.  In  no  other  way  can  a  party  maintain  its  ri^ts  or  make 
its  defense.  In  no  other  way  can  it  test  the  sufficiency  of  the  facts 
to  support  the  finding;  for  otherwise,  even  though  it  appeared 
that  the  order  was  without  evidence,  the  manifest  deficiency  could 
always  be  explained  on  the  theory  that  the  Commission  had  before 
it  extraneous,  unknown  but  presumptively  sufficient  information 
to  support  the  finding.  United  States  v.  BaUimore  &  Ohio  S.  W. 
R.  22.,  226  U.  S.  14 


CHAPTER  IV 

FUNCTION  OF  COURTS  IN  THE  ENFORCEMENT  OF 

THE  ACT 

1.  Primary  Jurisdiction  of  the  Commission 

TEXAS  AND  PACIFIC  RAILWAY  COMPANY  v,  ABILENE 

COTTON  OIL  COMPANY. 

204  U.  S.  426  (1907) 

The  facts  are  stated  in  the  opinion. 

Mr.  David  D.  Duncan,  with  whom  Mr.  John  F,  Dillon,  Mr, 
Winslow  S.  Pierce  and  Mr,  Thomas  J.  Freeman  were  on  the  brief, 
for  plaintiff  in  error. 

Mr.  Hannis  Taylor  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion  of  the  court. 

The  oil  company,  the  defendant  in  error,  sued  to  recover 
$1,951.83.  It  was  alleged  that  on  shipments  of  carloads  of  cotton 
seed  made  in  September  and  October,  1901,  over  the  line  of  the 
defendant's  road  from  various  points  in  Louisiana  east  of  Alex- 
andria, in  that  State,  to  Abilene,  Texas,  the  carrier  had  exacted, 
over  the  protest  of  the  oil  company,  on  the  delivery  of  the  cotton 
seed,  the  payment  of  an  unjust  and  unreasonable  rate,  which 
exceeded  in  the  aggregate,  by  the  simi  sued  for,  a  just  and  reason- 
able charge.  There  were,  moreover,  averments  that  the  rate 
exacted  was  discriminatory,  constituted  an  undue  preference,  and 
amounted  to  charging  more  for  a  shorter  than  for  a  longer  haul. 
Besides  a  general  traverse,  the  railway  company  defended  on  the 
ground  that  the  shipments  were  interstate,  and  were,  therefore, 
covered  by  the  act  of  Congress  to  regulate  commerce.  It  was 
averred  that  as  the  rate  complained  of  was  the  one  fixed  in  the 
rate  sheets  which  the  company  had  established,  filed,  published 
and  posted,  as  required  by  that  &ct,  the  state  court  was  without 
jurisdiction  to  entertain  the  cause,  and  even  if  such  court  had 
jurisdiction,  it  could  not,  without  disregarding  the  act  to  regulate 
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commerce,  grant  relief  upon  the  basis  that  the  established  rate 
was  unreasonable,  when  it  had  not  been  found  to  be  so  by  the 
Interstate  Commerce  Commission. 

The  trial  court  made  findings  of  fact.  Those  relating  to  the 
subject  of  the  establishing,  filing  and  publishing  by  the  railway 
company  of  rate  sheets  containing  the  rate  which  was  complained 
of  were  as  follows: 

''7th.  That  the  Western  Classification  Committee,  agent  and 
representative  of  numerous  railways  and  of  defendant,  filed  with 
the  Interstate  Commerce  Commission  what  is  known  as  the 
Western  Classification,  giving  classifications  of  different  articles 
or  items  of  merchandise,  and  in  same  cotton  seed  is  classed  as  '  A'; 
that  this  was  the  joint  act  of  a  number  of  roads,  and  the  defendant 
adopted  said  joint  classification;  that  on  May  30, 1901,  the  South- 
western Freight  Committee,  agent  of  a  number  of  roads  and 
agent  of  defendant,  filed  with  ,the  said  commission  a  supplement 
for  numerous  roads  in  connection  with  defendant,  whereby  the 
rate  on  cotton  seed  from  all  points  in  Louisiana  east  of  Alexandria 
was  fixed  at  67  cents  per  100  pounds  to  all  points  in  Texas  from 
all  points  in  Louisiana  east  of  Alexandria  and  west  of  Alexandria. 

''8th.  That  said  classification  and  said  rate  schedule  was  adopted 
by  defendant  was  filed  by  said  S.  W.  Freight  Committee  with 
said  Interstate  Commerce  Commission  in  behalf  of  defendant. 

"0th.  That  copies  of  said  schedule  and  said  tariffs  and  classi- 
fications were  kept  in  the  office  of  said  defendant  at  said  points 
of  shipment  and  at  said  Abilene,  that  is,  in  the  freight  office  and 
depots,  for  the  inspection  of  the  public,  as  admitted  by  plaintiff, 
which  admission  is  found  in  the  statement  of  facts. 

"  10th.  That  other  than  said  schedule  and  classification  nothmg 
has  been  filed  with  the  Interstate  Commerce  Commission  by  or 
in  behalf  of  defendant  in  the  way  of  classifications,  schedules  or 
rates  on  cotton  seed  from  points  on  its  road  in  Louisiana  to  points 
on  its  road  in  Texas." 

From  the  facts  found  the  court  stated  the  following  as  its 
conclusions: 

"1st.  The  facts  so  found  show  that  this  was  an  interstate 
shipment. 

"2d.  The  facts  so  found  show  that  the  defendant  complied 
with  the  interstate  commerce  law,  and  said  rates  and  classifi- 
cations were  thereby  properly  established  and  in  force,  except 
that  the  rate  charged  on  cotton  seed  in  carload  lots  was  un- 
reasonable and  excessive. 
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''3d.  I  find  that  the  rate  charged  by  the  defendant  was  that 
established  under  the  interstate  commerce  law." 

As  nothing  in  these  conclusions  relates  to  the  averments  of 
discrimination,  imdue  preference,  or  a  greater  charge  for  a  shorter 
than  for  a  longer  haul,  those  subjects,  it  may  be  assumed,  were 
considered  to  have  been  eliminated  in  the  course  of  the  trial. 

There  was  judgment  for  the  railway  company.  When  the 
controversy  came  to  be  disposed  of  by  the  Court  of  Civil  Ap- 
peals, to  which  the  cause  was  taken,  that  court  deemed  there  was 
only  one  question  presented  for  decision;  that  is,  whether,  con- 
sistently with  the  act  to  regulate  commerce,  there  was  power  in 
the  court  to  grant  relief  upon  the  finding  that  the  rate  charged 
for  an  interstate  shipment  was  unreasonable,  although  such  rate 
was  the  one  fixed  by  the  duly  published  and  filed  rate  sheet,  and 
when  the  rate  had  not  been  found  to  be  unreasonable  by  the 
Interstate  Commerce  Commission.  In  opening  its  opinion  the 
court  said  (85  S.  W.  Rep.  1052): 

"Adopting  the  construction  of  the  pleadings  evidently  given 
them  in  the  briefs,  and  treating  it  as  presented,  the  case,  briefly 
stated,  is  an  action  by  appellant  for  damages  for  a  violation  of 
an  alleged  common  law  right,  in  that  appellee  demanded  and 
coercively  collected  from  appellant  freight  charges  in  excess  of  a 
reasonable  compensation,  for  the  transportation  of  a  number  of 
carloads  of  cotton  seed  from  the  town  of  Cotton  Port  and  other 
designated  towns  in  the  State  of  Louisiana  to  the  city  of  Abilene 
in  the  State  of  Texas." 

After  referring  to  the  findings  as  to  the  unreasonableness  of 
the  charge  exacted,  and  after  pointing  out  that  the  railway  com- 
pany had  not,  by  a  cross  assignment,  challenged  the  correctness 
of  the  findings  of  the  trial  court  as  to  the  unreasonableness  of  the 
rate,  it  was  said: 

"So  that  we  are  relieved  from  a  consideration  of  the  diffi- 
culties discussed  in  some  of  the  cases  in  ascertaining  the  fact, 
and  therefore  now  have  squarely  before  us  the  questions  whether 
in  a  state  court  a  shipper  in  cases  of  interstate  carriage  can,  by 
the  principles  of  the  common  law,  be  accorded  relief  from  imjust 
and  unreasonable  freight  rates  exacted  from  him,  or  shall  relief 
in  such  cases  be  denied  merely  because  such  unreasonable  rate 
has  been  filed  and  promulgated  by  the  carrier  under  the  Interstate 
Commerce  Act?" 

Proceeding  in  an  elaborate  opinion  to  dispose  of  the  ques- 
tion thus  stated  to  be  the  only  one  for  consideration,  the  con- 
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elusion  was  reached  that  jurisdiction  to  grant  relief  existed,  and 
that  to  do  so  was  not  repugnant  to  the  act  to  regulate  commerce. 
Applying  these  conclusions  to  the  findings  of  fact,  the  relief  prayed 
was  allowed.    The  court  said: 

''We  therefore  adopt  the  trial  court's  findings  of  fact,  and, 
applying  thereto  the  principles  of  law  we  have  deduced,  reverse 
the  judgment,  and  here  render  judgment  in  appellant's  favor 
for  the  said  sum  of  $1,051.83,  excessive  freights  charged,  with 
interest.  .  .  ." 

The  assigned  errors  are  addressed  exclusively  to  the  operation 
of  the  act  to  regulate  commerce  upon  the  jurisdiction  of  the  court 
below  to  entertain  the  controversy,  and  its  power  in  any  event  to 
afford  relief  to  the  oil  company,  based  upon  the  alleged  unreason- 
ableness of  the  rate  under  the  circumstances  disclosed.  Before 
we  take  up  the  consideration  of  that  subject,  however,  two  ques- 
tions must  be  disposed  of:  First,  it  is  insisted  that  this  court  is 
without  jurisdiction,  because  no  Federal  question  is  presented. 
We  think  it  suffices  to  say  that  it  obviously  results  from  the 
statements  previously  made  that  a  question  of  that  character  was 
presented  by  the  pleadings,  was  passed  upon  by  the  trial  court, 
was  expressly  and  necessarily  decided  by  the  court  below  and  is 
also  essentially  involved  in  the  cause  as  it  is  before  us.  Second, 
it  is  urged  that  the  effect  of  the  act  to  regulate  commerce  upon 
the  right  of  the  oil  company  to  recover  need  not  be  passed  upon, 
since,  even  if  error  on  that  subject  was  committed  below,  a  review 
of  the  decision  in  that  regard  is  unnecessary,  because  if  the  correct 
legal  inference  be  drawn  from  the  facts  found  by  the  trial  court, 
which  were  adopted  by  the  appellate  court,  it  will  result  that 
the  railway  company  had  not  established  a  legal  schedule  of  rates 
in  compliance  with  the  act  to  regulate  commerce,  and  therefore 
the  jurisdiction  of  the  court  and  its  right  to  afford  relief  was  not 
at  all  affected  by  the  provisions  of  the  act.  We  do  not  presently 
stop  to  consider  whether  the  consequences  as  to  jurisdiction  and 
right  to  recover  which  are  asserted  would  result  if  the  premise  was 
well  founded,  because  we  think  the  premise  is  either  shown  by  the 
findings  to  be  unfounded  or  it  is  not  open  for  contention  on  the 
record.  The  premise  rests  upon  two  propositions  of  fact:  a.  That 
the  findings  of  the  trial  court  show  that  the  rate  sheet  filed  was 
joint  and  therefore  did  not  necessarily  relate  to  a  shipment  entirely 
over  the  road  of  the  railway  company.  This  contention,  we  think, 
is  shown  by  the  findings  to  be  without  merit,  since  those  findings 
clearly  point  out  that  the  rate  sheet  was  filed  by  an  agent  of  the 
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if  jurisdiction  existed.  We  say  that  these  questions  are  only  seem- 
ingly different,  because  they  present  but  different  phases  of  the 
fundamental  question,  which  is  the  scope  and  effect  of  the  act  to 
regulate  commerce  upon  the  right  of  a  shipper  to  maintain  an  ac- 
tion at  law  against  a  common  carrier  to  recover  damages  because 
of  the  exaction  of  an  alleged  imreasonable  rate,  although  the  rate 
collected  and  complained  of  was  the  rate  stated  in  the  schedule 
filed  with  the  Interstate  Commerce  Commission  and  published 
according  to  the  requirements  of  the  act  to  regulate  commerce, 
and  which  it  was  the  duty  of  the  carrier  under  the  law  to  enforce 
as  against  shippers.  We  come,  therefore,  first,  to  the  consideration 
of  that  subject. 

Without  going  into  detail,  it  may  not  be  doubted  that  at  com- 
mon law,  where  a  carrier  refused  to  receive  goods  offered  for 
carriage  except  upon  the  payment  of  an  unreasonable  sum,  the 
shipper  had  a  right  of  action  in  damages.  It  is  also  beyond  con- 
troversy that  when  a  carrier  accepted  goods  without  pa3mient  of 
the  cost  of  carriage  or  an  agreement  as  to  the  price  to  be  paid, 
and  made  an  imreasonable  exaction  as  a  condition  of  the  delivery 
of  the  goods,  an  action  could  be  maintained  to  recover  the  excess 
over  a  reasonable  charge.  And  it  may  further  be  conceded  that  it 
is  now  settled  that  even  where,  on  the  receipt  of  goods  by  a  carrier, 
an  exorbitant  charge  is  stated,  and  the  same  is  coercively  exacted 
either  in  advance  or  at  the  completion  of  the  service,  an  action 
may  be  maintained  to  recover  the  overchai^e.  2  Kent,  Comm., 
599,  and  note  a;  2  Smith  Lead.  Cas.,  pt.  1, 8th  ed..  Hare  &  Wallace 
notes,  p.  457. 

As  the  right  to  recover,  which  the  court  below  sustained,  was 
clearly  within  the  principles  just  stated,  and  as  it  is  conceded  that 
the  act  to  regulate  commerce  did  not  in  so  many  words  abrogate 
such  right,  it  follows  that  the  contention  that  the  right  was  taken 
away  by  the  act  to  regulate  commerce  rests  upon  the  proposition 
that  such  result  was  accomplished  by  implication.  In  testing  the 
correctness  of  this  proposition  we  concede  that  we  must  be  guided 
by  the  principle  that  repeals  by  implication  are  not  favored,  and 
indeed  that  a  statute  will  not  be  construed  as  taking  away  a  com- 
mon law  right  existing  at  the  date  of  its  enactment,  unless  that 
result  is  imperatively  required;  that  is  to  say,  unless  it  be  found 
that  the  preexisting  right  is  so  repugnant  to  the  statute  that  the 
survival  of  such  right  would  in  effect  deprive  the  subsequent 
statute  of  its  efficacy;  in  other  words,  render  its  provisions 
nugatory. 
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Both  parties  concede  that  the  question  for  decision  has  not 
been  directly  passed  upon  by  this  court,  and  that  its  determina- 
tion is  only  persuasively  influenced  by  adjudications  of  other 
courts.  They  both  hence  mainly  rely  upon  the  text  of  the  act 
to  regulate  commerce  as  it  existed  at  the  time  the  shipments  in 
question  were  made.  The  case,  therefore,  must  rest  upon  an 
interpretation  of  the  text  of  the  act  and  is  measurably  one  of  first 
impression. 

Let  us,  without  going  into  detail,  give  an  outline  of  the  general 
scope  of  that  act  with  the  object  of  fixing  the  rights  which  it  was 
intended  to  conserve  or  create,  the  wrongs  which  it  proposed  to 
redress  and  the  remedies  which  the  act  established  to  accomplish 
the  purposes  which  the  lawmakers  had  in  view. 

The  act  made  it  the  duty*  of  carriers  subject  to  its  provisions 
to  charge  only  just  and  reasonable  rates.  To  that  end  the  duty 
was  imposed  of  establishing  and  publishing  schedules  of  such 
rates.  It  fqrbade  all  unjust  preferences  and  discriminations,  made 
it  imlawful  to  depart  from  the  rates  in  the  established  schedules 
until  the  same  were  changed  as  authorized  by  the  act,  and  such 
departure  was  made  an  offense  punishable  by  fine  or  imprisonment, 
or  both,  and  the  prohibitions  of  the  act  and  the  punishments  which 
it  imposed  were  directed  not  only  against  carriers  but  against 
shippers,  or  any  person  who,  directly  or  indirectly,  by  any  machina- 
tion or  device  in  any  manner  whatsoever,  accomplished  the  result 
of  producing  the  wrongful  discriminations  or  preferences  which 
the  act  forbade.  It  was  made  the  duty  of  carriers  subject  to  the 
act  to  file  with  the  Interstate  Commerce  Commission  created  by 
that  act  copies  of  established  schedules,  and  power  was  conferred 
upon  that  body  to  provide  as  to  the  form  of  the  schedules,  and 
penalties  were  imposed  for  not  establishing  and  filing  the  required 
schedules.  The  Commission  was  endowed  with  plenary  adminis- 
trative power  to  supervise  the  conduct  of  carriers,  to  investigate 
their  affairs,  their  accounts  and  their  methods  of  dealing,  and 
generally  to  enforce  the  provisions  of  the  act.  To  that  end  it  was 
made  the  duty  of  the  District  Attorneys  of  the  United  States, 
under  the  direction  of  the  Attorney  General,  to  prosecute  pro- 
ceedings commenced  by  the  Commission  to  enforce  compliance 
with  the  act.  The  act  specially  provided  that  whenever  any  com- 
mon carrier  subject  to  its  provisions  ''shall  do,  cause  to  be  done, 
or  permit  to  be  done  any  act,  matter  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or 
thing  in  this  act  required  to  be  done,  such  common  carrier  shall  be 
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liable  to  the  person  or  persons  injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any  such  violation  of  the 
provisions  of  this  act.  ..."  Power  was  conferred  upon  the  Com- 
mission to  hear  complaints  concerning  violations  of  the  act,  to 
investigate  the  same,  and,  if  the  complaints  were  well  founded, 
to  direct  not  only  the  making  of  reparation  to  the  injured  persons, 
but  to  order  the  carrier  to  desist  from  such  violation  in  the  future. 
In  the  event  of  the  failure  of  a  carrier  to  obey  the  order  of  the 
Commission  that  body,  or  the  party  in  whose  favor  an  award  of 
reparation  was  made,  was  empowered  to  compel  compliance  by 
hivoking  the  authority  of  the  courts  of  the  United  States  in  the 
manner  pointed  out  in  the  statute,  prima  fade  effect  in  such  courts 
being  given  to  the  findings  of  fact  made  by  the  Commission.  By 
the  ninth  section  of  the  act  it  was  provided  as  follows: 

''That  any  person  or  persons  claiming  to  be  damaged  by  any 
common  carrier  subject  to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Commission,  as  hereinafter  provided  for, 
or  may  bring  suit  in  his  or  their  own  behalf  for  the  recovery  of 
the  damages  for  which  such  common  carrier  may  be  liable  imder 
the  provisions  of  this  act,  in  any  District  or  Circuit  Court  of  the 
United  States  of  competent  jurisdiction;  but  such  person  or 
persons  shall  not  have  the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  case  elect  which  one  of  the  two  methods  of  pro- 
cedure herein  provided  for  he  or  they  will  adopt.  .  .  ." 

And  by  section  22,  which  we  shall  hereafter  fully  consider, 
existing  appropriate  common  law  and  statutory  remedies  were 
saved. 

When  the  act  to  regulate  commerce  was  enacted  there  was  con- 
trariety of  opinion  whether,  when  a  rate  charged  by  a  carrier  was 
in  and  of  itself  reasonable,  the  person  from  whom  such  a  charge 
was  exacted  had  at  common  law  an  action  against  the  carrier 
because  of  damage  asserted  to  have  been  suffered  by  a  discrimina- 
tion against  such  a  person  or  preference  given  by  the  carrier  to 
another.  Parsons  v.  Chicago  &  Northwestern  Ry.,  167  U.  S.  447, 
455;  Interstate  Commerce  Commission  v.  Baltimore  &  Ohio  R,  R., 
145  U.  S.  263,  275.  That  the  act  to  regulate  commerce  was  in- 
tended to  afford  an  effective  means  for  redressing  the  wrongs 
resulting  from  unjust  discrimination  and  undue  preference  is  un- 
doubted. Indeed,  it  is  not  open  to  controversy  that  to  provide 
for  these  subjects  was  among  the  principal  purposes  of  the  act. 
Interstate  Commerce  Commission  v.  Cincinnati,  New  Orleans  A 
Texas  Pacific  Ry,  Co.,  167  U.  S.  479,  494.    And  it  is  apparent  that 
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the  means  by  which  these  great  purposes  were  to  be  accomplished 
was  the  placing  upon  all  carriers  the  positive  duty  to  establish 
schedules  of  reasonable  rates  which  should  have  a  uniform  appli- 
cation to  all  and  which  should  not  be  departed  from  so  long  as  the 
established  schedule  remained  unaltered  in  the  maimer  provided 
by  law.  CincirmaJti,  New  Orleans  A  Texas  Pacific  Ry.  Co.  v. 
Interstale  Commerce  Commission^  162  U.  S.  184;  Interstate  Comr 
merce  Commission  v.  CirudnnaU,  New  OreUms  A  Texas  Pacific  Ry. 
Co.,  167  U.  S.  479. 

When  the  general  scope  of  the  act  is  enlightened  by  the  con- 
siderations just  stated  it  becomes  manifest  that  there  is  not  only 
a  relation,  but  an  indissoluble  unity  between  the  provision  for  the 
establishment  and  maintenance  of  rates  until  corrected  in  accord- 
ance with  the  statute  and  the  prohibitions  against  preferences  and 
discrimination.  This  follows,  because  unless  the  requirement  of  a 
uniform  standard  of  rates  be  complied  with  it  would  result  that 
violations  of  the  statute  as  to  preferences  and  discrimination  would 
inevitably  follow.  This  is  clearly  so,  for  if  it  be  that  the  standard 
of  rates  fixed  in  the  mode  provided  by  the  statute  could  be  treated 
on  the  complaint  of  a  shipper  by  a  court  and  jury  as  unreasonable, 
without  reference  to  prior  action  by  the  Commission,  finding  the 
established  rate  to  be  unreasonable  and  ordering  the  carrier  to 
desist  in  the  future  from  violating  the  act,  it  would  come  to  pass 
that  a  shipper  might  obtain  relief  upon  the  basis  that  the  estab- 
lished rate  was  unreasonable,  in  the  opinion  of  a  court  and  jury, 
and  thus  such  shipper  would  receive  a  preference  or  discrimina- 
tion not  enjoyed  by  those  against  whom  the  schedule  of  rates 
was  continued  to  be  enforced.  This  can  only  be  met  by  the  sug- 
gestion that  the  judgment  of  a  court,  when  based  upon  a  complaint 
made  by  a  shipper  without  previous  action  by  the  Commission, 
would  give  rise  to  a  change  of  the  schedule  rate  and  thus  cause 
the  new  rate  resulting  from  the  action  of  the  court  to  be  applicable 
in  future  as  to  all.  This  suggestion,  however,  is  manifestly  without 
merit,  and  only  serves  to  illustrate  the  absolute  destruction  of  the 
act  and  the  remedial  provisions  which  it  created  which  would  arise 
from  a  recognition  of  the  right  asserted.  For  if,  without  previous 
action  by  the  Commission,  power  might  be  exerted  by  courts  and 
juries  generally  to  determine  the  reasonableness  of  an  established 
rate,  it  would  follow  that  unless  all  courts  reached  an  identical 
conclusion  a  uniform  standard  of  rates  in  the  future  would  be  im- 
possible, as  the  standard  would  fluctuate  and  vary,  dependent 
upon  the  divergent  conclusions  reached  as  to  reasonableness   by 


TEXAS   A   PACIFIC  BT.   CO.   V.   ABILENE   COTTON  OIL  CO.      523 

the  various  courts  called  upon  to  consider  the  subject  as  an  origmal 
question.  Indeed  the  recognition  of  such  a  right  is  wholly  incon- 
sistent with  the  administrative  power  conferred  upon  the  Com- 
mission and  with  the  duty,  which  the  statute  casts  upon  that  body, 
of  seeing  to  it  that  the  statutory  requirement  as  to  uniformity 
and  equality  of  rates  is  observed.  Equally  obvious  is  it  that  the 
existence  of  such  a  power  in  the  courts,  independent  of  prior  action 
by  the  Commission,  would  lead  to  favoritism,  to  the  enforcement 
of  one  rate  in  one  jurisdiction  and  a  different  one  in  another, 
would  destroy  the  prohibitions  against  preferences  and  discrimina- 
tion, and  afford,  moreover,  a  ready  means  by  which,  through  col- 
lusive proceedings,  the  wrongs  which  the  statute  was  intended  to 
remedy  could  be  successfully  inflicted.  Indeed  no  reason  can  be 
perceived  for  the  enactment  of  the  provision  endowing  the  admin- 
istrative tribunal,  which  the  act  created,  with  power,  on  due 
proof,  not  only  to  award  reparation  to  a  particular  shipper,  but 
to  command  the  carrier  to  desist  from  violation  of  the  act  in  the 
future,  thus  compelling  the  alteration  of  the  old  or  the  filing  of  a 
new  schedule,  conformably  to  the  action  of  the  Commission,  if 
the  power  was  left  in  courts  to  grant  relief  on  complaint  of  any 
shipper,  upon  the  theory  that  the  established  rate  could  be  disre- 
garded and  be  treated  as  unreasonable,  without  reference  to  previ- 
ous action  by  the  Commission  in  the  premises.  This  must  be, 
because,  if  the  power  existed  in  both  courts  and  the  Commission 
to  originally  hear  complaints  on  this  subject,  there  might  be  a 
divergence  between  the  action  of  the  Commission  and  the  decision 
of  a  court.  In  other  words,  the  established  schedule  might  be  f oimd 
reasonable  by  the  Commission  in  the  first  instance  and  unreason- 
able by  a  court  acting  originally,  and  thus  a  conflict  would  arise 
which  would  render  the  enforcement  of  the  act  impossible. 

Nor  is  there  merit  in  the  contention  that  section  0  of  the  act 
compels  to  the  conclusion  that  it  was  the  purpose  of  Congress 
to  confer  power  upon  courts  primarily  to  relieve  from  the  duty  of 
enforcmg  the  established  rate  by  finding  that  the  same  as  to  a 
particular  person  or  corporation  was  so  imreasonable  as  to  justify 
an  award  of  damages. .  True  it  is  that  the  general  terms  of  the 
section  when  taken  alone  might  sanction  such  a  conclusion,  but 
when  the  provision  of  that  section  is  read  in  connection  with  the 
context  of  the  act  and  in  the  light  of  the  considerations  which  we 
have  enumerated  we  think  the  broad  construction  contended  for 
is  not  admissible.  And  this  becomes  particularly  cogent  when  it 
is  observed  that  the  power  of  the  courts  to  award  damages  to 
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those  cliuming  to  have  been  injured,  as  provided  in  the  section, 
contemplates  only  a  decree  in  favor  of  the  individual  complainant, 
redressing  the  particular  wrong  asserted  to  have  been  done,  and 
does  not  embrace  the  power  to  direct  the  carrier  to  abstain  in  the 
future  from  similar  violations  of  the  act;  in  other  words,  to  com- 
mand a  correction  of  the  established  schedules,  which  power,  as 
we  have  shown,  is  conferred  by  the  act  upon  the  Commission  in 
express  terms.  In  other  words,  we  think  that  it  inevitably  follows 
from  the  context  of  the  act  that  the  independent  right  of  an  indi- 
vidual originally  to  maintain  actions  in  courts  to  obtain  pecuniary 
redress  for  violations  of  the  act  conferred  by  the  ninth  section 
must  be  confined  to  redress  of  such  wrongs  as  can,  consistently 
with  the  context  of  the  act,  be  redressed  by  courts  without  previous 
action  by  the  Commission,  and,  therefore,  does  not  imply  the  power 
in  a  court  to  primarily  hear  complaints  concerning  wrongs  of  the 
character  of  the  one  here  complained  of.  Although  an  established 
schedule  of  rates  may  have  been  altered  by  a  carrier  volimtarily 
or  as  the  result  of  the  enforcement  of  an  order  of  the  Commission 
to  desist  from  violating  the  law,  rendered  in  accordance  with  the 
provisions  of  the  statute,  it  may  not  be  doubted  that  the  power 
of  the  Commission  would  nevertheless  extend  to  hearing  legal 
complaints  of  and  awarding  reparation  to  individuals  for  wrongs 
unlawfully  suffered  from  the  application  of  the  unreasonable 
schedule  during  the  period  when  such  schedule  was  in  force. 

And  the  conclusion  to  which  we  are  thus  constrained  by  an 
original  consideration  of  the  text  of  the  statute  finds  direct  sup- 
port, first,  in  adjudged  cases  in  lower  Federal  courts  and  in  the 
construction  which  the  act  has  apparently  received  from  the  begin- 
ning in  practical  execution;  and,  second,  is  persuasively  supported 
by  decisions  of  this  court,  which,  whilst  not  dealing  directly  with 
the  question  here  presented,  yet  necessarily  concern  the  same. 

1.  In  Swift  V.  Philadelphia  <S:c,  Ry.  Co.,  64  Fed.  Rep.  59,  it  was 
held  that  in  an  action  at  law  to  recover  damages  for  the  exaction 
of  an  alleged  unreasonable  freight  charge,  the  rate  established  in 
conformity  with  the  act  to  regulate  commerce  must  be  treated 
by  the  courts  as  binding  upon  the  shipper,  until  regularly  corrected 
in  the  mode  provided  by  the  statute.  And  in  Kinnavey  v.  Ter- 
minal R.  R.  Association,  81  Fed.  Rep.  802,  in  an  able  opinion,  the 
question  was  carefully  considered  and  the  same  doctrine  was 
announced  and  applied.  When  it  is  considered  that  the  act  to 
regulate  commerce  was  enacted  in  1887,  and  that  neither  the  dili- 
gence of  counsel  nor  our  own  researches  have  brought  Into  view 
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any  case  except  the  one  now  under  consideration,  holding  that  a 
court  could,  compatibly  with  the  terms  of  that  act,  grant  relief 
upon  the  basis  that  the  established  rate  could  be  disregarded  as 
unreasonable,  it  would  seem  to  follow  that  the  terms  of  the  act  had 
generally  been  treated  in  practical  execution  ss  incompatible  with 
the  existence  of  such  power  or  right. 

And  this  is  greatly  fortified  when  it  is  borne  in  mind  that  the 
reports  of  the  decisions  of  the  Interstate  Commerce  Commission 
show  that  many  cases  have  been  passed  upon  by  that  body  con- 
cerning the  unreasonableness  of  a  rate  fixed  in  an  established 
schedule,  which  have  resulted  in  awarding  reparation  to  shippers 
and  to  the  making  of  orders  directing  carriers  to  desist  from  fu- 
ture violation  of  the  act;  that  is  to  say,  in  necessary  legal  effect 
correcting  established  schedules. 

2.  The  cases  of  Cincinnati,  New  Orleans  &  Texas  Pacific  Ry.  Co, 
V.  Interstate  Commerce  Commission,  162  U.  S.  184;  Louisville  & 
NashmUe  R.  R.  Co,  v.  Behlmer,  175  U.  S.  648,  and  Interstate  Comn 
merce  Commission  v.  Louisville  &  NashviXle  R.  R,  Co.,  190  U.  S. 
273,  involved  the  enforcement  against  carriers  of  orders  of  the 
Commission.  After  deciding  that  the  orders  of  the  Commission 
were  not  entitled  to  be  enforced,  because  of  errors  of  law  com- 
mitted by  that  body,  this  court  declined  to  consider  the  question 
of  the  reasonableness  per  se  of  the  rates  as  an  original  question; 
in  other  words,  the  correction  of  the  established  schedule  without 
previous  consideration  of  the  subject, by  the  Commission.  It  was 
pointed  out  that  by  the  effect  of  the  act  to  regulate  commerce  it 
was  peculiarly  within  the  province  of  the  Commission  to  primarily 
consider  and  pass  upon  a  controversy  concerning  the  unreasonable- 
ness per  se  of  the  rates  fixed  in  an  established  schedule.  It  was, 
therefore,  declared  to  be  the  duty  of  the  courts,  where  the  Com- 
mission had  not  considered  such  a  disputed  question,  to  remand 
the  case  to  the  Commission  to  enable  it  to  perform  that  duty,  a 
conclusion  wholly  incompatible  with  the  conception  that  courts, 
in  independent  proceedings,  were  empowered  by  the  act  to  regu- 
late  commerce,  equally  with  the  Commission,  primarily  to  deter- 
mine the  reasonableness  of  rates  in  force  through  an  established 
schedule. 

In"  Gulff  Colorado  &c.  Ry,  v.  Hefley,  158  U.  S.  Q8,  the  facts  were 
these:  A  rate  had  been  fixed  by  a  carrier  in  a  bill  of  lading  for 
an  interstate  shipment,  which  rate  was  less  than  that  established 
under  the  provisions  of  the  act  to  regulate  commerce.  On  arrival 
of  the  goods  at  destination  the  carrier  refused  to  deliver  on  tender 
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of  pa3rment  of  the  bill  of  lading  rate,  and  demanded  payment  of 
and  collected  the  higher  established  schedule  rate.  For  so  doing 
the  carrier  was  proceeded  against  under  a  statute  of  the  State  of 
Texas,  imposing  a  penalty  upon  a  carrier  for  charging  more  than 
the  rate  fixed  in  a  bill  of  lading.  A  judgment  of  the  state  court, 
enforcing  the  penalty,  was  reversed,  upon*  the  groimd  that  the 
state  statute,  as  applied,  was  repugnant  to  the  act  to  regulate 
commerce,  the  court  saying  (p.  102) : 

"The  carrier  cannot  obey  one  statute  without  sometimes  ex- 
posing itself  to  the  penalties  prescribed  by  the  other.  Take  the 
case  before  us.  If,  in  disregard  of  the  joint  tariff  established  by 
the  defendant  and  the  St.  Louis  and  San  Francisco  Rsiilway  Com- 
pany and  filed  with  the  Interstate  Commerce  Commission,  the 
latter  company,  as  a  matter  of  favoritism,  had  issued  this  bill  of 
lading  at  a  rate  less  than  the  tariff  rate,  both  the  defendant  com- 
pany and  its  agent  would,  by  delivering  the  goods  upon  the  receipt 
of  only  such  reduced  rate,  subject  themselves  to  the  penalties  of 
the  national  law,  while,  on  the  other  hand,  if  the  tariff  rate  was 
insisted  upon,  then  the  corporation  would  become  Uable  for  the 
damages  named  in  the  state  act.  In  case  of  such  a  conflict  the 
state  law  must  yield." 

In  Texas  &  Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242,  the  facts 
were  as  follows:  On  an  interstate  shipment  a  given  rate,  less  than 
the  lawful  schedule  rate,  was  quoted  to  the  shipper  by  the  agent 
of  the  railroad  at  the  point  of  shipment.  On  the  arrival  of  the  goods 
iett  their  destination  the  road  exacted  the  schedule  rate,  whilst  the 
shipper  insisted  he  was  entitled  to  the  lower  and  quoteil  rates. 
And  a  recovery  of  the  excess  collected  over  the  quoted  rate  was 
allowed  by  a  court  of  the  State  of  Texas.  Reversing  the  judgment, 
it  was  here  held  that  the  rate  fixed  in  the  schedule  filed  pursuant 
to  the  act  to  regulate  commerce  was  controlling,  that  it  was  beyond 
the  power  of  the  carrier  to  depart  from  such  rates  in  favor  of  any 
shipper,  and  that  the  erroneous  quotation  of  rates  made  by  the 
agent  of  the  railroad  did  not  justify  recovery,  since  to  do  so  would 
be  in  effect  enabling  the  shipper,  whose  duty  it  was  to  ascertam 
the  published  rate,  to  secure  a  preference  over  other  shippers, 
contrary  to  the  act  to  regulate  commerce. 

In  view  of  the  binding  effect  of  the  established  rates  upon  both 
the  carrier  and  the  shipper,  as  expounded  in  the  two  decisions  of 
this  court  just  referred  to,  the  contention  now  made  if  adopted 
would  necessitate  the  holding  that  a  cause  of  action  in  favor  of  a 
shipper  arose  from  the  failure  of  the  carrier  to  make  an  agreement, 
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when,  if  the  agreement  had  been  made,  both  the  carrier  and  the 
shipper  would  have  been  guilty  of  a  criminal  offense  and  the  agree- 
ment would  have  been  so  absolutely  void  as  to  be  impossible  of 
enforcement.  Nor  is  there  force  in  the  suggestion  that  a  like 
dilemma  arises  from  the  recognition  of  power  in  the  Commission 
to  award  reparation  in  favor  of  an  individual  because  of  a  finding 
by  that  body  that  a  rate  in  an  established  schedule  was  unreason- 
able. As  we  have  shown,  there  is  a  wide  distinction  between 
the  two  cases.  When  the  Commission  is  called  upon  on  the  com- 
plaint of  an  individual  to  consider  the  reasonableness  of  an 
established  rute,  its  power  is  invoked  not  merely  to  authorize  a 
departure  from  such  rate  in  favor  of  the  complaint  alone,  but  to 
exert  the  authority  conferred  upon  it  by  the  act,  if  the  complaint 
is  found  to  be  just,  to  compel  the  establishment  of  a  new  schedule 
of  rates  applicable  to  all.  And  like  reasoning  would  be  applicable 
to  the  granting  of  reparation  to  an  individual  after  the  establish- 
ment of  a  new  schedule  because  of  a  wrong  endured  during  the 
period  when  the  unreasonable  schedule  was  enforced  by  the  car- 
rier and  before  its  change  and  the  establishment  of  a  new  one.  In 
other  words,  the  difference  between  the  two  is  that  which  on  the 
one  hand  would  arise  from  destroying  the  uniformity  of  rates  which 
it  was  the  object  of  the  statute  to  secure  and  on  the  other  from 
enforcing  that  equality  which  the  statute  commands. 

But  it  is  insisted  that,  however  cogent  may  be  the  views  previ- 
ously stated,  they  should  not  control,  because  of  the  following 
provisions  contained  in  section  22  of  the  act  to  regulate  com- 
merce, viz.:  '^  .  .  Nothing  in  this  act  contained  shall  in  any 
way  abridge  or  alter  the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  act  are  in  addition  to  such 
remedies."  This  clause,  however,  cannot  in  reason  be  construed 
as  continuing  in  shippers  a  common  law  right,  the  continued  exist- 
ence of  which  would  be  absolutely  inconsistent  with  the  provisions 
of  the  act.  In  other  words,  the  act  cannot  be  held  to  destroy  itself. 
The  clause  is  concerned  alone  with  rights  recognized  in  or  duties 
imposed  by  the  act,  and  the  manifest  purpose  of  the  provision  in 
question  was  to  make  plain  the  intention  that  any  specific  remedy 
given  by  the  act  should  be  regarded  as  cumulative,  when  other 
appropriate  common  law  or  statutory  remedies  existed  for  the 
redress  of  the  particular  grievance  or  wrong  dealt  with  in 
the  act. 

The  proposition  that  if  the  statute  be  construed  as  depriving 
courts  generally,  at  the  instance  of  shippers,  of  the  power  to  grant 
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redress  upon  the  basis  that  an  established  rate  was  unreasonable 
without  previous  action  by  the  Commission  great  harm  will  result, 
is  only  an  argiunent  of  inconvenience  which  assails  the  wisdom  of 
the  legislation  or  its  efficiency  and  affords  no  justification  for  so 
interpreting  the  statute  as  to  destroy  it.  Even,  however,  if  in 
any  case  we  were  at  liberty  to  depart  f  rotn  the  obvious  and  neces- 
sary intent  of  a  statute  upon  considerations  of  expediency,  we  are 
admonished  that  the  suggestions  of  expediency  here  advanced 
are  not  shown  on  this  record  to  be  justified.  As  we  have  seen, 
although  the  act  to  r^ulate  commerce  has  been  in  force  for  many 
years,  it  appears  that  by  judicial  exposition  and  in  practical  exe- 
cution it  has  been  interpreted  and  applied  in  accordance  with 
the  construction  which  we  give  it.  That  the  result  of  such 
long-continued,  uniform  construction  has  not  been  considered  as 
harmful  to  the  public  interests  is  persuasively  demonstrated  by 
the  fact  that  the  amendments  which  have  been  made  to  the  act 
have  not  only  not  tended  to  repudiate  such  construction,  but,  on 
the  contrary,  have  had  the  direct  effect  of  strengthening  and 
making,  if  possible,  more  imperative,  the  provisions  of  the  act 
requiring  the  establishment  of  rates  and  the  adhesion  by  both 
carriers  and  shippers  to  the  rates  as  established  imtil  set  aside  in 
pursuance  to  the  provisions  of  the  act.  Thus,  by  section  1  of  the 
act  approved  February  19,  1903,  commonly  known  as  the  Elkins 
act,  which,  although  enacted  since  the  shipments  in  question,  is 
yet  illustrative,  the  willful  failure  upon  the  part  of  any  carrier  to 
file  and  publish  ''the  tariffs  or  rates  and  charges,"  as  required  by 
the  act  to  regulate  commerce  and  the  acts  amendatory  thereof, 
"or  strictly  to  observe  such  tariffs  until  changed  according  to  law," 
was  made  a  misdemeanor,  and  it  was  also  made  a  misdemeanor 
to  offer,  grant,  give,  solicit,  accept  or  receive  any  rebate  from 
published  rates  or  other  concession  or  discrimination.  And  in  the 
closing  sentence  of  section  1  it  was  provided  as  follows: 

"Whenever  any  carrier  files  with  the  Interstate  Commerce 
Commission  or  publishes  a  particular  rate  under  the  provisions 
of  the  act  to  regulate  commerce  or  acts  amendatory  thereof,  or 
participates  in  any  rates  so  filed  or  published,  that  rate  as  against 
such  carrier,  its  officers,  or  agents  in  any  prosecution  begun  under 
this  act,  shall  be  conclusively  deemed  to  be  the  legal  rate,  and  any 
departure  from  such  rate  or  any  offer  to  depart  therefrom  shall  be 
deemed  to  be  an  offense  imder  this  section  of  this  act." 

And,  by  section  3,  power  was  conferred  upon  the  Interstate 
Commerce  Commission  to  invoke  the  equitable  powers  of  a  Cir- 
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cuit  Court  of  the  United  States  to  enforce  an  obsenrance  of  the 
published  tariffs. 

Concluding,  as  we  do,  that  a  shipper  seeking  reparation  predi- 
cated upon  the  unreasonableness  of  the  established  rate  must, 
under  the  act  to  regulate  commerce,  primarily  invoke  redress 
through  the  Interstate  Commerce  Commission,  which  body  alone 
is  vested  with  power  originally  to  entertain  proceedings  for  the 
alteration  of  an  established  schedule,  because  the  rates  fixed  therein 
are  unreasonable,  it  is  unnecessary  for  us  to  consider  whether  the 
court  below  would  have  had  jurisdiction  to  afford  relief  if  the  right 
asserted  had  not  been  repugnant  to  the  provisions  of  the  act  to 
regulate  commerce.  It  follows,  from  what  we  have  said,  that  the 
court  below  erred  in  the  construction  which  it  gave  to  the  act  to 
regulate  commerce. 

The  judgment  below  is,  therefore,  reversed,  and  the  case  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


BALTIMORE  &  OHIO  RAILROAD  COMPANY  v.  UNITED 
STATES   EX   REL.    PITCAIRN   COAL   COMPANY. 

215  U.  S.  481  (1910) 

The  facts  are  stated  in  the  opinion. 

Mr.  Hugh  L.  Bond,  with  whom  Mr.  W.  Ainsworth  Parker  was 
on  the  brief,  for  Baltimore  and  Ohio  Railroad  Company,  plain- 
tiff in  error. 

Mr.  Edgar  H.  Gans,  with  whom  Mr.  Charles  H.  Markell  was 
on  the  brief  for  Fairmont  Coal  Company  et  al.,  plaintiffs  in 
error. 

Mr.  William  A.  Glasgow,  Jr.,  with  whom  Mr.  Frederick  Dallam 
was  on  the  brief,  for  defendants  in  error. 

Mr.  Justice  White  delivered  the  opinion  of  the  court. 

To  decide  the  merits  of  this  cause  will  require  us  to  determine 
the  legality  of  the  regulations  of  the  Baltimore  and  Ohio  Rail- 
road Company,  by  which  that  company  distributed  cars  to  coal 
mines  along  the  line  of  its  road  in  case  of  car  shortage.  As  an 
incident  to  this  general  question  we  would  further  be  required  to 
consider  the  relations,  irrespective  of  its  mere  attributes  and  duties 
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as  a  common  carrier,  of  the  Baltimore  and  Ohio  Railroad  with 
various  coal  mines  along  the  line  of  its  road  and  the  relation  with 
or  control  over  some,  if  not  all,  of  these  coal  mines  by  other  mines 
or  mine  operators,  and  in  addition  to  consider  the  relation  of  the 
Baltimore  and  Ohio  Railroad  with  the  Cumberland  and  Pennsyl- 
vania Railroad.  This  road  taps  the  main  track  of  the  Baltimore 
and  Ohio  railroad  at  Cumberland,  Maryland,  proceeds  thence  to 
the  state  line  between  Maryland  and  Pennsylvania,  where  it 
strikes  the  Pennsylvania  Railroad,  and  passing  thence  through  a 
coimtry  rich  in  bituminous  coal  deposits,  and  containing  coal 
mines,  it  reaches  Piedmont,  West  Virginia,  where  its  tracks  again 
connect  with  those  of  the  Baltimore  and  Ohio  Railroad.  As  an 
additional  incident  we  might  also  be  required  to  consider  the 
relation  or  control,  direct  or  indirect,  if  any,  which  the  Baltimore 
and  Ohio  Railroad  exerted  over  some,  if  not  all,  of  the  coal  mines 
along  the  line  of  the  Cumberland  and  Pennsylvania  road.  Some, 
therefore,  of  the  underlying  questions  involved  in  the  cause,  if 
we  may  consider  them,  are  similar  to  the  issues  which  were  passed 
upon  by  us  in  the  case  of  the  Interstate  Commerce  Commission  v. 
Illinois  Central  Railroad,  which  we  have  just  decided,  ante,  p.  452. 
While  referring  to  the  general  situation  as  depicted  in  that  case, 
we  think,  in  addition,  a  mere  outline  sketch  of  the  conditions  ex- 
isting prior  to  the  commencement  of  this  suit,  as  regards  the 
matters  with  which  it  is  concerned,  will  serve  to  render  clear  the 
reasons  which  control  us  in  deciding  it. 

The  Baltimore  and  Ohio  Railroad  Company,  a  corporation 
existing  imder  the  laws  of  Maryland,  owned  and  operated  a  rail- 
road or  railroads  in  the  States  of  Maryland,  West  Virginia,  Vir- 
ginia, Pennsylvania,  Ohio  and  other  States,  and,  as  a  common 
carrier,  was  engaged  in  interstate  commerce  between  such  States. 
The  main  line  of  said  road  west  of  Cumberland,  Maryland,  passes 
through  a  bituminous  coal  field,  which  is  worked  by  many  coal 
operators,  the  product  of  whose  mines  depend  for  their  movement 
to  market  in  interstate  commerce  on  the  facilities  for  such  move- 
ment which  the  Baltimore  and  Ohio  afifords.  For  the  purpose  of 
this  case,  the  coal  mines  referred  to  may  be  treated  as  situated  in 
what  is  described  as  the  Monongah  District  of  the  Baltimore  and 
Ohio  Railroad.  Regulations  of  the  Baltimore  and  Ohio  Railroad, 
by  which  mines  were  rated  in  order  to  fix  the  basis  for  a  pro  rata 
distribution  of  coal  cars  in  case  of  car  shortage,  had  their  peculiari- 
ties differing  from  other  roads.  They  were  based,  first,  upon  the 
capacity  of  the  mines;   second,  upon  the  previous  shipments  by 
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the  mines  for  a  period  of  two  years,  the  capacity  counting  as  one 
and  the  previous  shipments  as  two.  The  capacity  was  ascer- 
tained by  considering  the  number  of  working  places,  etc.,  modified 
by  taking  into  account  the  facilities  for  moving  the  coal  out  of  the 
mine,  such  as  tracks,  tipple,  etc.  The  previous  shipments  were 
taken  from  the  records  of  the  company  during  periods  when  there 
was  no  car  shortage.  Upon  the  basis  of  the  capacity  thus  ascer- 
tained the  regulations  of  the  company  for  giving  each  mine  owner 
in  the  case  of  shortage  its  percentage  of  cars,  stated  in  the  most 
summary  way,  were  briefly  these:  In  the  first  place,  there  was 
assigned,  out  of  the  general  mass  of  cars  before  the  distribution 
was  made,  such  cars  as  it  was  deemed  the  Cumberland  and  Penn- 
sylvania Railroad  was  entitled  to.  This  was  done  by  no  fixed 
rule,  but,  in  the  discretion  of  the  traffic  manager,  generally  upon 
the  basis  of  the  percentage  of  shipments  of  coal  hauled  in  the 
two  previous  years  by  that  road.  The  estimated  mass  remaining 
after  the  deliveries  to  the  Cumberland  and  Pennsylvania  Railroad, 
were  subjected  to  certain  arbitrary  assignments,  and  the  remain- 
der, after  such  assignments  had  been  taken  out,  were  equally  dis- 
tributed among  the  mine  operators,  according  to  their  capacity 
rating.  The  arbitrary  deductions  which  were  made,  as  we  have 
just  stated,  were  these: 

1.  Baltimore  and  Ohio  Railroad  cars  placed  at  mines  for  Balti- 
more and  Ohio  fuel  coal. 

2.  New  mines  are  allotted  an  arbitrary  number  of  cars  daily 
or  weekly  for  development.  In  cases  where  the  inspection  shows 
a  marked  increase  in  the  capacity  of  certain  mines,  and  it  is  not 
practicable  to  change  the  percentage  of  the  whole  district,  proper 
arbitraries  are  applied  pending  a  general  revision. 

3.  Cars  of  foreign  railroads  assigned  by  them  to  their  own  fuel 
trade. 

4.  Cars  of  individual  companies  placed  at  mines  owned  by 
such  companies  and  cars  owned  by  individual  consumers  placed 
at  mines  for  their  coal. 

There  are  also  certain  exceptions  of  a  local  character,  as 
follows: 

1.  Curtis  Bay  premium.  Whenever  a  shipper  on  the  Balti- 
more and  Ohio  Railroad  handles  cars  at  Curtis  Bay  promptly  in 
any  one  month,  he  is  allowed  in  the  succeeding  month  a  premium 
of  fifty  per  cent  of  the  number  of  cars  so  handled,  in  additipn  to 
his  regular  percentage.  This  in  lieu  of  an  assignment  of  cars  to 
the  Curtis  Bay  trade. 
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2.  At  certain  points,  noted  on  the  percentage  sheets,  an  arbi- 
trary number  of  cars  is  assigned  to  mines  on  fire. 

3.  At  certain  mines  in  the  immediate  vicinity  of  industries, 
empty  cars  intended  for  loading  at  such  industries  are  first  sent 
into  the  mines  for  loading  coal  for  such  industries. 

4.  When  annual  contracts  are  placed  for  foreign  railroad  fuel 
coal  with  mines  on  the  Baltimore  and  Ohio,  arrangements  are 
made  that  if  the  foreign  railroads'  cars  are  furnished  for  this  fuel 
coal,  the  Baltimore  and  Ohio  will  allow  the  mines  shipping  the 
coal  a  number  of  Baltimore  and  Ohio  cars  equal  to  the  foreign  cars 
furnished. 

5.  When  mines  are  connected  with  foreign  railroads  as  well 
as  with  the  Baltimore  and  Ohio,  their  rating  is  reduced  fifty  per 
cent.  A  similar  reduction  is  made  in  cases  where  mines  are  located 
near  rivers  and  are  equipped  for  loading  boats. 

Where  mines  needed  box  and  stock  cars  for  the  shipment  of 
coal,  as  to  which  class  of  cars  shortage  rarely  arose,  there  was  a 
special  rule  which  we  need  not  notice. 

With  the  system  just  referred  to  in  force  on  the  nineteenth  of 
January,  190T,  the  Pitcaim  Coal  Company,  a  West  Vii^nia  cor- 
poration, owning  a  coal  mine  on  the  line  of  the  Baltimore  and 
Ohio  Railroad  in  West  Virginia,  filed  its  petition  in  mandamus  in 
the  United  States  Circuit  Court  for  the  District  of  Maryland. 
The  defendants  were  the  Baltimore  and  Ohio  Railroad' Company, 
the  Fairmont  Coal  Company,  the  Clarksburg  Fuel  Company,  the 
Pittsburg  and  Fairmont  Fuel  Company  and  the  Southern  Coal  and 
Transportation  Company,  these  four  coal  companies  operating 
coal  mines  located  in  West  Virginia  on  the  Monongah  Division  of 
the  Baltimore  and  Ohio  Railroad.  Along  with  these  there  were 
also  made  defendants  two  other  corporations,  the  Consolidation 
Coal  Company,  located  on  the  Cumberland  and  Pennsylvania 
Railroad  in  Maryland,  and  the  Somerset  Coal  Company,  located 
on  the  Baltimore  and  Ohio  Railroad  in  Pennsylvania.  Ail  of 
these  coal  companies  were  charged  to  be  substantially  one  in  in- 
terest and  were  generally  described  as  the  Fairmont  Companies. 
In  addition,  thirty-one  other  coal  companies,  alleged  to  be  inde- 
X)endent  companies,  operating  coal  mines  on  the  line  of  the  Balti- 
more and  Ohio  Railroad,  were  also  made  defendants.  Rearranging 
somewhat  the  order  of  the  averments  as  contained  in  the  bill, 
the  prayer  for  relief  was  substantially  based  upon  the  following 
grounds:  The  Pitcaim  Coal  Company,  it  was  averred,  was  entitled 
to  an  equal  distribution  of  the  coal  cars  of  the  Baltimore  and 
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Ohio  Railroad  in  times  of  shortage^  in  order  to  move  its  output 
of  coal  in  interstate  commerce,  that  the  railroad  company  had  re« 
fused,  after  demand,  to  give  it  the  share  of  cars  to  which  it  was 
entitled,  and  that  its  not  doing  so  had  been  seriously  prejudicial  to 
the  business  of  the  company,  had  curtailed  its  production  and  in- 
terfered with  the  moving  of  the  coal  produced  in  interstate  com- 
merce, and  that  the  conduct  of  the  railroad  in  the  premises  had 
amounted  to  the  giving  of  an  imdue  preference  to  the  Fairmont 
Coal  Company  and  its  affiliated  companies,  to  the  prejudice  of 
the  Pitcaim  Company  and  all  other  independent  companies. 
The  method  pursued  by  the  Baltimore  and  Ohio  Railroad  for 
rating  mines,  by  the  consideration  of  both  capacity  and  previous 
shipments,  was  alleged,  and  it  was  charged  that,  on  the  basis  of 
capacity  of  the  mine  as  rated  by  that  system,  the  Pitcaim  Com- 
pany was  entitled  to  seven-tenths  per  cent  of  the  cars  for  dis- 
tribution in  the  Monongah  Division.  General  averments  were, 
however,  made  concerning  the  method  of  rating,  which,  in  effect, 
charged  that  such  method  was  discriminatory  and  preferential, 
and  was  put  in  force  so  as  to  operate  in  favor  of  the  Fairmont 
Coal  Company  and  the  companies  affiliated  with  it,  to  the  preju- 
dice of  the  Pitcaim  Company  and  other  independent  coal  opera- 
tors, the  Baltimore  and  Ohio  Railroad  being  interested,  it  was 
charged,  directly  or  indirectly,  in  the  Fairmont  and  its  affiliated 
companies.  The  method  of  deduction  from  the  mass  of  cars  for 
the  benefit  of  the  Cumberland  and  Pennsylvania  Railroad  was 
also  charged  to  be  discriminatory  and  preferential,  and  to  have 
been  devised  for  the  purpose  of  favoring  mines  on  the  line  of  the 
Cumberland  and  Pennsylvania,  which  were  affiliated  with  the 
Fairmont.  The  failure  to  charge  against  the  mines  which  had 
received  them,  individual  or  private  cars,  foreign  railroad  cars 
and  company  fuel  cars,  as  well  as  the  other  arbitrary  allotments 
of  cars  provided  for  in  the  regulations  to  which  we  have  referred, 
including  the  Curtis  Bay  regulation,  were  all  assailed  as  preferen- 
tial and  discriminatory,  it  being  alleged  that  in  many  instances 
the  individual  cars  had  been  virtually  paid  for  by  the  Baltimore 
and  Ohio  Railroad,  and  that  the  failure  to  charge  them  was  in 
effect  a jnere  means  resorted  to  in  order  to  give  a  preference  con- 
trary to  the  act  to  regulate  commerce.  The  prayer  was  for  an 
altemative  writ  of  mandamus,  commanding  an  equal  distribution 
in  accordance  with  the  averments  of  the  petition  in  effect  for  the 
undoing  of  the  r^^ations  referred  to,  and  for  the  establishment 
of  regulations  conformable  to  the  rights  which  the  petition  asserted. 
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As  the  scope  of  the  prayer  is  important  in  the  view  we  take  of  the 
case,  it  is  excerpted  in  the  margin.^ 

It  suffices  for  the  present  purposes  to  say  that  the  answer  of 
the  Baltimore  and  Ohio  Railroad  traversed  every  averment  as 
to  preference  and  discrimination,  asserted  the  validity  of  the 
method  of  rating  and  the  rules  of  distribution  to  which  we  have 
referred.  In  great  detail  the  origin  and  history  of  the  operation 
of  private  or  individual  cars  was  set  out,  various  contracts  on  that 
subject  were  annexed  to  the  bill,  and  a  decree  rendered  by  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia  in  favor  of  the  Fairmont  Coal  Company,  perpetu- 
ally enjoining  the  Baltimore  and  Ohio  Railroad  Company  to  de- 
liver certain  private  cars  to  the  Fairmont  Company,  was  referred 
to  and  made  part  of  the  bill.  The  Cumberland  and  Pennsylva- 
nia Railroad  Company,  the  Fairmont  Coal  Company  and  the  five 
coal  companies  alleged  in  the  bill  to  be  affiliated  with  the  Fairmont 
Coal  Company  applied  for  leave  to  answer,  on  the  ground  that, 
although  the  alternative  rule  for  mandamus  had  not  been  served 

^  First.  That  in  the  event  of  scarcity  of  cars  to  be  furnished  by  defend- 
ant, Baltimore  and  Ohio  Raikoad  Company,  to  shippers  of  coal  on  the  Mo- 
nongah  Division  of  said  road,  that  defendant,  the  Baltimore  and  Ohio  Railroad 
Ck>mpany,  be  required  to  furnish  to  relator  one  and  seven-tenths  (1.7)  per 
cent  until  such  percentage  shall  properly  be  increased,  of  the  total  number  of 
cars  in  service,  or  supplied  to  all  the  shippers  on  the  Monongah  Division  of 
said  road,  without  deducting  from  said  number  of  cars  "Individual  Cars,"  or 
any  arbitrary  allotment  of  cars  to  other  shippers,  and  without  deducting  from 
the  total  number  of  cars  on  all  the  lines  of  the  Baltimore  and  Ohio  Railroad 
the  "Individual  Cars"  claimed  by  the  Somerset  Coal  Company,  or  the  cars 
arbitrarily  assi^ed  to  the  Cumberland  and  Pennsylvania  Railroad  Company, 
or  the  Consolidation  Coal  Company,  before  making  the  percentage  distribu- 
tion to  the  Monongah  Division. 

Second.  That  writ  of  mandamus  may  be  issued  against  the  said  Baltimore 
and  Ohio  Railroad  Company,  defendant,  to  command  and  require  it  to  cease 
to  make  or  give  any  imdue  or  unreasonable  preference  or  advantage  to  Fair- 
mont Coal  Company,  Consolidation  Coal  Company,  Cumberland  and  Penn- 
sylvania Railroad  Company,  Somerset  Coal  Company,  Southern  Coal  and 
Transportation  Company,  Clarksburg  Fuel  Company,  or  Pittsburg  and  Fair- 
mont Fuel  Company,  or  either  of  them,  in  the  shipping  and  transportation  of 
their  coal,  and  to  cease  from  subjecting  the  relator,  Pitcaim  Coal  Company, 
or  any  other  independent  shipper  of  coal  on  the  Monongah  Division  aforesaid, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  the  shipping  and 
transportation  of  coal,  or  in  any  respect  whatsoever  and  to  move  and  trans- 
port the  traffic  of  relator,  Pitcaim  Coal  Company,  and  the  other  independent 
coal  companies  on  the  Monongah  Division  aforesaid,  without  discrimination' 
or  preference,  and  to  furnish  the  said  Pitcaim  Coal  Company,  and  the  other 
independent  shippers  of  coal  on  the  Monongah  Division,  without  preference  or 
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upon  them,  and  they  had  only  been  summoned  to  '^do  whatever 
they  deemed  proper  to  protect  their  interest  in  the  premises/' 
they  desired  to  answer,  because  the  questions  involved  ''are 
extremely^important  and  of  unusual  interest,  not  only  to  your 
petitioners  and  the  railroad  against  whom  the  mandamus  is  asked, 
but  to  the  whole  body  of  transportation  companies  engaged  in 
interstate  commerce,  and  that  the  importance  of  the  questions 
involved  is  so  great  that  your  petitioners  feel  that  they  are  making 
but  a  reasonable  request  when  they  ask  for  a  reasonable  time  to 
thoroughly  present  the  facts  which  the  court  ought  to  be  in  pos- 
session of  for  a  full  and  complete  determination  of  the  question." 
The  right  to  answer  having  been  given,  and  delay  for  that  purpose 
having  been  accorded,  these  companies  answered.  Without  at 
all  going  into  detail,  we  think  it  suffices  to  say  that  the  answer 
traversed  all  the  averments  as  to  preference  and  discrimination 
alleged  in  the  bill.  It  specially  asserted  the  legality  of  the  oper- 
ation on  the  Baltimore  and  Ohio  Railroad  of  private  or  individual 

discrimination,  and  upon  conditions  as  favorable  to  it  or  them  as  is  given  by 
the  said  railroad  company  to  the  said  Fairmont  Coal  Company,  Consolidation 
Coal  Company,  Somerset  Coal  Company,  Clarksburg  Fuel  Company,  Southern 
Coal  and  Transportation  Company,  and  Pittsburg  and  Fairmont  Fuel  Com- 
pany, or  for  like  traffic,  under  similar  conditions,  to  any  other  shipper,  its  fair 
and  reasonable  percentage  of  all  cars  on  the  line  of  said  railroad  and  to  ship- 
pers of  like  traffic  along  its  railroad  hne,  based  upon  the  system  of  distribu- 
tion of  cars  in  effect  on  said  railroad  as  aforesaid,  or  upon  any  fair,  reasonable 
and  equitable  basis,  and  to  furm'sh  to  the  said  Pitcaim  Coal  Company,  for  the 
transportation  of  its  coal,  without  discrimination,  exception  or  limitation,  and 
upon  conditions  as  favorable  as  those  given  to  other  shippers^  the  percentage 
of  the  total  car  supply  on  said  railroad  at  this  time  properly  distributable  by 
said  railroad  company  to  the  said  Monongah  Division,  and  thereon  distributed 
among  the  relator  and  the  other  shippers  of  coal  thereon  as  aforesaid. 

Third.  That  in  ascertaining  and  fixing  the  number  of  cars  to  which  rela- 
tor, Pitcaim  Coal  Company,  and  the  other  coal  companies  on  the  Monongah 
Division  aforesaid  are  entitled,  the  said  Baltimore  and  Ohio  Railroad  Com- 
pany shall  take  into  consideration  and  include  in  the  estimate  or  calculation 
of  the  number  of  cars,  to  be  divided  in  the  proportion  to  which  the  percentages 
of  each  mine  entitles  the  owner  thereof  to  cars,  all  cars,  whether  owned  by 
individual  operators,  shippers,  other  railroad  companies  or  by  the  Baltimore 
and  Ohio  Railroad  Company,  and  which  may  be  upon  the  road  of  said  Balti- 
more and  Ohio  Railroad  Company,  and  shall  also  take  into  consideration,  and 
include  in  the  estimate  or  calculation  of  the  number  of  cars  to  be  divided  upon 
the  percentages  aforesaid,  all  cars,  whether  furnished  or  used  by  for  fuel  or 
supply  coal  for  the  Baltimore  and  Ohio  Railroad  Company,  or  for  any  other 
railroad  company,  and  shall  not  deduct,  before  dividing  the  cars  upon  the 
percentages  aforesaid,  any  cars  for  premiums  at  Curtis  Bay,  or  other  arbitrary 
allotments. 
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cars;  made  copious  reference  to  the  acts  or  contracts  from  which 
the  right  to  operate  said  cars  had  arisen;  charged  that  to  take 
said  cars  from  the  service  of  the  persons  who  owned  them  would 
be  confiscatory,  and  in  substance  asserted  the  validity j3f  the  sys- 
tem of  rating  and  of  distribution  enforced  by  the  regulations  of 
the  company  which  we  have  previously  referred  to.  Fourteen 
out  of  the  thirty-one  corporations  referred  to  in  the  petition  as 
independent  companies  briefly  answered,  adopting  the  averments 
of  the  petition,  and  praying  for  the  awarding  of  the  relief  therein 
asked.  Sixteen  did  not  answer,  and  one  of  said  companies  sub- 
stantially joined  in  the  defenses  of  the  railroad  Company,  except 
as  to  the  individual  cars,  concerning  which  it  averred  that  it  was 
the  duty  of  the  railroad  to  purchase  said  cars  from  the  persons 
ownuig  them  and  to  operate  them  as  part  of.  the  railroad  equip- 
ment. By  stipulation  the  cause  was  heard  by  the  court  without 
a  jury. 

There  was  voluminous  testimony  and  a  protracted  trial,  each 
side  requesting  findings  and  instructions  embodying  their  respec- 
tive contentions  and  excepting  in  so  far  as  they  were  overruled. 
The  court  considered  all  the  contentions  raised  by  the  pleadings 
except  several  which  were  not  pressed  at  bar.  It  held  that  in 
view  of  the  relations  which  the  Cumberland  and  Pennsylvania 
Railroad  had  to  the  Baltimore  and  Ohio  and  .the  origin  of  those 
relations  the  method  by  which  coal  cars  were  turned  over  to  the 
Cumberland  road  was  not  preferential  or  discriminatory.  It 
decided  that  however  amenable,  abstractly  considered,  to  criti- 
cism, if  at  all,  might  be  the  system  of  rating,  and  especially  the 
inclusion  therein  of  the  amount  of  coal  shipments,  and  the  large 
influence  attributed  to  that  fact,  yet,  when  the  particular  facts 
concerning  the  Monongah  district  and  the  relations  of  the  Balti- 
more and  Ohio  to  that  district  were  given  their  proper  weight, 
the  system  was  a  just  one  and  ought  not  to  be  interfered  with. 
The  complaint  as  to  the  Curtis  Bay  premium  was  also  decided  to 
be  without  merit;  and  so  also  was  the  complaint  as  to  consumer's 
cars,  as  to  foreign  railway  fuel  cars  and  company  fuel  cars.  Con- 
sidering the  private  cars  belonging  to  mine  operators,  and,  without 
at  all  going  into  the  relation  of  the  Baltimore  and  Ohio  Railroad 
with  the  owners  of  such  cars,  it  was  decided  that  while  there  was 
a  right  on  the  part  of  the  railroad  to  move  the  cars,  and  it  would 
be  confiscation  to  deprive  the  owners  of  the  right  to  use  them, 
yet  the  duty  was  on  the  railroad  to  take  account  of  the  cars  in 
fixing  the  percentage  in  case  of  shortage.    The  court  declined  to 
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consider  the  decree  which  had  been  rendered  in  favor  of  the  Fair- 
mont Company  against  the  Baltimore  and  Ohio  in  the  previous 
case^  which  was  pleaded,  as  well  as  that  in  another  cause  which 
was  relied  updn  in  argument  to  the  same  effect  as  controlling. 
The  mandamus  prayed  therefore  was  refused  as  to  every  item  em- 
braced in  the  petition  but  that  particular  item,  and,  as  to  it,  the 
writ  was  awarded.  United  States  v.  Bait,  &  Ohio  R.  R.,  154  Fed, 
Rep.  108. 

The  Baltimore  and  Ohio  Railroad  Company,  the  Fairmont 
Companies  and  the  Pitcaim  Coal  Company  prosecuted  error. 
The  Circuit  Court  of  Appeals  held  as  follows:  a,  that  the  sys- 
tem of  rating,  so  far  as  taking  into  view  the  shipments  and  per- 
centages based  thereon  was  considered,  was  discriminatory  and 
perferential;  b,  that  while  the  right  to  allot  cars  to  the  Cumber- 
land and  Pennsylvania  Railroad  under  the  facts  found  below  was 
lawful,  the  methods  by  which  the  allotment  was  made  was  also 
discriminatory  and  preferential;  c,  that  the  practice  as  to  the 
Curtis  Bay  regulation  was  also  amenable  to  the  same  criticism; 
df  that  the  duty  existed  to  take  into  account  the  individual  cars, 
the  foreign  railway  fuel  cars  and  the  company  fuel  cars  in  making 
a  pro  rata  division  in  case  of  car  shortage,  and  that  not  to  do  so 
would  give  rise  to  undue  preferences  and  unlawful  discriminations 
forbidden  by  the  act  to  regulate  commerce.  Concluding  that  the 
various  subjects  embraced  in  the  complaint  with  which  it  thus 
dealt  were  all  controlled  by  the  act  to  regulate  commerce,  it  was 
expressly  decided  that  the  right  to  rectify  the  wrongs  by  the 
issue  of  the  writ  of  mandamus  as  prayed  for  was  sanctioned  by 
the  twenty-third  section  of  the  act  to  regulate  commerce,  and  the 
case  was  remanded  to  the  court  below,  with  directions  to  allow 
the  writ  of  peremptory  mandamus,  in  accordance  with  the  opinion. 
United  States  v.  Bolt.  &  Ohio  R.  Co.,  166  Fed.  Rep.  113.  The 
case  is  here  upon  error  prosecuted  by  the  Baltimore  and  Ohio 
Railroad  and  the  Fairmont  Coal  Companies. 

One  of  the  assignments  of  error  assails  the  correctness  of  the 
conclusion  of  the  court  below  to  the  effect  that,  compatibly  with 
the  act  to  regulate  commerce,  there  was  power  under  the  circum- 
stances disclosed  by  the  record  to  consider  the  subject-matters 
which  were  complained  of,  and  to  award  the  relief  concerning 
them  which  was  prayed.  Indeed,  the  nature  of  the  controversy 
and  the  relief  which  it  requires  is  such  that,  even  without  the  as- 
signed error,  to  which  we  have  referred,  the  question  at  the  very 
threshold  necessarily  arises  and  commands  our  attention  as  to 
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whether  there  was  power  in  the  courts,  under  the  circumstances 
disclosed  by  the  record,  to  grant  the  relief  prayed  consistently 
with  the  provisions  of  the  act  to  r^ulate  commerce,  and  to  that 
subject  we  therefore  at  once  come. 

To  a  consideration  of  this  question  it  is  essential  to  at  once 
summarily  and  accurately  fix  the  subject-matter  of  the  alleged 
grievances  and  the  precise  character  of  the  relief  required  in  order 
to  remedy  the  evils  complained  of  upon  the  assumption  of  their 
existence.  As  to  the  first,  it  is  patent  that  the  grievances  involve 
acts  of  the  Baltimore  and  Ohio  Railroad,  regulations  adopted  by 
that  company  and  alleged  dealings  by  the  other^corporatipns,  all 
of  which,  it  is  asserted,  concern  interstate  commerce,  and  all  of 
which,  it  is  alleged,  are  in  direct  violation  of  the  duty  imposed  upon 
the  railroad  company  by  the  provisions  of  the  act  to  regulate 
commerce.  As  to  the  second,  in  view  of  the  nature  and  character 
of  the  acts  assailed,  of  the  prayer  for  relief  which  we  have  pre- 
viously excerpted  and  of  the  relief  which  the  court  below  directed 
to  be  awarded,  it  is  equally  clear  that  a  prohibition,  by  way  of 
mandamus,  against  the  act  is  sought  and  an  order,  by  way  of 
mandamus,  was  invoked,  and  was  allowed  which  must  operate, 
by  judicial  decree,  upon  all  the  numerous  parties  and  various  in- 
terests as  a  rule  or  regulation  as  to  the  matters  complained  of  for 
the  conduct  of  interstate  commerce  in  the  future.  When  the  situ- 
ation is  thus  defined  we  see  no  escape  from  the  conclusion  that  the 
grievances  complained  of  were  primarily  within  the  administra- 
tive competenc}''  of  the  Interstate  Commerce  Commission  and  not 
subject  to  be  judicially  enforced,  at  least  until  that  body,  clothed 
by  the  statute  with  authority  on  the  subject,  had  been  afforded 
by  a  complaint  made  to  it  the  opportunity  to  exert  its  administra- 
tive functions. 

The  controversy  is  controlled  by  the  considerations  which  gov- 
erned the  ruling  made  in  Texas  &  Pacific  Ry.  Company  v.  Afei- 
lene  Cotton  Oil  Co.,  204  U.  S.  426.  In  that  case  suit  was  brought 
in  a  court  of  the  State  of  Texas  to  recover,  because  of  an  exaction 
by  a  carrier,  on  an  interstate  shipment,  of  an  alleged  imreasonable 
rate,  although  the  rate  charged  was  that  stated  in  the  schedules 
duly  filed  and  published  in  accordance  with  the  act  to  regulate 
commerce.  After  great  consideration,  it  was  held  that  the  relief 
prayed  was  inconsistent  with  the  act  to  regulate  commerce,  since 
by  that  act  the  rates,  as  filed,  were  controlling  until  they  had  been 
declared  to  be  unreasonable  by  the  Interstate  Commerce  Com- 
mission on  a  complaint  made  to  that  body.    It  was  pointed  out 
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that  any  other  view  would  give  rise  to  inextricable  confusion, 
would  create  unjust  preferences  and  undue  discriminations,  would 
frustrate  the  purposes  of  the  act,  and,  in  effect,  cause  the  act  to 
destroy  itself.  The  ruling  there  made  dealt  with  the  provisions 
of  the  act  as  they  existed  prior  to  the  amendments  adopted  in  1906, 
and  when  those  amendments  are  considered  they  render,  if  pos- 
sible, more  imperative  the  construction  given  to  the  act  by  that 
ruling,  since,  by  §  15,  as  enacted  by  the  amendment  of  June  29, 
1906,  the  commission  is  empowered,  indeed  it  is  made  its  duty, 
in  disposing  of  a  complaint,  not  only  to  determine  the  legality  of 
the  practice  alleged  to  give  rise  to  an  unjust  preference  or  undue 
discrimination,  and  to  forbid  the  same,  but,  moreover,  to  direct 
the  practice  to  be  followed  as  to  such  subject  for  a  future  period, 
not  exceeding  two  years,  with  power  in  the  commission,  if  it  iSnds 
reason  to  do  so,  to  suspend,  modify,  or  set, aside  the  same,  the 
order,  however,  to  become  operative  without  judicial  action.  In 
considering  §  15  in  the  case  of  Interstate  Commerce  Commission  v. 
Illinois  Central  Railroad  Co,,  just  decided,  ante,  p.  452,  it  was 
pointed  out  that  the  effect  of  the  section  was  to  cause  it  to  come 
to  pass  that  courts,  in  determining  whether  an  order  of  the  com- 
mission should  be  suspended  or  enjoined,  were  without  power  to 
invade  the  administrative  functions  vested  in  the  commission, 
and  therefore  could  not  set  aside  an  order  duly  made  on  a  mere 
exercise  of  judgment  as  to  its  wisdom  or  expediency.  Under  these 
circumstances  it  is  apparent,  as  we  have  said,  that  these  amend- 
ments add  to  the  cogency  of  the  reasoning  which  led  to  the  con- 
clusion in  the  Abilene  case,  that  the  primary  interference  of  the 
courts  with  the  administrative  functions  of  the  commission  was 
wholly  incompatible  with  the  act  to  regulate  commerce.  This 
result  is  easily  illustrated.  A  particular  regulation  of  a  carrier 
engaged  in  interstate  commerce  is  assailed  in  the  courts  as  unjustly 
preferential  and  discriminatory.  Upon  the  facts  found  the  com- 
plaint is  declared  to  be  well  founded.  The  administrative  powers 
of  the  commission  are  invoked  concerning  a  regulation  of  like  char- 
acter upon  a  similar  complaint.  The  commission  J5nds,  from  the 
evidence  before  it,  that  the  regulation  is  not  unjustly  discrimina- 
tory. Which  would  prevail?  If  both,  then  discrimination  and 
preference  would  result  from  the  very  prevalence  of  the  two 
methods  of  procedure.  If,  on  the  contrary,  the  commission  was 
boimd  to  follow  the  previous  action  of  the  coiui»,  then  it  is  ap- 
parent that  its  power  to  perform  its  administrative  functions  would 
be  curtailed,  if  not  destroyed.    On  the  other  hand,  if  the  action 
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of  the  commissibn  was  to  prevail,  then  the  function  exercised  by 
the  court  would  not  have  been  judicial  in  character,  since  its  final 
conclusion  would  be  susceptible  of  being  set  aside  by  the  action 
of  a  mere  administrative  body.  That  these  illustrations  are  not 
imaginary  is  established  not  only  by  this  record  but  by  the 
record  in  the  case  of  the  The  Interstate  Commerce  Commission  v. 
Illinois  Central  Railroad  Company,  ante,  p.  452.    [215  U.  S.] 

We  say  this  record,  because,  as  has  been  pointed  out,  one  of 
the  questions  which  we  would  be  called  upon  to  decide  if  the 
merits  were  open  is  whether  the  court  below  was  right  in  hold- 
ing that  if  anything  but  the  physical  capacity  of  a  mine  was 
taken  into  consideration  by  a  railroad  company  in  rating  the 
mine  for  car  distribution  in  time  of  car  shortage,  the  act  to  regu- 
late commerce  would  be  violated,  and  therefore  the  system 
adopted  by  the  Baltimore  and  Ohio  Railroad  Company  was  re- 
pugnant to  the  act,  because  it  made  not  alone  the  physical  capacity 
but  past  shipments  factors  to  be  considered.  But  the  reports  of 
the  Interstate  Commerce  Commission  show  that  on  a  complaint 
made  to  that  body  on  the  subject  of  the  system  of  mine  rating 
of  the  Baltimore  and  Ohio  Railroad  Company,  the  commission, 
before  the  decision  of  the  Circuit  Court  of  Appeals  in  this'  case 
was  announced,  had  expressly  refused  to  hold  that  the  system 
was  either  preferential  or  prejudicial  within  the  act  to  regulate 
commerce.  In  that  report,  speaking  of  the  Baltimore  and  Ohio 
syBtem  of  mine  rating,  it  was  said  (Rail  &  River  Coal  Co.  v.  B.  & 
0.  R.  R.  Co,,  14  I.  C.  C.  Rep.  94) : 

''This  method  of  rating  mines  was  adopted  by  the  defendant 
in  1902,  after  a  careful  examination  of  the  various  systems  in 
force  on  other  lines.  It  was  intended  as  a  compromise  between 
ratings  based  oh  physical  capacity  only  and  ratings  based  on 
commercial  capacity  only." 

And  after  elaborately  weighing  the  matter,  it  was  said  (p.  95) : 
"In  combining  the  two  systems  the  defendant  has  adopted  a 
middle  ground,  apparently  upon  the  thought  that  neither  the 
physical  nor  the  commercial  capacity  is  always  a  fair  test.  We 
are  not  prepared,  on  this  record,  to  say  that  there  is  no  force  in 
that  view,  and  that  a  system  of  mine  rating  based  upon  a  combina- 
tion of  the  physical  and  commercial  capacities  of  the  several  mines 
does  not  more  closely  approximate  the  actual  car  requirements 
of  the  mines  than  a  system  based  upon  physical  capacity  only." 

We  say  also  the  Illinois  Central  case,  since  it  is  shown  in  that 
case  that  when  the  railroad  company  changed  its  r^ulations, 
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presumably  to  have  them  conform  to  the  administrative  ruling 
made  by  the  commission  in  the  Hocking  Valley  case,  such  change 
was  prevented  from  going  into  effect  by  an  injunction  issued  by 
the  Circuit  Coiirt  of  the  United  States  for  the  Northern  District 
of  Illinois  in  the  MajesHc  Coal  Company  case.  And  when  the 
commission  came  to  discharge  its  duty  upon  the  complaint  made 
to  it  in  the  Illinois  Central  case  it  was  put  to  the  alternative  of 
either  abdicating  its  administrative  duties  or  making  an  order  in 
violation  of  the  injunction. 

And  the  destructive  effect  upon  the  system  of  regulation  de- 
vised by  the  act  to  regulate  commerce,  which  these  illustrations 
show  must  be  the  result  of  construing  that  act  as  giving  authority 
to  the  courts,  without  the  preliminary  action  of  the  commission, 
to  consider  and  pass  upon  the  administrative  questions  which 
the  statute  has  primarily  confided  to  that  body,  may  be  greatly 
multiplied.  This  is  shown  by  the  opinion  of  the  commission  in 
the  Baltimore  and  Ohio  case,  to  which  we  have  already  referred, 
where  the  decisions  of  other  lower  courts  are  referred  to  in  conflict 
with  the  opinion  of  the  court  below  in  this  case  as  to  mine  rating, 
and  not  in  harmony  with  the  views  expressed  by  the  commission 
in  the  BaUimore  and  Ohio  case. 

The  court  below  deemed  that  it  was  its  duty  to  award  to  the 
coal  company  the  relief  by  mandamus  which  was  prayed,  upon 
the  theory  that  §  23  of  the  act  to  regulate  commerce  rendered  it 
imperative  to  do  so,  this  conclusion  being  specially  based  upon 
the  provision  of  that  section  authorizing  the  remedy  of  mandamus 
to  compel  carriers  "to  furnish  cars  or  other  facilities  for  transpor- 
tation for  the  party  applying  for  the  writ." 

The  section  in  question  is  as  follows  (§  10  of  Act  of  March  2, 
1889,  c.  382,  26  Stat.  855,  862) : 

"Sec.  23.  That  the  Circuit  and  Districts  Coiuts  of  the  United 
States  shall  have  jurisdiction  upon  the  relation  of  any  person  or 
persons,  firm,  or  corporation,  alleging  such  violation  by  a  common 
carrier,  of  any  of  the  provisions  of  the  act  of  which  this  is  a  sup- 
plement and  all  acts  amendatory  thereof  as  prevents  the  relator 
from  having  interstate  traffic  moved  by  said  common  carrier  at 
the  same  rates  as  are  charged,  or  upon  terms  or  conditions  as 
favorable  as  those  given  by  said  common  carrier  for  like  traffic 
under  similar  conditions  to  any  other  shipper,  to  issue  a  writ  or 
writs  of  mandamus  against  said  common  carrier,  commanding 
such  common  carrier  to  move  and  transport  the  traffic,  or  to  fur- 
nish cars  or  other  facilities  for  transportation  for  the  party  apply- 
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ing  for  the  writ;  Provided,  That  if  any  question  of  fact  as  to  the 
proper  compensation  to  the  common  carrier  for  the  service  to  be 
enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ  of  per- 
emptory mandamus  may  issue,  notwithstanding  such  question 
-  of  fact  is  undetermined,  upon  such  terms  as  to  security,  payment 
of  money  into  the  court,  or  otherwise,  as  the  court  may  think 
proper,  pending  the  determination  of  the  question  of  fact:  Pro- 
vided,  That  the  remedy  hereby  given  by  writ  of  mandamus  shall 
be  cumulative,  and  shall  not  be  held  to  exclude  or  interfere  with 
other  remedies  provided  by  this  act  or  the  act  to  which  it  is  a 
supplement." 

That  it  is  not  necessary  to  point  out  that  there  is  ample  scope 
for  giving  effect  to  and  applying  the  remedy  embraced  in  §  23,  if 
that  section  be  construed  in  harmony  with  the  act  of  which  it 
forms  a  part,  and  not  as  destructive  of  one  of  the  main  purposes 
of  the  act,  is,  we  think,  obvious.  It  is  to  be  observed  that  the  sec- 
tion, besides  empowering  the  use  of  the  writ  of  mandamus  to  com- 
pel the  furnishing  of  cars  and  other  facilities  for  transportation, 
also  authorizes  the  use  of  that  writ  for  the  purpose  of  compelling 
the  movement  of  traffic  ''at  the  same  rates  as  are  charged,  or  upon 
terms  or  conditions  as  favorable  as  those  given  by  said  common 
carrier  for  like  traffic  under  similar  conditions  to  any  other  ship- 
per." As  it  was  settled  in  the  Abilene  case  that  the  right  to  ques- 
tion in  the  courts  the  rates  established  in  accordance  with  the  act 
to  regulate  commerce  without  previous  resort,  by  complaint,  to 
the  commission,  in  order  to  determine  their  unreasonableness, 
would  be  destructive  of  the  act,  and  therefore  was  not  permissible, 
that  ruling  is  equally  applicable  to  the  provision  as  to  furnishing 
cars  contained  in  §  23,  which  is  here  relied  upon.  But  as  we  are 
required,  for  the  determination  of  the  case  now  before  us,,  to  con- 
sider the  scope  of  the  act  to  regulate  commerce  as  now  existing, 
as  a  result  of  the  amendments  of  1906,  we  shall  not  rest  our 
conclusion  alone  upon  the  persuasive  force  of  the  reasoning  which 
constrained  to  the  conclusion  announced  in  the  Abilene  case. 
Speaking  generally,  it  is  true  to  say  that,  prior  to  1889,  although 
the  prohibitions  of  the  act  to  regulate  commerce  as  to  preferences 
and  discriminations  were  far  reaching,  the  mechanism  provided 
by  the  statute  for  the  enforcement  of  orders  of  the  commission 
on  the  subject,  as  well  as  those  concerning  a  finding  as  to  unrea- 
sonable rates,  were  deemed  to  be  in  many  respects  ineffective,  or 
at  least  tardy  in  operation  or  unsatisfactory  in  prompt  remedial 
results,  and  this  because  immediate  effect  was  not  given  to  the 
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orders  of  the  commission,  but  the  aid  of  judicial  authority  was 
required  as  a  prerequisite  for  such  result.  Section  23,  here  relied 
upon,  was  not  part  of  the  original  act,  but,  as  we  have  said,  was 
added  thereto  dn  March  2, 1889,  for  the  obvious  purpose  of  making 
the  remedial  processes  of  the  act  more  speedy  and  efficacious. 
Now,  it  cannot  in  reason  be  questioned  that  among  the  purposes 
contemplated  by  the  amendments  adopted  m  1906  was  the  curing 
of  the  presumed  remedial  inefficiency  of  the  act  by  supplying  effi- 
cient means  for  giving  effect  to  the  orders  of  the  commission, 
made  in  the  exertion  of  the  authority  conferred  upon  that  body. 
To  that  end  one  of  the  amendments,  §  15,  gives  operative  effect 
to  the  orders  of  the  commission  without  the  sanction  of  previous 
judicial  authority,  and  endows  that  body  with  the  power,  not  only 
as  to  unreasonable  rates,  but  as  to  practices  found  upon  complaint 
to  be  unduly  prejudicial  and  unjustly  discriminatory,  to  correct 
the  same  by  its  order,  which  order  should  have  effect  within  the 
period  fixed  in  the  statute,  and,  to  enforce  these  provisions,  pen- 
alties and  forfeitures  are  provided.  Sec.  16.  It  being  demon- 
strable, as  we  have  seen,  that  to  give  to  §  23  the  broad  meaning 
which  the  court  below  affixed  to  it  would  be  to  destroy  or  render 
inefficacious  the  remedial  purposes  of  the  amendments  enacted  in 
1906,  it  must  follow  that  such  construction  cannot  be  adopted, 
since  to  do  so  would  compel  us  to  hold  that  the  wide  and  far- 
reaching  remedies  created  by  the  amendments  of  1906  were,  in 
effect,  destroyed  by  the  narrower  remedial  processes  which  had 
been  previously  enacted  in  1889.  This  conclusion  being  in  rea- 
son impossible,  it  must  follow  that,  construing  the  provisions  of 
§  23  in  the  light  of  and  in  harmony  with  the  amendments  adopted 
in  1906,  the  remedy  afforded  by  that  section,  in  the  cases  which  it 
embraces,  must  be  limited  either  to  the  performance  of  duties 
which  are  so  plain  and  so  independent  of  previous  administrative 
action  of  the  commission  as  not  to  require  a  prerequisite  exertion- 
of  power  by  that  body,  or  to  compelling  the  performance  of  duties 
which  plainly  arise  from  the  obligatory  force  which  the  statute 
attaches  to  orders  of  the  commission,  rendered  within  the  lawful 
scope  of  its  authority,  until  such  orders  are  set  aside  by  the  com- 
mission or  enjoined  by  the  courts. 

Nor  is  there  anything  in  the  contention  that  the  decision  in 
Southern  Ry.  Co.  ^.  Tift,  206  U.  S.  428,  qualifies  the  ruling  in  the 
Abilene  case,  and  is  an  authority  supporting  the  right  to  resort  to 
the  courts  in  advance  of  faction  by  the  commission  for  relief  against 
unreasonable  rates  or  unjust  discriminatory  practices,  which,  from 
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their  nature,  primarily  require  action  by  the  commission.  While 
it  is  true  that  the  original  bill  in  the  Tift  case  sought  relief  from 
alleged  unreasonable  rates  before  action  by  the  commission,  yet, 
as  said  by  this  court  (p.  437) : 

"The  Circuit  Comi;  granted  no  relief  prejudicial  to  appellants 
on  the  original  bill.  It  sent  the  parties  to  the  Interstate  Com- 
merce Commission,  where,  upon  sufficient  pleadings,  identical 
with  those  before  the  court,  and  upon  testimony  adduced  upon 
the  issues  made,  the  decision  was  adverse  to  the  appellants.  This 
action  of  the  commission,  with  its  findings  and  conclusions,  was 
presented  to  the  Circuit  Court,  and  it  was  upon  these,  in  effect, 
the  decree  of  the  court  was  rendered.  There  was  no  demurrer 
to  that  petition,  and  the  testimony  taken  before  the  commission 
was  stipulated  into  the  case,  and  the  opinion  of  the  court  recites 
that,  'with  equal  meritorious  purpose,  counsel  for  respective 
parties  agreed  that  this  would  stand  for  and  be  the  hearing  for 
final  decree  in  equity.' " 

The  judgment  of  the  Circuit  Court  of  Appeals  is  reversed,  and 
the  cause  i  s  remanded  to  the  Circuit  Court  with  directions  to  set 
aside  its  judgment,  and  enter  judgment  dismissing  the  petition. 

Reversed. 

Mr.  Justice  Harlan  and  Mr.  Justice  Brewer  dissent. 


ROBINSON    t^.    BALTIMORE    AND    OHIO    RAILROAD 

COMPANY. 

222  U.  S.  506  (1912). 

The  facts,  are  stated  in  the  opinion. 
Mr.  Charles  H,  Leeds  for  plaintiff  in  error. 
Mr,  H.  L.  Bond,  Jr.,  Mr.  W.  Irvine  Cross  and  Mr.  A,  Hunier 
Boyd,  Jr.,  for  defendant  in  error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the 
court.  • 

In  February,  March  and  May,  1903,  Robinson,  the  plaintiff 
in  error,  shipped  eleven  carloads  of  coal  from  Fairmont,  West 
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Virginia,  to  points  in  other  States,  over  the  railroad  of  the  Balti- 
more and  Ohio  Railroad  Company,  the  defendant  in  error,  and 
paid  the  rate  thereon  which  was  prescribed  in  a  schedule  pub- 
lished and  filed  conformably  to  the  act  to  regulate  interstate 
commerce  and  then  in  full  force.  By  this  schedule  the  rate  was 
fifty  cents  more  per  ton  when  the  coal  was  loaded  into  the  car 
from  wagons  than  when  the  loading  was  from  a  tipple.  Rob- 
inson's shipments  came  under  the  higher  rate,  and  the  charges 
paid  by  him  were  $150.00  in  excess  of  what  would  have  been 
exacted  if  his  coal  had  been  loaded  from  a  tipple.  Conceiving 
that  the  schedule  unjustly  discriminated  between  shipments 
loaded  from  tipples  and  those  loaded  from  wagons,  he  brought, 
in  the  Circuit  Court  of  Marion  County,  West  Virginia,  on  April 
19,  1906,  an  action  against  the  railroad  company  to  recover  the 
excess  so  paid.  The  case  was  heard  upon  an  agreed  statement 
of  facts,  which  set  forth,  with  some  detail,  the  matters  just  stated 
and  recited  that  it  embodied  ''all  the  facts  and  evidence  in  the 
cause."  But  the  statement  did  not  disclose,  or  even  suggest, 
that  the  schedule  had  been  the  subject  of  a  complaint  to  the  Inter- 
state Commerce  Commission  or  had  been  found  by  the  Commis- 
sion to  be  imjustly  discriminatory,  or  that  the  railroad  company 
had  been  ordered  by  the  Commission  to  desist  from  giving  effect 
to  the  schedule  or  to  make  reparation  to  Robinson  or  any  other 
shipper  because  of  prior  exactions  thereunder.  Being  of  opinion 
that,  upon  the  agreed  statement,  Robinson  was  not  entitled  to, 
recover,  the  court  entered  a  judgment  dismissing  his  action,  and 
that  judgment  was  affirmed  by  the  Supreme  Court  of  Appeals 
of  the  State.  64  W.  Va.  406.  He  then  sued  out  this  writ  of 
error  upon  the  ground  that,  by  the  judgment  of  affirmance,  he  was 
denied  rights  specially  set  up  under  the  act  to  regulate  interstate 
commerce.' 

The  first  question  to  be  considered  is,  whether,  consistently 
with  the  provisions  of  that  act,  Robinson  could  maintain  his 
action  for  reparation  in  the  absence  of  an  order  by  the  Interstate 
Commerce  Commission  finding  that  the  established  schedule 
whereby  the  additional  fifty  cents  per  ton  was  exacted  was  un- 
justly discriminatory,  determining  what  reparation  should  be 
made  because  of  prior  exactions  thereunder,  and  directing  the 
carrier  to  desist  from  such  discrimination  in  the  future,  and  to 
make  the  reparation  indicated.  It  was  contended  by  him  in  the 
Supreme  Court  of  Appeals  of  the  State,  and  is  contended  now,  that 
the  question  should  be  answered  in  the  affirmative  because  of  tjbe 
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provision  in  §  22  (Act  of  1887)  that  '^  nothing  in  this  act  contained 
shall  in  any  way  abridge  or  alter  the  remedies  now  existing  at 
common  law  or  by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies."  But  it  must  be  ruled  otherwise,  and 
for  these  reasons: 

The  act,  c.  104,  24  Stat.  379;  c.  382,  25  Stat.  855;  c.  61,  28 
Stat.  643;  c.  708,  32  Stat.  847,  whilst  prohibiting  unreasonable 
charges,  unjust  discriminations  and  undue  preferences  by  car- 
riers subject  to  its  provisions,  also  prescribed  the  manner  in 
which  that  prohibition  should  be  enforced;  that  is  to  say,  the  act 
laid  upon  every  such  carrier  the  duty  of  publishing  and  filing,  in 
a  prescribed  mode,  schedules  of  the  rates  to  be  charged  for  the 
transportation  of  property  over  its  road,  declared  that  the  rates 
named  in  schedules  so  established  should  be  conclusively  deemed 
to  be  the  legal  rates  until  changed  as  provided  in  the  act,  forbade 
any  deviation  from  them  while  they  remained  in  effect,  invested 
the  Interstate  Commerce  Conunission  with  authority  to  receive 
complaints  against  rates  so  established,  and  to  inquire  and  find 
whether  they  were  in  any  wise  violative  of  the  prohibitions  of 
the  act,  and,  if  so,  what,  if  any,  injury  had  been  done  thereby  to 
the  person  complaining  or  to  others,  and  further  authorized  the 
Commission  to  direct  the  carrier  to  desist  from  any  violation 
found  to  exist,  and  to  make  reparation  for  any  injury  found  to 
have  been  done.  Provision  was  also  made  for  the  enforcement 
,of  the  order  for  reparation,  by  an  action  in  the  Circuit  Court  of 
the  United  States,  if  the  carrier  failed  to  comply  with  it. 

Thus,  for  the  purpose  of  preventing  unreasonable  charges, 
unjust  discriminations  and  undue  preferences,  a  system  of  estab- 
lishing, maintaining  and  altering  rate  schedules  and  of  redressing 
injuries  resulting  from  their  enforcement  was  adopted  whereby 
publicity  would  be  given  to  the  rates,  their  application  would  be 
obligatory  and  uniform  while  they  remained  in  effect,  and  the 
matter  of  their  conformity  to  prescribed  standards  would  be  com- 
mitted primarily  to  a  single  tribunal  clothed  with  authority  to 
investigate  complaints  and  to  order  the  correction  of  any  non- 
conformity to  those  standards  by  an  appropriate  change  in  sched- 
ules and  by  due  reparation  to  injured  persons. 

When  the  purpose  of  the  act  and  the  means  selected  for  the 
accomplishment  of  that  purpose  are  understood,  it  is  altogether 
plain  that  the  act  contemplated  that  such  an  investigation  and 
order  by  the  designated  tribunal,  the  Interstate  Conmierce 
Commission,  should  be  a  prerequisite  to  the  right  to  seek  rep- 
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aration  in  the  courts  because  of  exactions  under  an  established 
schedule  alleged  to  be  violative  of  the  prescribed  standards. 
And  this  is  so,  because  the  existence  and  exercise  of  a  right  to 
maintain  an  action  of  that  character,  in  the  absence  of  such  an 
investigation  and  order,  would  be  repugnant  to  the  declared 
rule  that  a  rate  established  in  the  mode  prescribed  should  be 
deemed  the  legal  rate  and  obligatory  alike  upon  carrier  and  ship- 
per imtil  changed  in  the  manner  provided,  would  be  in  deroga- 
tion of  the  power  expressly  delegated  to  the  Commission,  and 
would  be  destructive  of  the  uniformity  and  equality  which  the 
act  was  designed  to  secure. 

In  the  case  of  Texas  and  Pacific  Railway  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  440,  where  such  a  right  was  asserted  and 
denied,  it  was  said  by  this  court: 

"Indeed  the  recognition  of  such  a  right  is  wholly  inconsistent 
with  the  administrative  power  conferred  upon  the  Commission 
and  with  the  duty,  which  the  statute  casts  upon  that  body,  of 
seeing  to  it  that  the  statutory  requirement  as  to  uniformity  and 
equality  of  rates  is  observed.  Equally  obvious  is  it  that  the 
existence  of  such  a  power  in  the  coiu-ts,  independent  of  prior 
action  by  the  Commission,  would  lead  to  favoritism,  to  the  en- 
forcement of  one  rate  in  one  jurisdiction  and  a  different  one  in 
another,  ^ould  destroy  the  prohibitions  against  preferences  and 
discrimination,  and  afford,  moreover,  a  ready  means  by  which, 
through  collusive  proceedings,  the  wrongs  which  the  statute  was 
intended  to  remedy  could  be  successfully  inflicted.  Indeed  no 
reason  can  be  perceived  for  the  enactment  of  the  provision  endow- 
ing the  administrative  tribunal,  which  the  act  created,  with  power, 
on  due  proof,  not  only  to  award  reparation  to  a  particular  shipper, 
but  to  command  the  carrier  to  desist  from  violation  of  the  act  in 
future,  thus  compelling  the  alteration  of  the  old  or  the  filing  of 
a  new  schedule,  conformably  to  the  action  of  the  Commission, 
if  the  power  was  left  in  coiirts  to  grant  relief  on  complaint  of  any 
shipper,  upon  the  theory  that  the  established  rate  could  be  dis- 
regarded and  be  treated  as  unreasonable,  without  reference  to 
previous  action  by  the  Commission  in  the  premises.  This  must 
be,  because,  if  the  power  existed  in  both  courts  and  the  Com- 
mission to  originally  hear  complaints  on  this  subject,  there  might 
be  a  divergence  between  the  action  of  the  Commission  and  the 
decision  of  a  court.  In  other  words,  the  established  schedule 
might  be  found  reasonable  by  the  Commission  in  the  first  instance 
and  unreasonable  by  a  court  acting  originally,  and  thus  a  con- 
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ffict  would  arise  which  would  render  the  enforcement  of  the  act 
impossible." 

It  is  true,  as  was  urged  in  argument,  that  in  that  case  the  com* 
plaint  against  the  established  rate  was  that  it  was  unreasonable, 
while  here  the  complaint  is  that  the  rate  was  unjustly  discrimina- 
tory. But  the  distinction  is  not  material.  The  power  of  the  Com- 
mission over  the  two  complaints  is  the  same,  one  is  as  likely  to 
become  the  subject  of  diverging  opinions  and  conflicting  decisions 
as  is.  the  other,  and  if  a  court,  acting  originally  upon  either,  were 
to  sustain  it  and  award  reparation,  the  confusing  anomaly  would 
be  presented  of  a  rate  being  adjudged  to  be  violative  of  the  pre- 
scribed standards  and  yet  continuing  to  be  the  legal  rate,  obliga- 
tory upon  both  carrier  and  shipper. 

Of  course,  the  provision  in  §  22,  as  also  the  provision  in  §  9, 
must  be  read  in  connection  with  other  parts  of  the  act  and  be 
interpreted  with  due  regard  to  its  manifest  purpose,  and,  when 
that  is  done,  it  is  apparent  that  neither  provision  recognizes  or 
implies  that  an  action  for  reparation,  such  as  is  here  sought,  may 
be  maintained  in  any  court.  Federal  or  state,  in  the  absence  of 
an  appropriate  finding  and  order  of  the  Conmiission.  Texas  and 
Pacific  Railway  Co.  v.  Abilene  Cotton  OH  Co,,  supra,  pp.  442,  446. 

The  next  question  to  be  considered  is,  whether  judicial  notice 
should  have  been  taken  of  the  decision  of  the  Commission  in 
Glade  Coal  Co.  v.  BaUimore  &  Ohio  Railroad  Co.,  wherein,  as  it 
is  said,  the  rate  here  in  question  was  found  to  be  imjustly  dis- 
criminatory and  the  railroad  company  was  directed  to  desist  from 
its  enforcement.  The  decision  was  rendered  April  28,  1904,  and 
authoritatively  published  in  10  I.  C.  C.  226,  but  was  not  men- 
tioned in  the  pleadings  or  in  the  agreed  statement  of  facts.  In 
the  Supreme  Court  of  Appeals  of  the  State  it  was  contended  that 
the  decision  should  have  been  judicially  noticed  by  the  trial  court, 
but  the  contention  was  rejected,  and  that  ruling  is  now  challenged 
as  contravening  the  provision  in  §  14  of  the  act  (25  Stat.  855), 
which  reads:  "The  Commission  may  provide  for  the  publication 
of  its  reports  and  decisions  in  such  form  and  manner  as  may  be 
best  adapted  for  public  information  and  use,  and  such  authorized 
publications  shall  be  competent  evidence  of  the  reports  and  decisions 
of  the  Commission  therein  contained,  in  all  courts  of  the  United 
States,  and  of  the  several  States,  without  any  further  proof  or 
authentication  thereof." 

Undoubtedly,  this  provision  makes  the  decisions  of  the  Com- 
mission,  as  so  published,  admissible  in  evidence  without  other 
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proof  of  their  genuinenesSi  but  it  does  not  require  that  they  be 
judicially  noticed  or  relieve  litigants  from  offering  them  in  evi* 
dence  as  they  would  any  other  competent  evidence  intended  to 
be  relied  upon.  Its  purpose  is  to  relieve  litigants  from  the  incon- 
venience and  expense  of  obtaining  certified  copies  of  the  decisions 
by  authorizing  the  use  of  the  published  copies^  but  it  does  not 
otherwise  change  the  rules  of  evidence.  The  ruling,  therefore, 
was  not  in  contravention  of  the  statute. 

The  result,  however,  would  have  been  the  same  had  the  decision 
been  properly  before  the  court..  An  examination  of  it  discloses 
that  it  did  not  contain  any  finding  or  direction  as  to  what,  if  any, 
reparation  should  be  made  because  of  prior  exactions  of  the  rate 
which  it  condemned.  It  did  find  that  the  complaining  party  in 
that  proceeding  had  been  injured  by  the  refusal  of  the  railroad 
company  to  furnish  cars  on  certain  occasions  for  the  shipment  of 
coal,  and  did  direct  that  reparation  therefor  be  made,  but  that  is 
without  bearing  here. 

It  follows  that  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 


MITCHELL  COAL  AND  COKE  COMPANY  v. 
PENNSYLVANIA  RAILROAD  COMPANY. 

230  U.  S.  247  (1913). 

The  facts  are  stated  in  the  opinion. 
Mr,  George  S.  Graham  for  plaintiff  in  error. 
Afr.  John  G.  Johnson  and  Mr.  Francis  I.  Gowen  for  defendant 
in  error. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

On  November  20,  1905,  the  Mitchell  Coal  and  Coke  Com- 
pany brought  suit  in  the  Circuit  Court  of  the  United  States  foi 
the  Eastern  District  of  Pennsylvania  against  the  Pennsylvania 
Railroad  for  damages  alleged  to  have  been  occasioned  by  the 
payment  of  rebates  to  the  Altoona,  Glen  White,  Millwood,  Latrobe 
and  Bolivar  Companies.  The  complaint  alleged  that  between 
April  1,  1897,  and  May  1,  1901,  the  plaintiff,  in  competition  with 
these  companies, '  made  shipments  of  coal  and  coke  over  the 
Pennsylvania  road  from  the  Clearfield  District  to  the  same  gen- 
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eral  markets  in  other  States  and  that,  during  all  that  time,  the 
carrier  paid  rebates  to  these  companies,  pretending  that  the  money 
given  them  was  an  allowance  for  transportation  services  rendered 
by  them,  in  hauling  cars  over  spur  tracks  between  their  mines 
and  the  railroad  station. 

The  parties  stipulated  that  the  case  should  be  submitted  to 
a  Referee,  who  should  have  the  powers  of  a  special  master.  His 
findings  were  in  favor  of  the  plaintiff.  His  report,  modified  as  to 
the  measure  of  damages,  was  confirmed  (181  Fed.  Rep.  403),  but 
before  judgment  was  entered  thereon  the  carrier  moved  to  dismiss 
the  case  because  the  court,  as  a  Federal  court,  had  no  jurisdiction 
of  the  cause  of  action  until  after  the  Interstate  Commerce  Com- 
mission had  passed  upon  the  legality  of  the  allowances  and  the 
reasonableness  of  the  amount  paid  to  shippers  for  hauUng  cars 
between  their  mines  and  the  station.  The  motion  was  granted 
(183  Fed.  Rep.  908),  and  the  case  was  taken  by  writ  of  error  to 
the  Circuit  Court  of  Appeals,  which  dismissed  the  case  (192  Fed. 
Rep.  475)  upon  the  ground  that  the  question  could  only  be  reviewed 
by  the  Supreme  Court  of  the  United  States.  A  writ  of  certiorari 
was  denied  (223  U.  S.  733),  and  the  plaintiff  thereupon  brought 
the  case  here  by  direct  writ  of  error,  the  judge  certifying  the  fol- 
lowing as  the  jurisdictional  question: 

"Has  the  Circuit  Court  of  the  United  States,  in  advance  of 
any  appUcation  to  the  Interstate  Commerce  Commission  and  ac- 
tion thereon  by  that  body,  jurisdiction  to  entertain  .an  action  of 
trespass  brought  by  a  shipper  of  coal  and  coke  to  recover  damages 
because  of  alleged  unlawful  preferential  rates  accorded  to  other 
and  competing  shippers  of  coal  and  coke,  when  such  alleged  prefer- 
ential rates  are  claimed  to  have  resulted  from  pa3rments  made  to 
such  other  shippers,  which  payments  the  plaintiff  claimed  were 
rebates  from  the  pubUshed  and  filed  freight  rate,  and  the  defendant 
claimed  were  made  as  compensation  for  services  rendered  by  such 
shippers  or  for  other  accounts  which  justified  it  in  making  the  same, 
and  when  it  further  appeared  that  such  payments  had  been  made 
pursuant  to  a  practice  of  long  standing,  and  that  a  number  of 
shippers  other  than  the  plaintiff  were  interested  in  the  question  of 
the  lawfulness  thereof."' 

1.  The  plaintiff's  cause  of  action  for  damages  occasioned  by 
the  payment  of  illegal  or  unreasonable  allowances  was  one  which, 
under  §§  8  and  9  of  the  Commerce  Act  (24  Stat.  382),  could  only 
be  brought  in  a  District  of  Circuit  Court  of  the  United  States. 
The  motion  to  dismiss  challenged  the  jurisdiction  of  the  court, 
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as  a  Federal  court,  and  its  power  "primarily  to  hear  complaints 
concerning  wrongs  of  the  character  of  the  one  here  complained 
of."  Texas  &c.  Ry.  Co.  v.  AUlme  Co.,  204  U.  S.  426,  442;  B.  & 
0.  R.  R.  V.  Pitcaim  Coal  Co.,  215  U.  S.  481,  495;  RoUmon  v. 
B.  &  0.,  222  U.  S.  506.  The  order  of  dismissal  was  fomided  on  the 
denial  of  jurisdiction,  and  this  court  has  power  to  review  that 
ruling.  Ira  M.  Hedges,  218  U.  S.  264,  270;  The  Steamship  Jeffer- 
son,  215  U.  S.  130.  The  case  differs  from  Darnell  v.  Illinois  R.  R., 
225  U.  S.  243.  There  the  Commission  had  found  that  the  rate  was 
unreasonable.  The  demurrer,  based  on  the  failure  to  allege  that 
a  reparatjion  order  had  been  made  in  favor  of  the  plaintiff,  did 
not  attack  the  jurisdiction  of  the  court,  as  a  Federal  court,  since 
the  cause  of  action  sought  to  be  enforced  was  one  which,  if  properly 
brought  could,  under  the  act  of  June  18,  1910  (36  Stat.  539,  554, 
c.  309),  have  been  maintained  either  in  a  state  or  Federal  court. 

2.  In  the  present  case  the  motion  to  dismiss  for  want  of  juris- 
diction was  made  at  the  end  of  the  trial  and  was  based,  not  upon 
the  pleadings,  but  upon  the  evidence.  It  becomes  necessary, 
therefore,  to  make  a  statement  of  the  facts  material  to  that  issue: 
—  The  plaintiff,  the  Mitchell  Coal  and  Coke  Company,  owned  six 
coal  mines  in  the  Clearfield  District,  and  between  1897  and  May  1, 
1901,  shipped  its  products  over  the  Pennsylvania  Railroad  in  state 
and  interstate  commerce.  During  that  time  the  provisions  of  the 
Commerce  Act  were  constantly  violated  and  there  were  many 
instances  in  which  the  carrier  gave  secret  rates  to  shippers  from 
whom  it  collected  the  full  tariff  and  subsequently  refunded  the 
difference  between  the  legal  and  the  illegal  rate.  Many  such  re- 
bates were  paid  to  the  plaintiff,  the  Mitchell  Company,  which  in 
this  case  claimed  the  right  to  recover,  as  damages,  the  difference 
between  these  rebates  paid  to  it  and  what  it  claimed  were  the 
additional  rebates  paid  to  the  Altoona  and  other  companies  men- 
tioned in  the  declaration.  The  Referee  found  that,  for  a  part  of 
the  time,  70  per  cent,  of  plaintiff's  shipments  had  been  made  at 
secret  rates,  and  held,  citing  Pa.  R.R.  v.  IrUemational  Co.,  173 
Fed.  Rep.  1,  9,  that,  as  to  this  tonnage,  the  plaintiff  was  as  much 
a  violator  of  the  statute  as  was  the  carrier  and  that  no  cause  of 
action  arising  out  of  this  illegal  contract  would  be  enforced  by  the 
courts.  He  therefore  limited  the  inquiry  to  a  consideration  of  the 
damages  in  respect  to  that  part  of  the  plaintiff's  shipments  on  which 
no  rebates  had  been  paid. 

From  the  Referee's  report,  and  the  testimony  returned  there- 
with, it  appears  that  Clearfield  District  is  the  name  given  to  a 
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large  coal  field  reached  by  the  lines  of  the  Pennsylvania  Railroad. 
In  this  district  there  were  many  mines  —  some  near  the  railroad 
and  others  at  considerable  distances  therefrom,  but  all  reached 
by  lateral  lines  or  spur  tracks,  over  which  cars  were  carried  to  and 
from  the  mines.  This  Clearfield  District  was  treated  as  a  single 
shipping  station,  and  the  rates  from  all  points  therein  were  the 
same  where  coal  was  transported  to  the  same  point  beyond  the 
State.  The  published  tarijGF  named  the  rate  from  station  to  des- 
tination, but  it  was  uniformly  construed  to  include  the  haul  from 
the  mine.  The  published  rate  was  so  applied  on  all  shipments 
made  by  the  plaintiff  as  well  as  on  those  made  by  the  Altoona  and 
other  companies  named  in  the  complaint. 

It  further  appeared  that  to  these  companies  the  carrier  paid 
what  is  called  a  trackage  or  lateral  allowance,  claiming  that  it 
was  compensation  allowed  them  for  hauling  cars  from  their  mines 
to  the  station.  The  defendant's  contention  that  there  was  no  con- 
cealment of  these  payments  is  controverted  by  the  plaintiff,  which 
insists  that  it  had  no  knowledge  of  such  payments  until  1898, 
when  its  officers  were  informed  that  the  railway  was  paying  some 
companies  10  cents  a  ton  for  such  services.  The  Mitchell  Com- 
pany, the  plaintiff,  thereupon  bought  an  engine  to  be  used  for  that 
purpose  at  its  Gallitzin  mine  and  with  this  engine  hauled  cars, 
loaded,  and  empty,  between  that  mine  and  the  station.  For  this 
work  it  demanded  that  the  defendant  should  pay  the  same  lateral 
allowance  of  10  cents  a  ton  that  the  railroad  paid  other  companies 
for  similar  services.  The  carrier  contended  that  it  was  itself 
prepared  to  do  the  switching  at  the  Gallitzin  mine,  though,  on 
account  of  dissimilarity  of  conditions,  it  could  not  economically 
do  so  at  the  Altoona  and  other  mines  referred  to  in  the  complaint. 
It  therefore  declined  to  pay  a  lateral  allowance  to  the  plaintiff, 
but  offered  to  continue  to  treat  this  haul  as  included  in  the  rate 
and  to  do  that  work  without  extra  charge  to  the  Mitchell  Company. 
The  plaintiff  then  offered  to  do  the  hauling  for  less  than  10  cents, 
the  exact  amount  not  appearing.  The  proposition  having  been 
declined  in  1899,  the  plaintiff,  on  November  20,  1905,  brought  this 
suit,  offering  evidence  to  show  that  in  some  cases  the  allowance 
was  as  high  as  18  cents  a  ton  instead  of  10  cents,  as  it  had  previ- 
ously understood. 

In  addition  to  the  Gallitzin  mine,  the  plaintiff  owned  five  others 
in  the  Clearfield  District.  They  were  located  at  points  from 
1,100  to  3,000  feet  from  the  railroad  and  were  reached  by  spur 
tracks  belonging  to  the  plaintiff,  over  which  cars  were  hauled 
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by  the  locomotives  belonging  to  the  Pennsylvania  Railroad.  For 
this  service  the  carrier  made  no  extra  charge,  treating  it  as  included 
in  the  rate,  though  the  tarijGF  published  the  rate  as  from  station  to 
destination. 

The  mines  of  the  Altoona,  Glen  White  and  Millwood  Com- 
panies were  located  in  the  Clearfield  District,  while  those  of  the 
Latrobe  and  Bolivar  Companies  were  near  by  in  the  Latrobe 
District. 

The  Millwood  was  reached  by  a  narrow  gauge  track,  over 
which  cars  were  hauled  by  the  coal  company's  narrow  gauge 
engines.  For  doing  that  work  it  was  paid  a  lateral  allowance 
of  15  cents  a  ton  until  April,  1899,  and  after  that  date  10  cents 
a  ton. 

The  Glen  White  mine  was  about  three  miles  from  the  main 
road  and  was  reached  by  a  spur  having  light  rails,  steep  grades 
and  sharp  curves,  over  which  the  evidence  tended  to  show  that 
the  engines  of  the  railroad  could  not  be  safely  or  economically 
operated.  This  company  transported  the  coal  cars  with  its  own 
engine  and  for  doing  that  work  the  defendant  paid  it  a  lateral 
allowance  of  15  cents  a  ton.  On  December  28,  1901  (subsequent 
to  the  transactions  involved  in  this  litigation),  the  carrier  gave 
notice  that  it  would  discontinue  lateral  allowances  on  coke,  but 
would  allow  15  cents  per  ton  on  coal. 

The  Altoona  mine  was  reached  by  a  spur  track,  over  which, 
with  its  own  engines,  the  Altoona  Company  hauled  cars  and  was 
paid  a  lateral  allowance  of  13  cents  on  coal  and  10  cents  on  coke  to 
points  on  the  Hollidaysburg  Branch,  and  18  cents  on  coal  and  20 
cents  on  coke  to  points  east  of  Altoona.  On  December  28,  1901, 
this  lateral  allowance  on  coal  was  discontinued  and  that  on  coke 
reduced  to  12  cents  a  ton.  On  January  1,  1902,  all  lateral  allow- 
ances were  discontinued. 

Inasmuch  as  the  payments  to  the  Altoona  were  larger  than  those 
to  any  other  coal  company,  the  plaintiff  claimed  that  they  were 
the  legal  measure  by  which  damages  were  to  be  assessed.  The  evi- 
dence was  therefore  specially  directed  to  the  situation  at  this  mine, 
which  was  a  little  over  three  miles  in  an  air  line  from  the  railroad 
and  eight  himdred  feet  above  the  station  level.  The  grade  was, 
not  only  very  steep,  but  it  was  necessary  to  make  use  of  three 
switchbacks  in  order  to  reach  the  elevation  of  the  mine.  The  line 
was  thus  lengthened  so  as  to  be  about  5  miles  in  length.  The  curves 
on  this  track  were  very  sharp;  the  rails  were  light,  and  only  spe- 
cially constructed  engines  could  be  used.     There  was  evidence 
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that  before  the  Pennsylvania's  locomotives  could  nave  been  oper- 
ated over  this  spur  it  would  have  been  necessary  to  put  in  heavy 
rails,  strengthen  the  culverts  and  realign  the  track.  Owing  to  the 
steep  grade  only  four  cars  could  be  hauled  at  a  time,  and  it  re- 
quired from  three  to  six  times  as  long  to  do  the  same  amount  of 
transportation  work  as  at  the  Gallitzin  mine. 

3.  The  plaintiff  insists  that  these  facts  demonstrate  that  the 
payments  to  the  Altoona  and  other  companies  were  not  measured 
by  the  value  of  the  track  or  locomotive,  or  by  the  cost  of  the  service 
rendered,  but  were  unreasonable  in  amount,  were  arbitrarily  fixed, 
lowered  or  withdrawn  and  constituted  a  mere  cover  for  rebating. 
On  the  other  hand,  the  defendant  insisted  that,  though  bound  to 
haul  the  cars  to  and  from  the  mines,  it  could  not  economically  do 
the  work  on  account  of  the  physical  conditions  at  the  Altoona, 
Millwood  and  Glen  White  mines  and  that  it,  therefore,  employed 
those  companies  to  perform  that  transportation  service,  pa3dng 
them  therefor  an  allowance  which  is  prima  fade  reasonable  and 
must  be  so  treated  by  the  courts  until  the  Commission  has  deter- 
mined that  it  was  excessive  or  constituted  an  unjust  discrimination. 

On  this  hearing,  involving  a  matter  of  jurisdiction,  we  cannot 
pass  upon  these  questions  which  go  to  the  merits  of  the  contro- 
versy. But  these  claims  of  the  parties  emphasize  the  fact  that 
there  are  two  classes  of  acts  which  may  form  the  basis  of  a  suit  for 
damages.  In  one  the  legal  quality  of  the  practice  complained  of 
may  not  be  definitely  fixed  by  the  statute  so  that  an  allowance, 
otherwise  permissible,  is  lawful  or  unlawful,  according  as  it  is 
reasonable  or  unreasonable.  But  to  determine  that  question  in- 
volves a  consideration  and  comparison  of  many  and  various  facts 
and  calls  for  the  exercise  of  the  discretion  of  the  rate-regulating 
tribunal.  The  courts  have  not  been  given  jurisdiction  to  fix  rates 
or  practices  in  direct  proceedings,  nor  can  they  do  so  collaterally 
during  the  progress  of  a  lawsuit  when  the  action  is  based  on  the 
claim  that  unreasonable  allowances  have  been  paid.  If  the  de- 
cision of  such  questions  was  committed  to  different  courts  with 
different  juries  the  results  would  not  only  vary  in  degree,  but 
might  often  be  opposite  in  character  —  to  the  destruction  of  the 
uniformity  in  rate  and  practice  which  was  the  cardinal  object  of 
the  statute. 

4.  The  necessity  under  the  statute  of  having^such  questions 
settled  by  a  single,  tribunal  in'"bfder  to_8ecure  singleness  of  prac- 
tice and  uniTormity  of  rate  has  been  pointed  out  aha  settled  m 
the  Abilene  J  PUcaim  and  Robtnaon  Cases  and  is  referred  to  here 
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because  this  record  and  that  in  Pennsylvania  R.  R.  v.  International 
Co.,  ante,  p.  184,  just  decided,  furnish  a  striking  illustration' of  the 
results  which  would  follow  if  the  reasonableness  of  an  allowance 
could  be  decided  by  different  tribunals.  Both  cases  involve  the 
payment  of  18  cents  a  ton  to  the  Altoona  Company  during  the  same 
period  and  for  identically  the  same  reasons.  In  both  the  plaintiff 
insisted  that  the  payment  was  a  rebate,  and  the  carrier  that  it 
was  compensation  for  services  rendered.  In  the  Inlemational 
Case  the  judge  treated  the  Altoona  allowance  as  lawful  and  reason- 
able. In  this  case  the  Referee  foimd  that  it  was  a  rebate,  while 
the  trial  judge,  in  passing  on  exceptions  to  the  report,  held  that 
it  was  a  question  of  fact  about  which  the  evidence  was  conflicting 
and  thereupon  approved  the  Referee's  report.  Treating  it  as  a 
question  of  fact,  there  may  have  been  sufficient  testimony  to  sus- 
tain the  finding  in  both  instances,  although  the  conclusion  was 
diametrically  opposite.  And,  applying  the  rule  that  appellate 
courts  will  not  disturb  findings  of  fact  where  the  evidence  is 
conflicting,  contradictory  judgments  might  have  been  affirmed  and 
one  plaintiff  could  have  been  awarded  damages  on  the  theory  that 
the  Altoona  allowance  was  unlawful  and  the  other  been  mulcted 
in  cost  because  the  Altoona  allowance  was  legal.  This  and  like 
considerations  compelled  the  holding  that,  as  the  courts  have  no 
primary  jurisdiction  to  fix  rates,  neither  can  they  do  so  at  the 
suit  of  a  single  plaintiff  who  claims  to  have  been  damaged  because 
an  allowance  paid  its  competitors  was  unreasonable  in  amount. 

It  is  argued  that  this  conclusion  ignores  §§  9  and  22,  which  give 
the  shipper  the  option  of  suing  in  the  courts  or  appl3dng  to  the 
Commission.  The  same  argument  was  made  and  answered  in  the 
Abilene  Case  by  showing  that  to  permit  suits  based  on  the  charge 
that  a  particular  practice  was  unreasonable,  without  previous 
action  by  the  Commission,  would  repeal  the  many  provisions  of 
the  statute  requiring  uniformity  and  equality.  For,  manifestly, 
such  uniformity  and  equality  cannot  be  secured  by  separate  suits 
before  separate  tribunals  involving  the  reasonableness  of  a  rate  or 
practice.  The  evidence  might  vary  and,  of  course,  the  verdicts 
would  vary,  with  the  result  that  one  shipper  would  succeed  before 
one  jury  and  another  fail  before  a  different  jury,  where  the  reason- 
ableness of  the  same  practice  was  involved.  Manifestly,  different 
verdicts  would  occasion  inequality  between  the  two  shippers  and 
it  is  equally  manifest  that  if  the  Commission  had  made  one  order 
of  which  both  could  avail  themselves,  there  would  have  been  one 
finding,  of  which  one,  two  or  a  score  of  shippers  could  equally 
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avail  themselves.  The  claim  that  this  conclusion  nullifies  §9 
is  concretely  answered  by  the  fact  that  the  court  has  just  decided 
to  the  contrary  in  Pennsylvania  R.  R.  v.  International  Coal  Com- 
pany. There  the  carrier  insisted  that  a  suit  for  damages,  occa- 
sioned by  rebating,  could  not  be  maintained  without  preliminary 
action  by  the  Commission.  This  contention  was  overruled,  and 
it  was  held  that,  for  doing  an  act  prohibited  by  the  statute,  the 
injured  party  might  sue  the  carrier  without  previous  action  by  the 
Commission,  because  the  courts  could  apply  the  law  prohibiting 
a  departure  from  the  tariff  to  the  facts  of  the  case.  But  where 
the  suit  is  based  upon  unreasonable  charges  or  unreasonable  prac- 
tices there  is  no  law  fixing  what  is  unreasonable  and  therefore 
prohibited.  In  such  cases  the  whole  scope  of  the  statute  shows 
that  it  was  intended  that  the  Commission  and  not  the  courts 
should  pass  upon  that  administrative  question.  When  such  order 
is  made  it  is  as  though  the  law  for  that  particular  practice  had 
been  fixed,  and  the  courts  could  then  apply  that  order,  not  to 
one  case,  but  to  every  case,  —  thereby  giving  every  shipper  equal 
rights  and  preserving  uniformity  of  practice.  Section  9  gives  the 
plaintiff  the  option  of  going  before  the  Commission  or  the  courts 
for  damages  occasioned  by  a  violation  of  the  statute.  But  since 
the  Commission  is  charged  with  the  duty  of  determining  whether 
the  practice  was  so  unreasonable  as  to  be  a  violation  of  the  law,  the 
plaintiff  must,  as  a  condition  to  his  right  to  succeed,  produce  an 
order  from  the  Commission  that  the  practice  or  the  rate  was  thus 
unreasonable  and  therefore  illegal  and  prohibited. 

5.  It  is  argued  that  under  the  Abilene,  Robinson  and  Pitcaim 
Cases  this  may  be  true  as  to  existing  rates  in  which  the  public 
have  an  interest,  but  it  is  iirged  that  a  claim  based  upon  the  un- 
reasonableness of  past  rates  and  discontinued  practices  raises  a 
judicial  question,  of  which  the  courts  and  not  the  Commission  have 
jurisdiction. 

There  are  several  answers  to  this  proposition.  In  the  first  place, 
the  plaintiff  cannot  claim  under  the  act  and  against  it.  To  say 
the  least,  it  is  extremely  doubtful  whether,  at  common  law,  one 
shipper  had  a  cause  of  action  because  the  carrier  paid  another 
shipper  more  than  the  market  value  of  transportation  services 
rendered  to  the  carrier.  /.  C.  C.  v.  B.  &.  0.  R.  R.,  145  U.  S.  263, 
275.  But  if  any  such  right  existed  it  was  abrogated  or  forbidden 
by  the  Commerce  Act,  and  one  was  given  which,  as  a  condition 
of  the  right  to  recover,  required  a  finding  by  the  Commission  that 
the  allowance  was  unreasonable  and  operated  as  an  unjust  dis- 
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crimination  or  as  an  un.due  preference.  Texas  &c,  Ry.  v.  Cisco 
Oa  MiU,  204  U.  S.  449;  Tetas  &c.  Ry,  v.  Abilene  Co.,  204  U.  S. 
426,  444;  Southern  Ry.  v.  Tift,  206  U.  S.  428,  437;  United  States 
V.  Pacific  &  Arctic  R.  R.,  228  U.  S.  87.  Such  orders,  so  far  as  they 
are  administrative  are  conclusive,  whether  they  relate  to  past  or 
present  rates,  and  can  be  given  general  and  uniform  operation, 
since  all  shippers,  who  have  been  or  may  be  affected  by  the  rate, 
can  take  advantage  of  the  ruling  and  avail  themselves  of  the  repara- 
tion order.  They  are  quasi-judicial  and  only  prima  fade  correct 
in  so  far  as  they  determine  the  fact  and  amount  of  damage  —  as 
to  which,  since  it  involves  the  payment  of  money  and  taking  of 
property,  the  carrier  is  by  §  16  of  the  act  given  its  day  in  court  and 
the  right  to  a  judicial  hearing  (March  2,  1889,  25  Stat.  855,  859, 
c.  382). 

In  considering  the  administrative  questions  as  to  reasonable- 
ness, the  elements  of  the  problem  are  the  same,  whether  they 
involve  the  validity  of  obsolete  allowances,  discarded  tariffs,  or 
current  rates  and  practices.  In  both  classes  of  cases  there  is  a 
call  for  the  exercise  of  the  rate-regulating  discretion  and  the  same 
necessity  for  having  the  Aiatter  settled  by  a  single  tribunal.  For  ^ 
if  at  the  suit  of  one  shipper,  a  court  could  hold  a  past  rate  or  allow- 
ance to  have  been  unreasonable  and  award  damages  accordingly, 
it  is  manifest  that  such  shipper  would  secure  a  belated  but  undue 
preference  over  others  who  had  not  sued  and  could  not  avail  them- 
selves of  the  verdict.  But  more  than  this  —  to  permit  separate 
suits  and  separate  findings  would  not  only  destroy  the  equality 
which  the  statute  intended  should  be  permanent,  even  after  the 
rates  had  been  changed,  but  it  would  bring  about  direct  conflict 
in  the  administration  of  the  law.  Under  the  statute  the  carrier 
has  the  primary  right  to  fix  rates,  and  so  long  as  they  are  acqui- 
esced in  by  the  Commission  the  carrier  and  shippers  are  alike  bound 
to  treat  them  as  lawful.  After  the  rate  had  been  abandoned  the 
carrier  is  still  obliged  to  treat  it  as  having  been  lawful,  and  can- 
not refimd  what  had  been  collected  under  it  until  the  Commission 
determines  that  what  was  apparently  reasonable  had  in  fact  been 
unreasonable.  But  such  a  determination  cannot  be  made  by  the 
courts,  for  they  would  not  only  have  first  to  exercise  an  adminis- 
trative function  and  make  a  rate  by  which  to  measure  the  reason- 
ableness of  the  charge  collected,  but  they  would  have  to  go  further 
and  treat  as  unreasonable  a  rate,  past  or  present,  which  the  statute 
had  declared  should  be  deemed  lawful  until  it  had  been  held  to  be 
otherwise  by  the  Commission. 
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As  to  past  and  present  practices  for  allowances,  the  Commis- 
sion has  the  same  power  and  there  is  the  same  necessity  to  take 
preUminary  action.  This  was  recognized  in  TeoMis  &c.  Ry,  v. 
Abilene  Co,,  204  U.  S.  426,  where,  after  considering  §§  8  and  22, 
relating  to  jurisdiction  and  the  statutory  and  common  law  remedy, 
it  was  said  that  although  a  railroad  might  alter  its  rates  voluntarily 
or  in  obedience  to  an  order  of  the  Commission,  yet  it  can  "not  be 
doubted  that  the  power  of  the  Commission  would  nevertheless 
extend  to  hearing  legal  complaints  of  and  awarding  reparation  to 
individuals  for  wrongs  unlawfully  suffered  from  the  application 
of  the  unreasonable  schedule  during  tHe  period  when  such  schedule 
was  in  force."  A  contrary  ruling  would  upset  a  useful,  time-saving, 
economical  and  established  practice.  For  in  accordance  with  this 
construction  of  the  act  the  Commission,  after  the  abandonment  of 
a  rate,  has  repeatedly  received  and  heard  complaints  and,  upon 
finding  that  it  had  been  unreasonable,  has  granted  reparation 
accordingly.  See  Arkansas  Fuel  Co.  v.  C,  M.  &  St,  P.  Ry.  Co., 
16  I.  C.  C.  95,  98;  Allen  &  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.,  16 
I.  C.  C.  293,  295. 

The  plaintiff  insists,  however,  that  all  these  reasons  are  answered 
by  the  decision  in  Wight  v.  United  Stales,  167  U.  S.  512,  where  the 
court,  without  preUminary  action  by  the  Commission,  held  that 
an  allowance  paid  a  consignee  for  hauling  his  freight  in  wagons 
from  depot  to  warehouse  was  a  rebate  and  thereupon  inflicted  the 
statutory  punishment. 

But  that  case  did  not  involve  any  question  of  reasonableness  of 
rate  or  allowance.  Nor  was  the  court  there  called  on  to  indirectly 
exercise  rate-regulating  power,  but  only  to  pass  upon  the  question 
of  fact  as  to  whether,  as  charged  in  the  indictment,  the  de- 
fendant had  paid  a  secret  rebate  to  a  favored  consignee.  It  ap- 
peared that  the  carrier's  published  rate  of  15  cents  included  the 
haul  from  Cincinnati  to  the  yard  in  Pittsburg.  Neither  by  its 
terms,  nor  by  general  practice,  did  that  rate  include  delivery  at 
warehouses  in  the  city  and  distant  from  the  railroad  tracks.  Not 
having  undertaken  to  furnish  free  cartage,  it  was  unlawful  for  the 
carrier  to  perform  that  service  for  one  patron  and  not  for  all  others. 
Paying  the  favored  consignee  for  rendering  a  service  the  carrier 
was  not  bound  to  furnish,  was  a  gift  —  a  rebate  —  a  thing  ipso 
facto  illegal  and  prohibited  by  the  statute  and  for  which  the  guilty 
carrier  was  subject  to  criminal  indictment,  and  for  which  damages 
could  have  been  awarded  on  the  civil  side  of  the  coiirt.  It  was 
therefore  not  necessary  to  have  a  preliminary  ruling  by  the  Com- 
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mission  because  the  statute  itself  prohibited  the  payment  of 
rebates  and  the  courts  could  apply  the  law  accordingly. 

6.  The  plaintiff  thereupon  insists  that  even  on  this  view  of  the 
case  the  judgment  should  be  reversed,  claiming  that  the  pay- 
ments here  were  of  that  prohibited  character,  so  that  even  if  the 
allowance  was  reasonable  in  amount,  its  pa3rment  was  nevertheless 
unlawful  because  (a)  given  for  a  service  not  included  in  the  rate 
and  (b)  not  mentioned  in  the  tariff.  « 

Under  the  Elkins  Act  of  February  19, 1903,  32  Stat.  847,  c.  708 
{United  States  v.  Chicago  &  A.  Ry.,  148  Fed.  Rep.  646;  S.  C, 
156  Fed.  Rep.  558,  affirmed  by  a  divided  court,  212  U.  S.  563), 
and  under  the  Hepburn  Act  of  June  29,  1906,  34  Stat.  584,  c. 
3591  {Vidar  Co,  v.  Atchison  Ry.,  14  I.  C.  C.  120)  it  has  been 
held  fhat  the  carrier  must  give  notice  in  the  tariff  of  free  cartage, 
lighterage,  ferriage,  or  any  other  accessorial  service  that  will  be 
furnished,  as  well  as  of  any  allowance  that  will  be  made  to  shippers 
who  furnish  transportation  facilities  or  service.  But  the  present 
case  is  not  to  be  governed  by  those  statutes,  but  by  the  law  of 
force  between  1897  and  1901,  when  the  transactions  complained 
of  took  place.  At  that  time  the  Commerce  Act^  required  the 
carrier  to  give  notice  of  every  charge  it  would  make  against  the 
shipper.  But  the  statute  was  not  construed  to  compel  the  rail- 
road to  publish  what  free  cartage  or  accessorial  service  it  would 

^  "  Sec.  6.  .  .  .  The  schedules  printed  as  aforesaid  by  any  such  common 
carrier  shall  plainly  state  the  places  upon  its  railroad  between  which  property 
and  passengers  will  be  carried,  and  shall  contain  the  classification  of  freight 
in  force  .  .  .,  and  shall  also  state  separately  the  terminal  charges  and  any 
rules  or  regulations  which  in  anywise  change,  affect,  or  determine  any  part  or 
the  aggregate  of  such  aforesaid  rates  and  fares  and  charges.  .  .  . 

And  when  any  such  common  carrier  shall  have  established  and  published 
its  rates,  fares,  and  charges  in  compliance  with  the  provisions  of  this  section, 
it  shall  be  unlawful  for  such  common  carrier  to  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater  or  less  compensation  for  the  trans- 
portation of  passengers  or  property,  or  for  any  services  in  connection  there- 
with,  than  is  specified  in  such  published  schedule  of  rates,  fares,  and  charges 
afl  may  at  the  time  be  in  force. 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall  file  with 
the  Commission  hereinafter  provided  for  copies  of  its  schedules  of  rates, 
fares,  and  charges  which  have  been  established  and  published  in  compliance 
with  the  requirements  of  this  section,  and  shaU  promptly  notify  said  Com- 
mission of  all  changes  made  in  the  same.  Every  such  conmion  carrier  shall 
also  file  with  said  Commission  copies  of  all  contracts,  agreements,  or  arrange- 
ments with  other  common  carriers  in  relation  to  any  traffic  affected  by  the 
provisions  of  this  act  to  which  it  may  be  a  party."  (Act  of  February  4,  1887, 
24  Stat.  379,  380,  381.) 
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furnish  (Detroit  v.  United  Staies,  167  U.  S.  646),  nor  what  sums  it 
would  pay  shippers  for  transportation  service  rendered  by  them 
to  the  carrier.  Failure  to  publish  these  items  could,  however, 
easily  lead  to  unjust  discrimination,  and  the  court,  in  the  case  last 
cited,  held  that  the  Commission  might,  by  a  general  order,  require 
such  matters  to  be  published  in  the  rate  sheet.  We  are  not  dted 
to  any  such  order  for  the  period  now  under  investigation,  and, 
so  far  as  we  can  discover,  by  the  general  and  public  custom  of  all 
carriers,  acquiesced  in  by  the  Commission,  the  tariffs  at  that  time 
uniformly  omitted  any  statement  of  allowances  that  would  be 
paid  to  the  shipper  for  the  use  of  private  cars,  or  private  tracks, 
or  for  transportation  service  in  switching,  hauling,  lightering  or 
other  work,  included  in  the  rate,  but  actually  performed  by  the 
shipper. 

But  although  the  statute  then  of  force  was  not  construed  to 
require  the  publication  of  allowances,  their  payment  was  lawful 
only  when  supported  by  a  consideration.  To  pay  shippers  for 
doing  their  own  work  would  have  been  a  mere  gratuity,  and  if 
here  the  carrier  was  not  bound  to  haul  from  the  mine  it  had  no 
more  right  to  pay  these  companies  for  bringing  their  coal  over  the 
spur  track  to  the  junction  than  it  would  have  had  to  pay  a  mer- 
chant for  hauling  his  goods  in  a  wagon  to  the  railroad  depot.  The 
plaintiff  insists  that  such  is  the  case  here,  and  that,  as  the  tariff 
named  the  rate  from  the  station,  it  could  not  lawfully  include  the 
haul  from  the  mine,  and  consequently  paying  the  shippers  for  doing 
their  own  hauling  was  a  mere  rebate. 

Such  undoubtedly  it  would  have  been  if  naming  the  rate  from 
station  to  destination  meant  that  the  haul  had  to  b^in  at  the 
depot  building.  But  neither  the  statute  nor  the  tariff  defines  what 
are  station  limits,  nor  do  the}'  fix  the  exact  point  from  which  the 
transportation  must  begin,  nor  the  territory  within  which  the  de- 
livery must  be  made.  These  limits  necessarily  vary  with  the 
size  of  the  conmiunities,  the  extent  of  the  yards,  the  practice  of 
the  carrier  and  the  bounds  within  which  it  uniformly  receives  and 
delivers  freight.  This  is  particularly  true  in  a  case  like  the  present, 
where  the  Clearfield  District  was  treated  as  a  single  shipping  point, 
and  where  the  rate,  though  named  and  published  as  from  the 
station*  was  universally  applied  from  the  mines  of  the  Mitchell 
Company  as  well  as  the  other  companies  named  in  the  declaration, 
and  aU  other  located  in  the  Clearfield  District. 

Inasmuch  as  this  rate  included  the  haul  the  Railroad  was  bound 
to  transport  the  coal  from  the  mouth  of  the  mines,  and  could  use 
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its  own  engines  for  that  purpose  or  it  could  employ  the  Coal  Com- 
panies to  render  that  service,  pa3dng  them  proper  compensation 
therefor.  In  case  any  question  arose  as  to  the  reasonableness  of 
the  practice,  the  limits  within  which  the  station  rates  should  apply, 
or  the  reasonableness  of  the  allowance  paid  those  shippers  who 
supplied  motive  power,  the  Commission  alone  could  act.  For  the 
courts  are  no  more  authorized  to  determine  the  reasonableness 
of  an  allowance  for  a  haul  over  a  spur  track,  between  mine  and 
station,  than  they  are  to  pass  upon  the  reasonableness  of  a  rate 
for  a  haul,  over  a  trunk  hne,  between  station  and  station.  What 
is  or  was  a  proper  allowance  is  not  a  matter  of  law  until  after  it 
has  been  fixed  by  the  rate-regulating  body.  The  courts  can  then 
apply  that  law,  and,  measuring  what  has  been  charged  by  what 
the  Commission  declares  should  have  been  charged,  can  award 
damages  to  the  extent  of  the  injuries  occasioned  by  the  pa3rment 
of  the  allowance  found  to  have  been  unreasonable  and  unlawful. 

That  station  rates  may  be  applied  from  mill  or  mine  reached 
by  spur  tracks  is  recognized  by  the  ruling  of  the  Commission  in 
the  Tap  Line  Cases,  23  I.  C.  C.  277,  where,  in  dealing  with  the 
practice  of  pa3dng  an  allowance  for  hauling  lumber  from  sawmills, 
the  Commission  said  (p.  293) : 

''In  all  cases  it  is  apparently  the  practice  of  the  trunk  fines, 
where  no  allowance  is  made,  to  set  the  empty  car  at  the  miU  and 
to  receive  the  loaded  car  at  the  same  point.  Indeed,  they  do  this 
in  many  cases  even  when  an  allowance  is  made  to  the  tap  fine. 
But  whenever  this  service  is  performed  by  the  trunk  fine,  it  is 
included  in  the  lumber  rate  and  is  done  without  additional  charge. 
In  some  instances  the  switch  or  spur  track  connecting  the  mill 
with  the  tnmk  line  is  as  much  as  three  miles  long.  In  other  words, 
by  their  common  practice  the  pubfic  carriers  interpret  the  lumber 
rate  as  appl3dng  from  mills  in  this  territory  apparently  as  far  as 
three  miles  from  their  own  fines.  So  far  as  the  manufactured 
lumber  is  concerned,  it  may  therefore  be  said  that  where  a  miU 
has  a  physical  connection  with  a  trunk  line  and  is  not  more  than 
three  miles  distant  the  transportation  offered  by  the  trunk  line 
commences  at  the  miU.  If,  therefore,  a  lumber  company,  having 
a  mill  within  that  distance  of  a  trunk  line,  undertakes,  by  ar- 
rangement with  the  trunk  line,  to  use  its  own  power  to  set  the 
empty  car  at  the  mill  and  to  defiver  it  when  loaded  to  the  trunk 
line  it  is  doing  for  itself  what  the  trunk  fine,  under  its  tari£fs,  offers 
to  do  under  the  rate.  In  such  a  case  the  lumber  company  may 
therefore  fairly  be  said  to  furnish  a  facifity  of  transportation  for 
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which  it  may  reasonably  be  compensated  under  section  15  whether 
its  tap  line  is  incorporated  or  miinoorporated.  In  other  words, 
the  lumber  company  thus  does  for  itself  what  the  trunk  line  does 
with  its  own  power  at  other  mills  without  additional  charge  and 
what  it  must  therefore  do  for  the  particular  lumber  company 
without  additional  chaise.  Under  such  circumstances  we  think 
the  lumber  company,  under  section  15,  may  have  reasonable  com- 
pensation when  it  relieves  the  trunk  line  of  the  duty.  But  an 
allowance  under  such  circumstances  is  lawful  only  when  the  trunk 
line  prefers,  for  reasons  of  its  own  and  without  discrimination,  to 
have  the  lumber  company  perform  the  service.  It  is  not  lawful 
when  the  lumber  company  refuses  to  permit  the  trunk  line  to  do 
the  work."    23  I.  C.  C.  Rep.  277. 

In  view  of  this  ruling  it  is  apparent  that  lateral  allowances 
might  have  been  lawfully  paid.  They  became  unlawful  only  when 
unreasonable.  Whether  they  were  so  or  not  was  a  rate-making 
question  as  to  which  parties  were  directly  at  issue,  and  which  the 
courts  had  no  jurisdiction  to  determine  so  far  as  it  concerned  the 
allowances  to  the  Altoona,  Millwood  and  Glen  White  mines. 
Having  no  jurisdiction,  the  parties  could  not  by  consent  give  it 
to  the  court,  to  the  judge,  nor  to  the  Referee.  And  if,  as  claimed, 
the  stipulation  to  submit  the  case  to  the  Referee  estops  the  de- 
fendant from  insisting  on  the  plea  of  the  statute  of  limitations, 
that,  with  all  other  relevant  issues,  can  then  be  determined,  if  the 
Commission  decides  that  the  allowance  was  unlawful,  and  the 
carrier  has  no  other  defense. 

7.  But  the  situation  of  the  Bolivar  and  Latrobe  Companies 
was  very  different  from  that  at  the  Altoona,  Glen  White  and  Mill- 
wood mines,  and  a  different  conclusion  must,  therefore,  follow. 
The  Latrobe  and  Bolivar  Companies'  mines  were  located  in  the 
Latrobe  District,  where  the  rates  to  eastern  points  were  about 
20  cents  higher  than  from  the  Clearfield  District,  except  that  for 
a  part  of  the  time  they  were  the  same,  though  the  shipments  were 
then  small  by  comparison  with  those  from  the  Clearfield  District. 
During  that  period  the  plaintiff  shipped  in  competition  with  the 
Latrobe  and  Bolivar  Companies.  These  companies  owned  no 
engines,  and  they  hauled  no  cars  between  mine  and  station.  That 
work  was  included  in  the  rate,  and  the  Pennsylvania  did  the  haul- 
ing with  its  own  locomotives  and  crews.  It  therefore  owed  nothing 
to  the  Latrobe  and  Bolivar  Companies  for  the  service  which  the 
carrier  itself  performed,  and  the  so-called  allowance,  regardless 
of  the  amount,  was  a  mere  gift  —  a  rebate,  absolutely  forbidden 
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by  the  statute  and  ipso  fade  illegal.  Being  an  act  prohibited  by 
law,  it  was  not  necessary  to  have  any  preliminary  decision  to  that 
effect  by  the  Commission,  but  the  courts  could,  as  in  any  other 
case,  apply  the  law  to  the  facts  proven  and  award  damages  to  the 
person  injured.  The  decision  just  rendered  in  IrUemaHonal  Coal 
Company  v.  Pennsylvania  Railroad  makes  it  unnecessary  further 
to  discuss  this  branch  of  the  case.  For  the  court  undoubtedly 
had  jurisdiction  to  proceed  with  this  branch  of  the  case. 

The  judgment,  therefore,  must  be  reversed  in  so  far  as  the 
action  is  based  upon  pa3rments  to  the  Latrobe  and  Bolivar  Com- 
panies, and  aflBirmed  in  so  far  as  based  upon  pa3rments  to  the  Al- 
toona,  Glen  White  and  Millwood  Companies.  But  owing  to  the 
peculiar  facts  of  this  case,  the  unsettled  state  of  the  law  at  the  time 
the  suit  was  begun  and  the  failure  of  the  defendant  to  make  t&e 
jurisdictional  point  in  limine  so  that  the  plaintiff  could  then  have 
presented  its  claim  to  the  Commission  and  obtained  an  order  as 
to  the  reasonableness  of  the  practice  or  allowance,  —  direction 
is  given  that  the  dismissal  be  stayed  so  as  to  give  the  plaintiff 
a  reasonable  opportunity  within  which  to  apply  to  the  Commis- 
sion for  a  ruling  as  to  the  reasonableness  of  the  practice  and  the 
allowance  involved;  and,  if  in  favor  of  the  plaintiff,  with  the  right 
to  proceed  with  the  trial  of  the  cause  in  the  District  Court,  in 
which  the  defendant  shall  have  the  right  to  be  heard  on  its  plea 
of  the  statute  of  limitations  as  of  the  time  the  suit  was  filed  and 
any  other  defense  which  it  may  have. 

Affirmed  and  modified  in  part,  and  in  pari  reversed} 
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RAILROAD  COMPANY 

230  U.  S.  304  (1913). 

The  facts  are  stated  in  the  opinion. 

Mr,  William  A.  Glasgow,  Jr,,  with  whom  Mr.  Chester  N,  Farr, 
Jr.,  was  on  the  brief,  for  appellant. 

Mr,  John  G.  Johnson,  with  whom  Mr.  Frederic  D.  McKenney 
and  Mr.  Francis  L  Gowen  were  on  the  brief,  for  appellee. 

^  The  dissenting  opinion  of  Mr.  Justice  PrrNET  is  omitted.  —  Ed. 
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Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

There  are  a  large  number  of  coal  mines  in  the  Clearfield  District, 
Tyrone  Division  of  the  Coal  Region^  in  the  State  of  Pennsylvania. 
Between  January  1,  1900,  and  December  31,  1905,  the  total. outs- 
put  of  the  mines  in  the  Clearfield  District  averaged  18,500  tons 
per  day.  When  there  was  a  car  shortage,  the  Pennsylvania 
Railroad  allotted  to  each  mine  a  percentage  of  cars  assigned 
to  the  District,  calculated  according  to  the  capacity  of  the 
mine. 

On  this  basis  the  Morrisdale  Coal  Company  was  entitled  to 
about  4.8  per  cent  and  the  Berwind-White  Company  to  about 
18  per  cent. 

In  1908  the  Morrisdale  Company  brought  suit  against  the 
Railroad  for  damages  alleged  to  have  been  occasioned  by  an 
unfair  distribution  of  cars  to  it  and  an  undue  allotment  of  cars  to 
its  competitor,  the  Berwind-White  Company. 

Alleging  that  in  violation  of  its  duty  to  see  that  no  undue  prefer- 
ence was  given  to  any  other  person  or  corporation  in  the  District, 
the  carrier  failed  to  assign  to  the  plaintiff  its  fair  proportion  of  the 
entire  number  of  coal  cars  of  the  Railroad  Company,  to  which  pl^- 
tiff  was  entitled  and  that  this  failure  continued  from  the  begin- 
ning of  1900  to  the  close  of  1905,  the  effect  of  which  was  to  subject 
plaintiff  to  unreasonable  prejudice  with  respect  to  the  facilities 
for  shipping  coal  as  contrasted  with  the  facilities  furnished  other 
competitors  in  the  Clearfield  District,  and  as  a  result  of  the  unfair 
discrimination  and  the  failure  to  furnish  a  proper  allotment  of 
cars  and  equal  facilities,  plaintiff  was  obliged  to  buy  coal  at 
various  times  in  the  outside  market  at  .prices  then  prevailing  in 
order  to  fill  its  contracts  previously  entered  into  —  to  its  damage 
$250,000.  The  defendant  entered  a  plea  of  not  guilty  and  actio 
non  accrevit  infra  sex  annos.  On  the  trial,  the  jury  found  that  the 
exhibit  showing  damages  of  $67,156.07  was  correct.  ''If  the  court 
shall  be  of  opinion  that  the  questions  of  law  involved  in  the  case 
are  in  whole  or  in  part  with  the  plaintiff,  we  find  for  the 
plaintiff.  If,  however,  the  court  be  of  opinion  that  the  questions 
of  law  are  with  the  defendant,  then  we  find  in  favor  of  the 
defendant." 

There  was  no  conflict  in  the  evidence,  and  in  view  of  the  ad-^ 
missions  of  the  plaintiff  incorporated  in  the  record,  the  facts  can 
be  briefly  stated. 

The  capacity  of  plaintiff's  mine  was  4.8  per  cent,  of  the  output 
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of  the  Clearfield  region,  and  having  been  furnished  access  to  the 
books  of  the  carrier,  it  made  up  a  statement  showing  that  during 
23  months  between  March,  1902,  and  December  31, 1905,  in  which 
there  was  a  car  shortage,  the  Morrisdale  Company  received  less 
than  its  4.8  of  all  the  coal  cars  in  the  Clearfield  region,  while  the 
Berwind-White  Company  received  more  than  its  18  per  cent, 
of  all  the  coal  cars  in  the  region.  This  was  admitted  by  the  Rail- 
road, which  insisted  that  during  periods  of  car  shortage  it  divided 
the  cars  into  four  classes: 

1.  Private  cars,  belonging  to  persons  or  corporations  operat- 

ing mines  in  the  district; 

2.  Cars  of  foreign  railroads  consigned  to  designated  mines  to 

be  loaded  with  fuel  for  such  foreign  railroads; 

3.  Pennsylvania  Railroad  fuel  cars,  consigned  to  designated 

mines  to  be  loaded  with  fuel  for  railroad  use; 

4.  The  balance,  or  System  cars,  available  for  general  use,  it 

distributed  among  the  various  mines  in  the  proportion 
their  capacity  bore  to  the  total  output  of  the  Clearfield 
region,  the  plaintiff  being  allotted  its  due  proportion, 
or  4.8  per  cent,  thereof. 

The  Railroad  explained  that  the  apparent  excess  of  cars  fur- 
nished the  Berwind-White  Company  during  the  23  months  re- 
ferred to  was  due  to  the  fact  that  that  company  owned  a  large 
number  of  private  cars  on  which  it  appeared  that  wheelage  was 
paid  and  submitted  the  following  table  showing  the  number  and 
character  of  cars  in  the  Clearfield  Region  during  those  years: 

Individ-       C<Hnpany  Commer- 

ual  Coal  System         Foreign      oial  Box       Total 

1902  Cars  placed  14,221  16,119  31^048  22,544  11  83,943 

1903  Cars  places  20,483  15,614  20,947  24,222  13  81,279 

1904  Cars  placed  16,705  11,477  21,888  14,568  12  64,650 

1905  Cars  placed  26,716  22,812  24,769  5,542  374  80,213 

Total  78,125       66,022       98,652       66,876       410     310,085 

During  the  trial  plaintiff  admitted  that  there  had  been  no 
intentional  discrimination  against  it,  but  contended  that  its  state* 
ment  was  made,  up  from  the  books  on  the  basis  of  what  it  con- 
sidered to  be  the  law  of  the  case,  under  which  all  cars  available  for 
shipment  of  coal  should  be  counted  in  the  distribution. 

Plaintiff  admitted  that  if  the  Berwind-White  Company  was 
entitled  to  the  use  of  their  private  cars,  without  counting  them 
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against  what  it  was  entitled  to  under  the  percentage,  then  the 
Berwind-White  Company  did  not  get  an  excess  of  their  percentage. 
It  further  admitted  that  if  Fuel  cars  of  the  Pennsylvania  Railroad 
and  Fuel  cars  of  foreign  railroads,  consigned  to  particular  mines 
were  not  to  be  counted  against  such  mines,  then  plaintiff  had  no 
cause  of  complaint,  inasmuch  as  it  had  received  its  percentage  of 
the  balance  or  system  cars. 

The  Circuit  Court  dismissed  the  case  on  the  ground  that,  with- 
out preliminary  action  by  the  Commission,  the  court  had  no 
jurisdiction  of  a  suit  for  damages  alleged  to  be  occasioned  by 
undue  discrimination  against  the  plaintiff  and  undue  preference 
in  favor  of  its  competitor. 

The  plaintiff  took  the  case  to  the  Circuit  Court  of  Appeals, 
complaining  of  this  ruling  and  further  assigning  error  in  that 
the  court  failed  to  enter  judgment  in  its  favor  on  the  special 
verdict. 

The  Circuit  Court  of  Appeals  held,  one  judge  dissenting,  that 
the  plaintiff  had  the  option  of  taking  the  question  of  jurisdiction 
by  direct  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
or  it  could  take  the  whole  case,  including  the  matter  of  jurisdiction, 
to  the  Circuit  Court  of  Appeals.  That  court,  thereupon,  con- 
sidered the  whole  record,  and  (one  judge  dissenting)  affirmed  the 
judgment  of  the  Circuit  Court  on  the  ground  that  the  Circuit 
Court  had  no  jurisdiction  as  a  Federal  court  until  after  the  Com- 
mission had  passed  on  the  reasonableness  of  the  method  of  car 
distribution.  The  case  was  brought  here,  the  only  question  pre- 
sented by  the  record  being  whether  the  Circuit  Court  as  a  Federal 
court  had  jurisdiction. 

The  prohibitions  of  §  3  of  the  Commerce  Act  require  that  cars 
shall  be  fairly  allotted  to  shippers  without  unjust  discrimination 
or  unfair  preference.  But  the  statute  does  not  define  what  is  the 
proper  method  of  distribution  in  case  of  car  shortage,  and  at  the 
time  of  the  transactions  out  of  which  this  suit  arose,  no  general 
rule  had  been  adopted  by  the  carriers  or  promulgated  by  the  Com- 
mission. As  late  as  1910,  it  was  said  (19  I.  C.  C.  397)  that  the 
question  was  in  a  state  of  flux,  and  an  examination  of  the  decision 
in  the  numerous  cases  brought  about  that  time  will  show  that 
it  was  a  matter  about  which  there  was  much  difference  of  opinion. 
In  some  cases  it  was  held  that  private  cars  and  fuel  cars  of  foreign 
railroads  consigned  to  particular  mines,  should  be  counted  in 
making  the  distribution.  Others  held  that  such  cars  should  be 
counted,  but  that  if  the  foreign  cars,  or  those  owned  by  the  pri- 
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vate  corporations,  exceeded  their  percentage,  the  excess  might  be 
retained  by  those  coal  companies.  This  view  was  adopted  by  the 
Conmiission,  which  also  held  that  fuel  cars  belonging  to  the  car- 
rier should  be  counted  except  where  the  railroad  purchased  the 
entire  output  of  the  mine.  Trcuer  v.  Chicago  &c.  R.  JR.,  13  I.  C.  C. 
451;  HiOsdale  Coal  Co.  v.  Pennsylvania  R.  ft.,  19  I.  C.  C.  366, 
372;  Jacdby  v.  Pennsylvania  R.  U.,  19  I.  C.  C.  392;  Minds  v. 
Pennsylvania  R.  R.,  20  I.  C.  C.  62. 

It  was,  however,  recognized  that  there  could  be  no  hard  and 
fast  rule  and  that  circumstances  might  arise  which  would  other- 
wise warrant  a  departure  so  as  to  enable  the  carrier  to  meet  emer- 
gencies arising  from  a  strike  on  its  own  road,  or  embargoes  by 
connecting  lines  which  refused  to  haul  certain  articles  of  mer- 
chandise in  order  to  supply  communities  with  necessaries  of  life. 
Parks  V.  Cincinnati  &c.  Ry.,  10  I.  C.  C.  47;  Thompson  v.  Pennsyl- 
vania R.  R.y  10  I.  C.  C.  640. 

These  rulings  as  to  the  validity  of  a  particular  practice  and 
the  facts  that  would  warrant  a  departure  from  a  proper  rule  ac- 
tually in  force,  are  sufficient  to  show  that  the  question  as  to  the 
reasonableness  of  a  rule  of  car  distribution  is  administrative  in 
its  character  and  calls  for  the  exercise  of  the  powers  and  discretion 
conferred  by  Congress  upon  the  Commission.  It  was  distinctly 
so  ruled  in  the  Piicairn  Case,  216  U.  S.  481,  and  in  /.  C  C.  v. 
Illinois  Central,  216  U.  S.  452.  Those  cases  involve  a  considera- 
tion of  the  power  of  the  Commission  over  the  distribution  of  cars 
and  held  that  the  courts  could  not  by  mandamus  compel  it  to  make 
a  rule,  nor  by  injunction  restrain  the  enforcement  of  one  it  had 
promulgated.  If  in  those  direct  proceedings  the  courts  could 
not  pass  upon  the  question  of  reasonableness  of  3*  method  of 
allotting  cars  neither  can  it  do  so  as  an  incident  to  an  action 
for  damages. 

In  view  of  the  decision  in  the  Abilene,  Pitcaim  and  Robinson 
Cases  it  is  unnecessary  again  to  discuss  the  statute  or  do  more 
than  say  that  in  this  case  the  plaintiff  was  not  entitled  to  main- 
tain its  action  without  producing  an  order  of  the  Conmiission  that 
the  rule  adopted  by  the  Pennsylvania  Railroad  was  unreasonable. 

The  plaintiff,  however,  seeks  to  take  the  case  out  of  the  prin- 
ciple of  those  decisions,  insisting  that  this  is  a  suit  for  damages 
occasioned  by  a  violation  of  the  rule  —  and  that,  therefore,  with- 
out any  order  of  the  Commission  it  is  entitled  to  institute  a  suit 
for  the  recovery  of  damages  resulting  from  the  failure  to  distribute 
cars  according  to  the  method  established  by  the  Railroad  itself. 
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The  record,  however,  does  not  sustain  this  position,  for  the  evi- 
dence does  not  show  any  breach  of  the  rule  or  any  failure  to  de- 
hver  to  the  Morrisdale  Company  all  of  the  cars  to  which  it  was 
entitled  under  the  method  of  allotment  in  force  between  1900 

.  and  1906.  On  the  contrary,  it  was  admitted  at  the  hearing  that 
there  had  been  no  discrimination  against  the  plaintiff  in  the  appli- 
cation of  the  rule,  the  complaint  being  that  the  basis  of  allotment 
was  unreasonable  and  that  aU  cars  in  the  district  should  be  dis- 
tributed according  to  the  capacity  of  the  mine  without  deducting 
private  cars,  foreign  fuel  cars,  or  the  carrier's  own  fuel  cars. 
Whether  this  should  be  done  as  a  general  rule,  or  under  the  peculiar 
conditions  prevailing  on  defendant's  road  at  that  time  was,  as 
we  have  seen,  an  administrative  question  and  to  be  decided  by 
the  Commission  as  preliminary  to  the  right  to  maintain  this  suit. 
The  Circuit  Court  rightly  held  that  until  this  was  done  it  had  no 
jurisdiction  as  a  Federal  court  of  the  cause  of  action  sought  to  be 
enforced. 

It  is  argued  in  the  plaintiff's  brief  that  if  this  view  of  the  law 
should  be  sustained  the  case  should  not  be  dismissed  but  stayed 
until  the  plaintiff  could  apply  to  the  Conmiission  and  obtain  a 
ruling  on  the  question  as  to  whether  the  method  adopted  by  the 
Pennsylvania  Railroad  was  not,  during  the  years  1900  to  1906 
unjustly  discriminatory.  Attention  is  called  to  Scvihem  Ry.  v. 
Tifty  206  U.  S.  428,  434,  which  it  is  said  would  support  such  a 
provision  in  the  mandate.    In  that  case  the  shippers  filed,  on  April 

'  14,  1903,  a  bill  to  enjoin  an  advance  in  rate.  The  injunction  was 
refused  and  the  advance  went  into  effect.  The  cause  was  stayed 
while  the  complainants  were  pressing  their  appUcation  for  an  order 
from  the  Commission  that  the  rates  were  unreasonable.  Its  report 
was  in  their  favor  and  on  it  the  Circuit  Court  made  an  order  of 
restitution  (206  U.  S.  436).  But,  in  that  case  the  statute  of  limi- 
tations had  not  run  when  the  bill  was  filed,  when  the  stay  order 
was  granted,  nor  when  the  appUcation  was  made  to  the  Commis- 
sion,- while  in  the  present  case  the  plaintiff  was  barred  of  the  right 
to  apply  to  the  Commission  at  the  date  the  suit  was  filed  in  the 
United  States  Circuit  Court.  The  damages  which  were  claimed 
arose  from  a  failure  to  deliver  cars  prior  to  Dec.  31,  1905.  The 
suit  was  brought  July  17,  1908,  more  than  two  and  a  half  years 
later  and  after  the  passage  of  the  act  of  June  29,  1906,  34  Stat. 
584,  590,  c.  3591,  that  "all  complaints  for  the  recovery  of  damages 
shall  be  filed  with  the  Commission  within  two  years  from  the 
time  the  cause  of  action  accrued  and  not  after  and  a  petition  for 
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the  enforcement  of  an  order  shall  be  filed  in  the  Circuit  Court 
within  one  year  from  the  date  of  the  order  and  not  afterwards; 
Provided  that  claims  accrued  prior  to  the  passage  of  this  act  may 
be  presented  within  one  year." 

The  provisions  of  this  statute  would  prevent  the  modification 
asked  for,  and  the  judgment  is 

Affirmed. 

Mr.  Justice  Pttnet  dissented. 


TEXAS  4  PACIFIC  RAILWAY  COMPANY  v.  AMERICAN 

TIE  &  TIMBER  CO.,  LTD. 

234  U.  S.  138  (1914). 

The  facts  are  stated  in  the  opinion. 

Mr.  Hiram  Glass,  with  whom  Mr.  W.  L.  Hall  was  on  the  brief, 
for  plaintiff  in  error. 

Mr.  RoUin  W.  Rodgers,  with  whom  Mr.  R.  P.  Dorough  was 
on  the  brief,  for  defendant  in  error. 

Mr.  Chief  Justice  WfirrE  delivered  the  opinion  of  the  court. 

Basing  its  cause  of  action  on  the  Act  to  Regulate  Commerce 
the  American  Tie  &  Timber  Company,  defendant  in  error,  here- 
after called  the  Tie  Company,  commenced  suits  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Texas 
against  the  Texas  &  Pacific  Railway  Company,  plaintiff  in  error, 
and  the  Kansas  City  Southern  Railway  Company  to  recover 
damages  alleged  to  have  resulted  from  the  refusal  of  the  railway 
companies  to  furnish,  in  September,  October  and  November, 
1907,  cars  for  the  loading  of  oak  railway  crossties  at  various 
points  on  the  line  of  the  railways  in  Arkansas  and  Louisiana  for 
shipment  to  linwood,  Kansas,  beyond  the  lines  of  the  companies. 
The  cases  were  consolidated  for  trial,  subject  to  a  plea  to  the 
jurisdiction  filed  by  the  Kansas  City  Southern  Railway  Company, 
which  plea  was  afterward  sustained  and  the  suit  as  to  that  com- 
pany dismissed.  There  was  a  trial,  however,  as  to  the  Texas  k 
Pacific  Railway  Company,  resulting  in  a  verdict  and  judgment 
thereon  for  $17,112.33,  and  the  writ  of  error  now  before  us  is 
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prosecuted  by  the  Railway  Company  to  a  judgment  of  the  court 
below  affirming  the  trial  court.    (190  Fed.  Rep.  1022.) 

At  the  close  of  the  evidence  a  motion  was  made  to  dismiss 
^'because  under  the  facts  and  circumstances  now  disclosed  by  the 
record,  and  compatibly  with  the  act  of  Congress  of  the  United 
States  to  regulate  interstate  commerce,  this  court  has  no  power 
to  consider  and  decide  the  subject  matters  which  are  complained 
of,  or  to  award  the  relief  prayed  for  by  plaintiff."  The  denial 
of  this  motion  is  assigned  as  error  and  we  come  at  once  to  consider 
it  and  state  only  so  much  of  the  pleadings  and  evidence  as  is 
necessary  to  adequately  present  the  issue  to  be  decided. 

The  amended  petition  after  averring  that  the  Tie  Company 
was  a  Louisiana  corporation  and  that  the  Railway  Company 
was  a  corporation  organized  under  the  laws  of  the  United  States, 
alleged  in  substance  that  in  1901  the  Railway  Company  issued 
and  filed  with  the  Interstate  Commerce  Commission  "its  joint 
through  lumber  tariff,  T.  &  P.  No.  8500-H,  applying  on  lumber, 
all  kinds  (except  Walnut  and  Cherry),  lath  and  shingles  and 
articles  taking  same  rates  from  points  on  the  Texas  &  Pacific 
Railway  Co.  to  points  in  Kansas,"  by  which  a  joint  through  rate 
of  twenty-four  cents  per  hundred  pounds  was  put  into  effect 
from  points  on  the  Railway  Company's  line  in  Arkansas  and 
Louisiana  to  Linwood,  Kansas,  "on,  amongst  other  things,  oak 
lumber,"  which  rate  it  was  averred  had  been  continuously  in  effect 
from  the  date  of  the  filing  of  the  said  tariff  up  to  the  happening 
of  the  events  complained  of. 

It  was  averred  that  on  July  23,  1907,  the  Tie  Company  entered 
into  a  contract  with  the  Union  Pacific  Railway  Company  to 
deliver  to  said  company  f.  o.  b.  cars  Linwood,  Kansas,  160,000 
oak  railway  crossties  of  specified  dimensions  at  the  rate  of  fifteen 
thousand  per  month,  beginning  on  or  before  October  1,  1907, 
at  the  price  of  86  cents  per  tie,  which  contract  was  by  its  terms 
based  on  the  rate  of  24  cent^  per  hundredweight  fixed  in  the 
tariff  filed  as  above  stated  in  1901.  That  for  the  purpose  of  per- 
forming said  contract  the  Tie  Company  accumulated  at  stations 
on  the  Railway  Company's  line  in  Arkansas  and  Louisiana  44,541 
oak  crossties  for  shipment  to  Linwood,  Kansas,  and  on  October 
10,  1907,  requested  the  railway  to  furnish  cars  for  the  loading  of 
the  crossties  at  such  points.  It  was  alleged  that  after  furnishing 
three  cars,  which  were  loaded  by  the  Railway  Company  and 
shipped  at  the  rate  of  24  cents  per  hundred  pounds,  the  Railway 
Company  refused  to  provide  further  cars  or  to  receive  the  cross- 
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ties  for  shipment  upon  the  ground,  as  stated  by  it,  that  it  had  no 
through  rate  applicable  to  oak  railway  crossties  from  the  several 
poyits  on  its  line  to  Idnwood,  Kansas.  The  petition  charged, 
however,  that  the  joint  through  lumber  tariff  above  referred  to 
and.  the  rate  of  24  cents  thereby  established  included  oak  ties 
and  that  the  railway's  refusal  to  provide  cars  and  to  carry  the  ties 
at  its  published  rate  was  an  unjust  and  unreasonable  discrimina- 
tion against  the  Tie  Company,  against  the  several  places  on  the 
Railway  Company's  line  where  the  ties  had  been  accumulated 
and  against  the  ties  as  an  article  of  commerce,  which  discrimina- 
tion, it  was  averred,  was  practiced  by  the  Railway  Company 
with  the  object  of  preventing  the  movement  of  the  crossties  to 
points  beyond  its  line  and  of  thus  compelling  the  Tie  Company  to 
sell  the  ties  which  it  had  accumulated  to  the  Railway  Company. 
It  was  alleged  that  the  refusal  to  transport  the  ties  had  resulted 
in  unreasonable  prejudice  and  disadvantage  to  the  Tie  Company 
and  to  the  traffic  in  ties,  and  in  benefit  to  the  Railway  Company 
as  a  purchaser  and  consumer  of  crossties,  all  of  which  constituted 
a  violation  of  the  Act  to  Regulate  Commerce.  It  was  averred 
that  in  consequence  of  the  refusal  of  the  Railway  to  furnish  the 
cars  and  the  resulting  inability  of  the  Tie  Company  to  deliver 
the  ties  to  the  Union  Pacific  Railway  under  the  contract,  that 
company  had  cancelled  the  contract  to  buy  the  ties.  And  the 
amount  sought  to  be  recovered  was  alleged  to  be  the  loss  resulting 
to  the  Tie  Company  consequent  on  such  cancellation,  together 
with  punitive  damages  based  on  the  '^wilful,  wanton  and  mali- 
cious" conduct  on  the  part  of  the  Railway  Company,  and  a 
reasonable  attorney's  fee. 

The  Railway  Company  besides  denjdng  generally  the  allegations 
of  the  amended  petition  alleged  that  its  joint  through  lumber 
tariff  did  not  include  a  rate  on  oak  railway  crossties,  but  that 
crossties  were  a  separate  and  distinct  and  well-recognized  freight 
commodity,  and  that  at  the  time  mentioned  in  the  petition  it  had 
not  filed  with  the  Interstate  Commerce  Commission  any  tariff 
under  which  it  could  lawfully  accept  for  interstate  shipment,  at 
a  through  rate,  the  crossties  offered  by  the  Tie  Company.  The 
answer  further  denied  that  its  failure  to  have  in  effect  such  a 
rate  was  a  discrimination  against  crossties  or  the  Tie  Company 
or  any  locality,  and  alleged  that  oak  crossties  had  never  before 
been  offered  to  it  in  Arkansas  and  Louisiana  for  shipment  to 
interstate  points  on  its  lines  or  connections  so  as  to  render  it 
advisable  to  establish  such  a  rate.    It  was  averred  that  when  the 


572      FUNCTION  OF  COUBTS  IN  THE  ENFORCEMENT  OF  THE  ACT 

Railway  Company  first  learned,  in  September,  1907,  of  the  pur- 
pose of  the  Tie  Company  to  ship  crossties  it  at  once  notified  the 
Tie  Company  that  it  had  no  through  rate  on  ties  and  therefore 
would  not  be  able  to  offer  such  a  rate  but  would  seek  to  establish 
a  through  rate  of  fifty  cents  per  hundredweight  if  sufficient  time 
was  allowed  it  to  give  the  public  notices  of  the  filing  of  the  tariff 
as  required  by  the  statute.  It  was  then  alleged  that  thereafter 
the  first  intimation  that  the  Railway  Company  had  of  the  pur- 
poses of  the  Tie  Company  was  a  letter  transmitted  to  one  of  its 
officers  from  the  Interstate  Commerce  Commission  informing 
the  Railway  Company  of  the  fact  that  the  Tie  Company  had 
filed  an  informal  complaint  with  the  Commission  on  the  ground 
that  although  the  Railway  Company's  tariff  on  lumber  embraced 
crossties,  it  had  announced  its  intention  not  to  receive  them 
under  the  lumber  schedule,  and  protesting  in  advance  against 
permitting  the  Railway  Company  to  file  a  specific  tariff  on  cross- 
ties  at  fifty  cents  per  himdredweight,  because,  as  compared  with 
the  24  cent  lumber  rate,  it  would  be  unreasonable.  That  at 
once  to  avoid  difficulty  the  Railway  Company  applied  to  the  Inter- 
state Commerce  Commission  to  be  allowed  immediately  to  put 
into  effect  a  cross-tie  rate  at  24  cents  per  hundred  pounds,  the 
same  as  the  lumber  rate,  and  such  request  was  refused  by  the 
Commission.  Request  was  then  made  to  put  in  such  a  rate  after 
five  days'  notice,  which  was  likewise  refused,  and  thereupon  in 
January,  1908,  the  Railway  Company  issued  and  filed  with  the 
Interstate  Commerce  Commission  a  joint  through  lumber  tariff 
amended  so  as  to  include  at  the  lumber  rate  'Vood  railroad 
crossties,  all  kinds,  car  loads."  The  answer  then  charged  that 
at  no  time  until  such  tariff  became  effective,  February  13,  1908, 
could  the  Railway  Company  have  lawfully  accepted  and  carried 
oak  railway  crossties  under  the  provisions  of  the  Act  to  R^ulate 
Commerce.  Referring  to  an  averment  in  the  petition  concemmg 
the  acceptance  of  three  cars  of  crossties  at  about  this  time  for 
shipment  at  the  lumber  rate,  the  answer  averred  that  if  the  facts 
were  true  it  furnished  no  basis  for  recovery,  as  the  receipt  of  the 
ties  inadvertently  or  otherwise  in  the  absence  of  a  rate  would 
have  been  a  violation  of  law  and  afforded  no  ground  for  inferring 
the  obligation  to  continue  to  do  so,  and  besides  did  not  aid  the 
plaintiff's  case,  which  was  based  upon  the  refusal  of  the  Railway 
Company  to  take  freight  at  an  established  and  existing  rate,  not 
upon  any  supposed  obligation  by  estoppel  to  do  so  when  there 
was  no  established  rate.    And  by  an  amendment  to  the  answer 
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it  was  insisted  that  under  §  9  of  the  Act  to  Regulate  Commerce 
the  plaintiff  could  not  prosecute  its  action  because  by  making  a 
complaint,  as  it  had  done,  to  the  Interstate  Commerce  Com- 
mission concerning  the  failure  to  treat  the  lumber  tariff  as  embra- 
cing a  rate  on  crossties,  the  plaintiff  had  elected  to  proceed  before 
the  Commission. 

The  evidence  at  the  trial  tended  to  support  the  allegations  of 
the  amended  petition  as  to  the  making  of  the  contract  with  the 
Union  Pacific  Railway  Company,  the  accumulation  of  crossties 
at  the  several  stations  on  the  Railway's  line,  the  request  for  cars 
for  the  shipment  of  the  ties  to  linwood,  Kansas,  the  refusal  of 
the  Railway  to  provide  the  cars,  the  cancellation  of  the  contract 
by  the  Union  Pacific  Railway  Company,  and  the  consequent  loss 
to  the  Tie  Company.  The  Railway  Company's  joint  through 
lumber  tariff  was  introduced  in  evidence  and  it  was  not  disputed 
that  by  it  a  rate  of  24  cents  per  100  pounds  was  .established  on 
oak  lumber  and  that  oak  railway  crossties  were  not  specifically 
mentioned.  The  Railway  Company  also  introduced  in  evidence 
the  correspondence  between  it  and  the  Interstate  Commerce 
Commission  showing  among  other  things  the  request  to  be  allowed 
to  put  immediately  into  effect  the  cros&-tie  rate  and  the  refusal 
of  the  Commission  to  grant  the  request,  and  the  other  facts  and 
circumstances  stated  in  the  answer.  It  is  not  disputable  that 
the  pivotal  question  in  the  case  was  whether  oak  railway  crossties 
were  included  in  the  filed  tariff  fixing  a  through  lumber  rate  of 
24  cents  per  hundredweight,  and  so  far  as  the  solution  of  that 
.inquiry  depended  upon  the  views  of  men  engaged  in  the  lumber 
and  railroad  business  as  developed  in  the  testimony  it  is  equally 
indisputable  that  there  was^an  irreconcilable  conflict.  And  this 
conflict  at  once  leads  to  a  consideration  of  the  principle  which 
dominates  the  controversy  and  upon  which  its  decision  therefore 
depends. 

There  is  no  room  for  controversy  that  the  law  required  a  tariff 
and  therefore  if  there  was  no  tariff  on  crossties,  the  making  and 
filing  of  such  tariff  conformably  to  the  statute  was  essential. 
And  it  is  equally  clear  that  the  controversy  as  to  whether  the 
lumber  tariff  included  crossties  was  one  primarily  to  be  determined 
by  the  Commission  in  the  exercise  of  its  power  concerning  tariffs 
and  the  authority  to  regulate  conferred  upon  it  by  the  statute. 
Indeed,  we  think  it  is  indisputable  that  that  subject  is  directly 
controlled  by  the  authorities  which  establish  that  for  the  preserva- 
tion of  the  uniformity  which  it  was  the  purpose  of  the  Act  to 


574   FUNCTION  OF  COURTS  IN  THE  ENFOBCEMENT  OF  THE  ACT 

Regulate  Commerce  to  secure,  the  courts  may  not  as  an  original 
question  exert  authority  over  subjects  which  primarily  come  with 
the  jurisdiction  of  the  Commission.  Texas  &  P.  R,  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426;  BaU.  &  Ohio  R.  Co.  v.  UnUed  States 
ex  rel,  Pitcaim  Coal  Co.,  215  U.  S.  481;  Robinson  v.  Baltimore  & 
0.  R.  Co.,  222  U.  S.  506;  Mitchell  Coal  Co.  v.  Penna.  R.  R.  Co., 
230  U.  S.  247;  Morrisdale  Coal  Co.  v.  Penna.  R.  R.  Co.,  230  U.  S. 
304.  No  question  is  made  as  to  the  controlling  effect  of  the 
doctrine  as  a  general  rule,  but  it  is  urged  that  it  is  not  applicable 
to  this  case  for  the  following  reasons: 

(a)  The  foundation  upon  which  the  doctrine  rests,  it  is  in- 
sisted, is  the  necessity  of  a  uniform  enforcement  of  the  Interstate 
Commerce  Act  and  the  danger  of  diversity  and  conflict  arising  if 
questions  concerning  the  existence  of  tariffs  or  their  reasonable- 
ness, of  discriminations  and  preferences  were  left  to  be  originally 
determined  by  courts  of  general  jurisdiction,  thus  giving  rise  to 
the  possibility  of  one  rule  in  one  jurisdiction  and  another  in 
another.  But  the  argument  proceeds  to  insist  that  upon  the 
principle  that  where  the  reason  for  the  application  of  a  law  ceases 
to  exist  the  law  itself  ceases  to  apply,  the  settled  construction  of 
the  Act  to  Regulate  Commerce,  announced  and  enforced  in  the 
Abilene  and  other  cases,  has  here  no  application  because  it  is  so 
plain  that  oak  crossties  were  included  in  the  lumber  rate  as  fixed 
in  the  tariff  of  the  Railway  Company  that  there  is  no  reason  for 
proceeding  primarily  before  the  Commission,  as  there  is  no  possi- 
bility of  difference  on  the  subject  if  left  to  the  consideration 
of  the  courts.  We  need  not  pause  to  point  out  the  palpable  erron 
of  law  which  the  proposition  involves  since  on  the  face  of  the 
record  it  is  apparent  that  the  assumption  of  fact  upon  which  it 
rests  is  absolutely  without  foundation.  We  say  this  because 
nothing  could  more  clearly  demonstrate  such  result  than  does 
the  conflict  and  confusion  in  the  testimony  concerning  whether 
crossties  were  included  in  the  filed  lumber  tariff.  And  indeed 
the  same  demonstration  arises  from  a  consideration  of  some 
decided  cases,  as,  for  instance,  American  Tie  &  Timber  Company 
V.  Kansas  City  So.  Ry.  Co,  et  al.,  175  Fed.  Rep.  28,  33,  presumably 
a  report  of  this  case,  where  it  appears  that  at  the  first  hearing 
the  trial  judge  was  so  clearly  of  the  opinion  that  crossties  were 
not  lumber  that  he  so  charged  the  jury  and  directed  a  verdict  for 
the  Railroad  Company.  See  also  Greason  v.  St.  Louis  &c.  R.  Co., 
112  Mo.  App.  116,  where  it  is  apparent  that  the  same  conclusion 
was  reached. 
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(b)  Because  the  question  has  been  determined  by  the  Inter- 
state Commerce  Commission  in  Reynolds  v.  Railway  Co.,  1  I.  C. 
C.  Rep.  600,  685.  An  examuiation  of  that  report,  however, 
discloses  that  the  railway  had  in  effect  a  published  rate  on  cross- 
ties  eo  nomine  and  the  complaint  was  that  it  was  unreasonable 
because  it  was  higher  than  the  rate  on  lumber.  The  ruling  of  the 
Commission  was  not  that  the  lumber  rate  included  a  rate  on 
ties,  but  that  the  rate  on  ties  was  unreasonable  as  compared  with 
the  lumber  rate  and  should  be  reduced. 

(c)  Because  the  Railway  Company  by  loading  and  carrying 
the  three  cars  of  ties  under  the  24-cent  rate  had  itself  recognized 
the  applicability  of  the  lumber  rate  to  crossties  and  was  concluded 
thereby.  But  without  stopping  to  consider  the  tendency  of  the 
proof  establishing  the  want  of  foundation  for  the  proposition  we 
think  it  is  wanting  in  merit  for  this  obvious  reason:  If,  as  we  have 
seen,  the  question  of  whether  crossties  were  embraced  in  the 
filed  tariff  concerning  lumber  was  involved  in  such  conflict  and 
doubt  as  to  require  the  action  of  the  Interstate  Commerce  Com- 
mission, the  situation  was  such  that  the  Railway  Company  could 
not  do  by  indirection  that  which  the  statute  permitted  it  to  do 
only  by  compliance  with  the  law,  that  is,  filing  its  tariffs  in  the 
regular  way.  Nothing  could  better  serve  to  demonstrate  this 
self-evident  truth  than  by  recurring  to  the  fact  that  at  the  very 
inception  of  the  controversy  the  request  made  by  the  Railway 
Company  to  the  Interstate  Commerce  Commission  to  be  allowed  to 
immediately  put  in  the  rate  on  crossties  was  refused  by  that  body. 

(d)  Because  the  Railway  Company  did  not  refuse  to  transport 
the  ties  in  good  faith  and  insisted  upon  the  absence  of  a  scheduled 
rate  simply  as  a  pretext  and  device  for  preventing  the  shipment 
of  the  ties  and  their  delivery  in  performance  of  the  contract  with 
the  Union  Pacific  Railway,  and  with  the  ulterior  and  wrongful 
motive  of  keeping  the  ties  on  its  line  so  as  to  be  able  to  purchase 
them  itself  from  the  Tie  Company.  But  without  pausing  to  do 
more  than  direct  attention  to  the  fact  that  this  proposition  is 
necessarily  disposed  of  by  what  we  have  said,  that  is,  by  the 
lawfulness,  in  view  of  the  state  of  the  existing  and  filed  tariff,  of 
the  refusal  until  the  Commission  had  acted,  we  think  all  the  con- 
tentions under  this  last  head  are  completely  answered  by  the 
statement  that  the  suit  was  based  upon  the  unlawfulness  of  the 
action  of  the  Railway  Company  in  refusing  to  carry  the  ties  in 
view  of  the  filed  tariffs,  and  therefore  the  contentions  are  not 
open  for  our  consideration. 
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It  results  that  error  was  committed  by  the  court  in  declining 
to  sustain  the  motion  to  dismiss  for  want  of  jurisdiction  and 
therefore  it  is  our  duty  to  reverse. 

Reversed. 

Mr.  Justice  Pitnet  dissents. 


VULCAN  COAL  &  MINING  COMPANY  v.  ILLINOIS 
CENTRAL  RAILROAD  COMPANY. 

ST.  LOUIS-COULTERVILLE  COAL  COMPANY 

V.  SAME. 

GROOM  COAL  COMPANY  v.  SAME. 

33  I.  C.  C.  52  (1915). 

J2.  W.  Rapiequet  and  Winkleman  &  Ogle  for  complainants. 
R.  V.  Fletcher  for  defendant. 

Report  of  the  Commission. 

Meter,  Commissioner: 

Three  complaints  are  under  consideration  in  this  case,  identical 
both  as  to  their  averments  and  as  to  the  character  of  proof  offered. 
The  complainants  operate  coal  mines  at  Belleville  and  Coulter- 
ville,  111.,  on  the  line  of  defendant's  railroad.  They  allege  that 
during  certain  periods  of  1911,  1912,  and  1913,  defendant  failed 
upon  request  to  furnish  a  reasonably  adequate  supply  of  cars  for 
the  shipment  of  coal  from  their  mines.  We  are  asked  to  award 
reparation  equal  to  the  loss  of  profits  on  interstate  shipments  of 
coal  which  would  have  been  made  had  the  car  supply  been  reason* 
able,  plus  the  greater  cost  of  mining  due  to  restricted  output. 
The  complaints  as  originally  drawn  included  a  prayer  for  damages 
on  account  of  the  alleged  failure  of  defendant  to  distribute  its 
available  equipment  upon  a  nondiscriminatory  basis,  but  upon 
the  argument  the  issues  were  narrowed  to  a  consideration  of  the 
reasonableness  of  the  car  supply  during  the  periods  in  question. 

The  first  question  which  presents  itself  is  one  of  furisdiction. 
In  its  answer  and  upon  the  hearing  and  argument  defendant  con- 
tends that  we  are  without  jurisdiction  to  award  damages  on 
account  of  any  alleged  failure  on  its  part  to  furnish  equipment. 
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It  is  urged  that  this  is  a  question  for  the  determination  of  the 
courts. 

Section  1  of  the  act  to  regulate  commerce,  as  amended  June  29, 
1906,  provides,  in  part,  that  — 

'^  .  .  the  term  'transportation'  shall  include  cars  .  .  .  and 
it  shall  be  the  duty  of  every  carrier  subject  to  the  provisions  of 
this  act  to  provide  and  furnish  such  transportation  Upon  reason- 
able request  therefor.  ..." 

Section  8  of  the  act  provides  — 

''That  in  case  any  common  carrier  subject  to  the  provisions  of 
this  act  shall  do,  cause  to  be  done,  or.  permit  to  be  done;,  any  act, 
matter,  or  thing  in  this  act  prohibited  or  declared  to  be  unlawful, 
or  shall  omit  to  do  any  act,  matter,  or  thing  in  this  act  required 
to  be  done,  such  common  carrier  shall  be  liable  to  the  person  or 
persons  injured  thereby  for  the  full  amount  of  damages  sustained 
in  consequence  of  any  such  violation  of  the  provisions  of  this  act, 
together  with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed 
by  the  court  in  every  case  of  recovery,  which  attorney's  fee  shall 
be  taxed  and  collected  as  part  of  the  costs  in  the  case." 

Section  9  of  the  act  provides,  in  part  — 

"That  any  person  or  persons  claiming  to  be  damaged  by  any 
common  carrier  subject  to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Commission  as  hereinafter  provided  for, 
or  may  bring  suit  in  his  or  their  own  behalf  for  the  recovery  of 
the  damages  for  wUch  such  common  carrier  may  be  hable  under 
the  provisions  of  this  act,  in  any  district  or  circuit  court  of  the 
United  States  of  competent  jurisdiction;  but  such  person  or 
persons  shall  not  have  the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  case  elect  which  one  of  the  two  methods  of 
procedure  herein  provided  for  he  or  they  will  adopt." 

Section  13  of  the  act  gives  the  Commission  jurisdiction  upon 
complaint  of  anything  done  or  omitted  to  be  done  in  contraven- 
tion of  the  provisions  of  the  act  by  any  common  carrier  subject 
to  its  provisions  and,  in  the  event  of  a  failure  of  the  carrier  to 
satisfy  the  complaint,  provides  for  investigation  by  the  Commis- 
sion. In  the  case  of  an  investigation  it  is  by  section  14  of  the 
act  made  the  duty  of  the  Commission  to  state  its  conclusions 
in  writing,  together  with  its  decision,  order,  or  requirement  in 
the  premises,  and,  in  case  damages  are  awarded,  the  finding  of 
fact  on  which  the  award  is  made. 

Although  it  is  recognized  by  defendant  that  the  provisions  of 
section  1  of  the  act  above  referred  to  specifically  impose  upon 
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carriers  the  duty  to  furnish  cars  for  interstate  traffic  upon  reason- 
able requests  therefor,  it  is  argued  that  it  does  not  necessarily 
follow  that  this  CkHnmission  has  jurisdiction  to  award  damages 
consequent  upon  a  carrier's  failure  to  perform  this  duty.  Atten- 
ti(Mi  is  called  to  several  sections  of  the  act  regulating  matters  which 
it  is  asserted  must  obviously  be  committed  to  the  courts.  Thus, 
by  section  20  it  is  made  the  duty  of  each  raihroad  company  to 
issue  a  bill  of  lading,  and  it  is  provided  that  the  initial  carrier 
shall  be  responsible  for  all  damages  even  though  they  be  caused 
by  a  connecting  carrier.  By  section  23  jurisdiction  is  conferred 
upon  th^  courts  of  the  Uiuted  States  to  entertain  petitions  for 
writs  of  mandamus  to  compel  common  carriers  to  move  and  trans- 
port traffic  and  to  furnish  cars.  Other  provisions  of  the  act 
provide  for  criminal  prosecution,  and  it  is  submitted  that  this 
Commission  would  not  sit  as  a  criminal  court  to  decide  whether 
the  act  has  been  violated  and  to  impose  punishment  therefor. 
It  is  argued  that  these  provisions  of  the  act  indicate  that  some 
things  therein  contained  are  for  the  Commission  to  decide,  and 
other  matters  are  left  to  the  courts. 

Based  on  the  decision  of  the  Supreme  Court  in  T,  <t  P.  Ry.  Co, 
V.  Abilene  Cotton  Oil  Co.,  204  U.  S.,  426,  defendant  contends 
that  if  the  Commission  has  jurisdiction  in  a  case  of  this  sort,  the 
courts  have  not,  and  conversely,  if  the  courts  have  jurisdiction 
the  Commission  has  not.  It  claims  that  in  this  decision  the  Su- 
preme Court  has  read  out  of  section  9  of  the  act  that  provision 
which  gives  any  person  claiming  to  be  injured  by  any  common 
carrier  subject  to  the  provisions  of  the  act  the  election  either  to 
bring  his  complaint  before  the  Commission  or  to  bring  suit  in  a 
court  of  competent  jurisdiction.  Consequently,  it  is  argued  that 
when  the  complainant  in  this  case  asks  for  an  order  of  reparation 
at  the  hands  of  the  Commission  it  is  a  denial  of  the  jurisdiction 
of  the  court.  In  further  support  of  this  position  defendant  calls 
attention  toB.&O.  R.  R.  Co.  v.  Piicaim  Coed  Co.,  215  U.  S.,  481; 
P.  R.  R.  Co.  V.  Intemalianal  Coal  Mining  Co.,  230  U.  S.,  184; 
Morriadale  Coal  Co.  v.  P.  R.  R.  Co.,  230  U.  S.,  304;  S.  Ry.  Co.,  v. 
Reid,  222  U.  S.,  424;  and  Mitchell  Coal  Co.  y.  P.  R.  R.  Co.,  230 
U.  S.,  247.  These  cases  will  be  discussed  in  detail  later  on.  De- 
fendant  argues  that  suits  for.  damages  on  account  of  failure  to 
furnish  cars  are  among  the  matters  mentioned  in  the  act  to  regu- 
late commerce  with  which  the  Commission  is  not  called  upon 
directly  to  deal,  and  jurisdiction  in  regard  to  which  is  obviously 
conferred  upon  the  courts. 
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It  is  further  contended  that,  under  the  seventh  amendment  to 
the  federal  constitution  the  question  here  under  consideration 
requires  a  jury  trial,  of  which  defendant  will  be  deprived  should 
the  Commission  assume  jurisdiction. 

It  is  urged  that  the  Commission  has  not  heretofore  entertained 
the  view  that  it  has  jurisdiction  in  controversies  of  this  charac- 
ter. Defendant  calls  attention  to  the  following  conference  rul- 
ings and  decisions  wherein  we  have  refused  to  take  jurisdiction 
in  situations  which  defendant  alleges  are  analogous  to  the  one 
presented  in  the  present  case:  Conference  Rulings  Nos.  1B7,  296, 
317 y  and  884;  Council  v.  W.  &  A.  R.  R.  Co.,  1  I.  C.  C;  339,-  New 
Orleans  Cotton  Exchange  v.  /.  C.  R.  R.  Co.,  3  I.  C.  C,  534;  Loiul 
V.  S.  C.  R.  R.  Co.,  5  I.  C.  C,  529;  Duncan  v.  A.,  T.  dt  S.  F.  R.  R. 
Co.,  6  I.  C.  C,  85;  Jones  v.  St.  L.  &  S.  F.  R.  R.  Co.,  12  I.  C.  C, 
144;  Blume  &  Co.  v.  Wells  Fargo  &  Co.,  15  I.  C.  C,  53;  Rogol 
Brewing  Co;  v.  Adams  Express  Co.,  15  I.  C.  C,  255;  Joynes  v. 
P.  R.  R.  Co.,  17 1.  C.  C,  361 ;  Hillsdale  Coal  &  Coke  Co.  v.  P.  R.  R. 
Co.,  19  I.  C.  C,  356;  Ponchatoula  Fanners  Asso.  v.  /.  C.  R.  R. 
Co.,  19  I.  C.  C,  513;  Buffalo  Hardwood  Lumber  Co.  v.  B.  &  0. 
S.  W.  R.  R.  Co.,  21  I.  C.  C,  536;  and  Richmond-Eureka  Mining 
Co.  V.  E.  N.  Ry.  Co.,  29  I.  C.  C,  62. 

Attention  is  also  called  to  the  decision  of  the  United  States 
circuit  court  for  the  western  district  of  Missouri  in  Dandger  v. 
Wells  Fargo  &  Co.,  154  Fed.,  379,  and  to  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  L.  &  N.  R.  R.  Co.  v.  Cook 
Brewing  Co.,  223  U.  S.,  70,  as  holding,  according  to  defendant's 
interpretation  of  these  opinions,  that  the  Commission  has  no 
jurisdiction  to  award  damages  in  case  shipments  have  been  re- 
fused by  a  carrier.  It  is  argued  that  there  can  be  no  distinction 
in  principle  between  the  refusal  on  the  part  of  a  carrier  to  accept 
shipments  and  the  failure  on  the  part  of  the  same  carrier  to  fur- 
nish needed  equipment.  These  cases  will  also  be  given  considera- 
tion later  on.  Defendant  states  that  numerous  cases  of  the  failure 
of  carriers  to  furnish  cars  have  been  entertained  by  the  courts, 
and  that  the  causes  have  proceeded  to  judgment  without  any 
point  having  been  made  as  to  the  necessity  of  prerequisite  action 
by  the  Commission.  If  such  action  by  the  Commission  be  nec- 
essary, it  is  alleged  that  a  large  number  of  cases  now  before  the 
courts  are  not  properly  there. 

Reverting  again  to  section  23  of  the  act  and  its  bearing  upon 
the  present  case,  the  question  is  asked  how  the  theory  that  the 
determination  of  the  legal  sufficiency  of  the  car  supply  must  be 
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primarily  submitted  to  the  Commission  can  be  reconciled  with 
the  provisions  of  section  23,  which  commit  to  the  courts  the  right 
to  issue  writs  of  mandamus  to  compel  carriers  to  move  traffic 
and  furnish  cars.  It  is  argued  that  whether  the  suit  be  for  man- 
damus under  section  23  or  whether  it  be  for  damages,  as  in  the 
instant  case,  the  question  in  both  cases  must  be  to  find  out  whether 
the  car  supply  was  legally  sufficient. 

A  further  contention  made  by  defendant  is  that  as  a  matter 
of  expediency  this  Commission  should  not  take  jurisdiction  of 
such  matters  as  those  herein  involved.  Defendant  fears  that  if 
complaints  of  this  character  are  recognized  by  the  Commission 
it  will  be  seriously  handicapped  by  lack  of  time  to  devote  to 
important  questions  clearly  committed  to  it  by  the  provisions 
of. the  act.  .  .  .^ 

A  careful  examination  of  the  language  used^y  the  Supreme 
Court  shows  that  it  has  nowhere  declared  that  there  can  be  no 
concurrent  jurisdiction  of  the  Commission  and  the  courts.  True, 
it  has  stated  that  section  9  must  be  read  in  the  light  of  the  re- 
mainder of  the  act  and  can  not  be  so  interpreted  as  to  defeat 
the  purposes  of  the  act.  For  that  reason  it  was  held  that  certain 
questions  may  not  be  brought  before  the  courts  for  adjudication 
without  a  prior  determination  by  this  Commission.  The  fallacy 
of  defendant's  reasoning  becomes  evident  when  we  consider  the 
reasons  assigned  by  the  court  for  not  assuming  original  juris- 
diction of  administrative  questions.  In  the  Abilene  case  the  court 
said  that  an  interpretation  of  the  act  which  would  allow  a  shipper 
to  obtain  relief  upon  the  basis  that  the  established  rate  was  un- 
reasonable in  the  opinion  of  a  court  and  jury  would  "destroy 
the  prohibition  against  preference  and  discrimination";  and 
would  make  it  impossible  to  maintain  "a  uniform  standard  of 
rates."  In  other  words,  an  opposite  holding  would  have  accom- 
plished the  very  thing  which  the  act  to  regulate  commerce  was 
intended  to  prevent.  Can  it  be  argued  that  if  the  Commission 
assumed  jurisdiction  in  the  present  case  the  accomplishment  of 
the  objects  and  purposes  of  the  act  would  be  endangered?  It 
is  obvious  that  such  a  contention  can  not  be  made.  In  the 
Mitchell  case  it  is  definitely  stated  that  "section  9  gives  the  plain- 
tiff the  option  of  going  before  the  Commission  or  the  courts  for 
damages  occasioned  by  a  violation  of  the  statute."    The  only 

^  The  Commission  here  considered  the  authorities  banning  with  the 
Abilene  c<ue,  204  U.  S.  426,  p.  502  et,  seq.,  supra.  —  £d. 
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exception  made  in  any  instance  is  that  necessitated  by  the 
prior  adjudication  by  the  Commission  of  an  administrative 
question. 

Furthermore,  one  can  not  escape  the  conclusion  that  the  ques- 
tion as  to  the  extent  to  which  defendant  failed  to  comply  with 
the  duty  it  owed  complainants  to  furnish  cars  upon  reasonable 
request  therefor  is  an  administrative  one  of  which  the  Commis- 
sion alone  can  take  original  jurisdiction.  This  must  be  true 
unless  it  be  the  carrier's  absolute  duty  to  furnish  cars  at  all  times 
to  the  full  extent  of  the  shipper's  demands.  Only  then  would 
this  complaint  present  a  question  like  that  conffldered  in  P.  R.  R. 
Co.  V.  International  Coal  Co,,  supra  [230  U.  S.  184].  It  may  be 
that  after  the  determination  by  the  Commission  of  the  number 
of  cars  which  the  defendant  should  have  furnished  and  of  the 
times  when  it  should  have  furnished  them  the  courts  would  have 
concurrent  jurisdiction  with  the  Commission  of  the  ascertain- 
ment of  the  damages  suffered  by  complainants  by  reason  of 
defendant's  failure  to  perform  that  duty.  However,  it  is  not  a 
carrier's  duty  to  furnish  all  cars  demanded  at  all  times.  In  sub- 
stance section  1  provides  that  upon  reasonable  request  it  shall  be 
the  duty  of  every  carrier  to  furnish  cars.  By  virtue  of  these 
requirements  it  becomes  the  carrier's  duty  to  maintain  a  reason- 
ably adequate  car  supply,  and  the  question  of  what  is  a  reasona- 
bl5r  adequate  car  supply  is  just  as  much  an  administrative  one  as 
the  question  of  what  is  a  reasonable  rate.  The  legal  sufficiency 
of  defendant's  car  supply  can  not  be  definitely  fixed  by  the  statute. 
It  is  a  question  which,  using  the  language  of  the  court  in  the 
MitcheU  case,  ''involves  a  consideration  and  comparison  of  many 
and  various  facts  and  calls  for  the  exercise  of  the  discretion  of" 
this  tribunal. 

It  does  not  necessarily  follow,  however,  that  every  case  involv- 
ing car  supply  must  come  first  before  this  Commission.  It  is 
obvious  that  if  a  carrier  should  absolutely  refuse  to  furnish  a 
shipper  cars  under  any  circumstances  that  would  be  a  violation 
requiring  no  administrative  determination,  and  the  courts  could 
take  primary  jurisdiction.  It  would  be  analogous  to  the  situation 
presented  in  P.  R.  R,  Co.  v.  International  Coal  Co.,  supra,  or 
Dandger  v.  WeUs  Fargo  &  Co.,  supra,  and  L.  &  N.  R.  R.  Co.  v. 
Cook  Brg.  Co.,  supra,  to  which  defendant  referred  in  its  argu- 
ment. In  the  latter  case  it  was  held  to  be  unnecessary  under  the 
rule  in  the  Abilene  case  for  a  shipper,  who  had  been  refused  trans- 
portation of  liquor  into  dry  territory  because  of  the  alleged  pro- 
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hibition  of  a  state  statute,  to  go  to  the  Commission  before  suing 
for  a  mandatory  injunction  to  compel  such  service. 

A  large  number  of  the  cases  now  before  the  courts  involving 
the  adequacy  of  carriers'  car  supply,  and  which  defendant  con- 
tends must  be  held  to  be  improperly  before  the  courts  should 
the  Commission  have  jurisdiction  in  the  present  case,  are  un- 
doubtedly cases  of  the  sort  referred  to  in  the  preceding  paragraph. 
So,  also,  cases  involving  the  adequacy  of  car  supply  for  intrastate 
shipments  are  obviously  within  the  jurisdiction  of  state  tribunals. 

The  distinction  between  a  case  involving  car  supply  of  which 
this  Commission  has  primary  jurisdiction  and  a  case  which  may 
be  brought  before  the  courts  without  a  prior  determination  by 
the  Commisdon  is  clearly  stated  in  UnUed  States  v.  L.  &  N.  R,  R, 
Co.,  195  Fed.,  88.  In  that  case  the  United  States  Commerce 
Court  was  petitioned  for  a  writ  of  mandamus  commanding  defend- 
ants to  transport  coal  over  the  through  routes  and  at  the  joint 
rates  which  had  been  established  by  them.  It  appears  that 
there  had  been  a  controversy  of  long  standing  between  defendants 
as  to  which  carrier  should  furnish  cars  for  loading  at  the  mines 
of  the  petitioners.    The  court  held: 

''This  court  has  no  jurisdiction  to  consider  the  question  of  car 
distribution  in  advance  of  some  action  by  the  Interstate  Com- 
merce Commission  or  to  determine  how  many  cars  the  Southern 
Railway  shall  furnish  or  how  many  the  Louisville  &  Nashville 
Railroad  shall  furnish  for  the  transportation  of  the  petitioners' 
coal.  It  is  believed,  however,  that  this  court  has  the  undoubted 
jurisdiction  upon  the  facts  presented  by  the  record  to  issue  a  writ 
or  writs  of  mandamus  directed  to  these  common  carriers,  com- 
manding them  that,  so  long  as  they  establish  and  maintain  through 
routes  and  joint  rates  to  southeastern  territory,  they  shall  move 
and  transport  in  interstate  commerce  the  coals  of  the  petitioners 
when  tendered  in  such  reasonable  quantities  as  may  be  determined 
either  by  agreement  with  the  carriers  or  by  the  Interstate  Com- 
merce Commission  if  they  can  not  agree." 

Another  decision  of  the  Supreme  Court  of  the  United  States 
which  involves  a  question  of  car  supply  is  C,  R.  I.  &  P.  Ry.  Co, 
V.  Hardwick  ElevcUor  Co.,  226  U.  S.,  426.  In  that  case  the  court 
had  under  consideration  the  validity  of  a  Minnesota  statute 
which,  among  other  things,  undertook  to  penalize  carriers  in  the 
sum  of  one  dollar  per  car  per  day  for  failing  to  supply  cars  upon 
demand.  The  Supreme  Court  held  that  Congress  had  legislated 
upon  the  subject  of  furnishing  cars  and  that  state  r^ulations,  in 
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SO  far  as  they  applied  to  interstate  shipments,  must  3deld  to  the 
supreme  power  conferred  upon  Congress  by  the  commerce  clause 
of  the  federal  constitution.  Upon  pages  434  and  435  of  the 
opinion,  after  referring  to  the  provisions  of  section  1  of  the  act 
requiring  carriers  to  furnish  cars  upon  reasonable  request  therefor, 
the  court  said: 

"Not  only  is  there  then  a  specific  duty  imposed  to  furnish  cars 
for  interstate  traffic  upon  reasonable  request  therefor,  but  other 
applicable  sections  of  the  act  to  regulate  commerce  give  remedies 
for  the  violation  of  that  duty.  Thus,  by  section  8,  is  it  provided 
'That  in  case  any  conunon  carrier  subject  to  the  provisions  of 
this  act  .  .  .  shall  omit  to  do  any  act,  matter,  or  thing  in  this 
act  required  to  be  done,  such  common  carrier  shall  be  Uable  to 
the  person  or  persons  injured  thereby  for  the  full  amount  of 
damage  sustained  in  consequence  of  any  such  violation  of  the 
provisions  of  this  act,  together  with  a  reasonable  counsel  or 
attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of  recovery, 
which  attorney's  fee  shall  be  taxed  and  collected  as  part  of  the 
costs  in  the  case.'  Further,  by  section  9,  an  election  is  given  to 
either  make  complaint  to  the  Interstate  Commerce  Commission 
or  to  bring,  in  a  designated  court,  an  action  for  the  recovery  of 
damages,  and  by  section  10  it  is  made  a  criminal  offense  for  an 
employee  of  a  corporation  carrier  to  ''willfully  omit  or  fail  to  do 
any  act,  matter  or  thing  in  this  act  required  to  be  done.' " 

Although  the  question  was  not  directly  involved,  it  should  be 
noted  that  the  court  states  definitely  that  upon  a  carrier's  failure 
to  fumis];!  cars  for  interstate  traffic  upon  reasonable  request 
therefor,  an  election  is  given,  under  section  9  of  the  act,  either  to 
make  complaint  to  the  Interstate  Commerce  Commission  or  to 
bring  in  a  designated  court  an  action  for  the  recovery  of 
damages. 

Defendant  has  also  called  attention  to  certain  rulings  of  this 
Commission  in  situations  alleged  to  be  analogous  to  the  present 
one,  which,  it  is  alleged,  are  inconsistent  with  the  assumption  of 
jurisdiction  in  the  present  case.  Some  of  these  rulings,  such  as 
the  refusal  of  the  Commission  to  take  jurisdiction  to  award  dam- 
ages for  failure  to  deliver  telegrams  or  for  delay  in  shipments, 
clearly  involve  duties  imposed  on  the  carriers  by  the  common 
law,  which  are  not  referred  to  in  the  act  to  regulate 
commerce. 

In  Huerfano  Coal  Co,  v.  C.  &  S,  E.  R.  R.  Co.,  28  I.  C.  C,  502, 
506,  the  Commission  used  the  following  language: 


/- 
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.  ''It  is  the  view  of  the  Commission  that  each  carrier  subject 
to  the  act  is  charged  with  the  duty  of  furnishing  cars  to  the  indus- 
tries located  upon  its  line.  In  the  case  of  through  routes  composed 
of  two  or  more  carriers  the  obligation  to  furnish  cars  for  trans- 
portation over  such  through  routes  is  joint  upon  the  carriers 
therein.  The  law  of  this  case,  therefore,  is  that  the  Colorado 
&  Southeastern  Railroad,  so  long  as  it  is  to  be  considered  as  a 
common  carrier,  has  the  duty  of  furnishing  cars  for  shipments 
between  points  on  its  line  if  there  are  any  such  shipments.  Its 
obligation  to  furnish  cars  for  shipments  to  points  upon  the  lines 
of  its  connections  is  joint  with  such  connections,  and  it  can  not 
be  relieved  of  its  portion  of  such  joint  liability  by  any  contract 
with  such  connections." 

Defendant's  argument  that  the  assumption  of  jurisdiction  in 
the  present  case  would  be  inconsistent  with  the  mandamus  pro- 
visions of  section  23  of  the  act  is  completely  answered  in  B.  & 
O.  R.  R.  Co.  V.  Pitcaim  Coal  Co.,  supra,  where  the  court  said  that 
the  remedy  afforded  by  section  23  — 

''must  be  limited  either  to  the  performance  of  those  duties  which 
are  so  plain  and  so  independent  of  previous  administrative  action 
of  the  Commission  as  not  to  require  a  prerequisite  exertion  of 
power  by  that  body,  or  to  compelling  the  performance  of  duties 
which  plainly  arise  from  the  obligatory  force  which  the  statute 
attaches  to  orders  of  the  Commission,  rendered  within  the  lawful 
scope  of  its  authority,  until  such  orders  are  set  aside  by  the  Com- 
mission or  enjoined  by  the  courts." 

There  remains  for  consideration  defendant's  objection  to  the 
assumption  of  jurisdiction  by  the  Commission  in  the  present  case 
on  the  ground  that  it  would  violate  the  provisions  of  the  seventh 
amendment  to  the  constitution,  which  guarantees  a  trial  by  jury 
in  all  controversies  triable  at  common  law  and  involving  more 
than  $20.  Under  the  original  act  of  1887  the  Commission  had 
no  power  to  award  damages,  since  that  act  provided  no  method 
for  allowing  the  defendant  the  jury  trial  to  which  it  was  entitled 
under  the  seventh  amendment.  The  amendment  of  March  2, 
1889,  to  section  16  provided  for  a  jury  trial  before  the  federal  courts 
at  the  request  of  the  defendant  in  all  cases  wherein  the  Commis- 
sion awarded  damages,  thus  removing  the  constitutional  objection 
to  an  award  of  damages  by  the  Commission.  Further  changes 
were  made  in  section  16  of  the  act  by  the  amendments  of  June 
29,  1906,  and  June  18,  1910,  eliminating  much  of  the  language 
added  in  1889.    In  the  act  as  it  now  stands  it  is  provided  that 
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suits  to  enforce  the  Commission's  orders  for  reparation  ''shall 
proceed  in  all  respects  like  other  civil  suits  for  damages."  In 
this  connection  we  call  attention  to  the  following  from  Mitchell 
Coal  &  Coke  Co.  v.  P.  R.  R,  Co.,  230  U.  S.,  247,  258,  where  the 
court  said  with  regard  to  orders  of  reparation  by  this  Conmiission: 

''Such  orders,  so  far  as  they  are. administrative,  are  conclusive, 
whether  they  relate  to  past  or  present  rates,  and  can  be  given 
general  and  uniform  operation,  since  all  shippers  who  have  been 
or  may  be  affected  by  the  rate,  can  take  advantage  of  the  ruling 
and  avail  themselves  of  the  reparation  order.  They  are  quasi 
judicial  and  only  prima  facie  correct  in  so  far  as  they  determine 
the  fact  and  amount  of  damage  —  as  to  which,  siace  it  involves 
the  payment  of  money  and  taking  of  property,  the  carrier  is  by 
section  16  of  the  act  given  its  day  in  court  and  the  right  to  a 
judicial  hearing.'' 

From  this  it  becomes  evident  that  defendant  would  not  be 
deprived  of  its  rights  under  the  seventh  amendment  should  this 
Commission  assume  jurisdiction  in  the  present  case. 

Even  if  it  were  true  that  the  Commission  and  the  courts  have 
concurrent  jurisdiction  of  this  case,  considerations  of  expediency 
should  have  no  weight  in  deciding  whether  or  not  the  Commis- 
sion should  assume  jurisdiction.  The  question  of  expediency 
was  decided  by  Congress  and  is  a  matter  reserved  for  the  con- 
sideration of  the  legislative  branch  of  the  government,  into  which 
we  can  not  inquire.  This  Commission  must  look  to  the  act  and 
the  amendments  thereto  for  guidance,  and  we  are  satisfied  that 
under  its  provisions  as  interpreted  by  the  Supreme  Court  of 
the  United  States,  it  is  our  duty  to  determine  the  issues  herein 
presented.  .  .  . 
Clark,  Commiaaioner,  dissenting: 

The  Commission  is  vested  with  broad  powers  and  wide  dis- 
cretion. In  part  its  duties  are  quasi  judicial,  but  it  is  primarily 
and  essentially  an  administrative  body,  exercising  powers  which 
are  legislative  in  their  nature  and  which  are  delegated  to  it  by 
the  Congress  and  are  limited  by  the  terms  of  the  delegation.  It 
is  clearly  our  duty  to  observe  and  enforce  the  substantive  and 
definite  provisions  of  the  act,  with  due  consideration  for  the  letter 
and  the  spirit  of  the  law.  The  operation  of  the  railroads  is  insepa- 
rably  bound  up  with  the  commerce  of  the  country.  The  demands 
upon  the  railroads  are  varied  in  their  nature,  and  they  vary  greatly 
with  changing  conditions.  It  is  therefore  necessary,  while  observ* 
ing  the  letter  and  the  spirit  of  the  law,  to  construe  and  administer 
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it  in  workable  ways  and  so  that  commeFce  and  transportation  will 
be  promoted  and  not  retarded. 

In  so  far  as  federal  legislation  and  regolaticm  go,  the  carriers 
have  so  far  been  left  to  exercise  their  own  judgment  in  the  con- 
struction of  roads  and  the  equipment  thereof.  The  roads  are 
built  and  operated  by  private  owners  and  for  financial  profit. 
It  is  therefore  presumed  that  a  carrier  will,  in  so  far  as  it  is  able 
to  do  so,  provide  itself  with  such  facilities  as  will  on  the  whole 
permit  it  to  serve  its  patrons  and  earn  the  largest  possible  revenue, 
with  proper  consideration  for  judicious  investment  and  proper 
economies. 

The  railroads  are  permitted  to  provide  equipment  by  purchase, 
lease,  or  rental.  In  Interstate  Commerce  Commission  v.  /.  C. 
R.  R.  Co.,  215  U.  S.,  452,'  it  was  held  that  a  jailroad's  car  supply 
may  be  legally  sufficient,  and  yet  not  sufficient  to  meet  the  de- 
mands of  shippers  in  unforeseen  contingencies,  fluctuations  in 
the  demand  for  transportation,  or  unavoidable  absence  of  equipr 
ment  off  the  line. 

As  was  stated  in  Investigation  of  Alleged  Irregularities  in  Mine 
Ratings  by  the  I.  C.  R.  R.  Co.,  25  I.  C.  C,  286,  293: 

"If  the  carriers  were  to  equip  themselves  with  cars,  motive 
power,  tracks,  and  terminals  so  as  to  meet  at  any  moment  the 
maximum  demand  for  transportation,  the  shipping  public  would 
be  obliged  to  pay  interest  upon  that  investment,  and  for  the 
maintenance  of  those  facilities.'' 

The  demand  for  cars  varies  in  different  parts  of  the  year  and 
as  between  different  years,  dependent  upon  general  conditions 
of  business,  more  or  less  bountiful  crops,  and  climatic  conditions. 
In  a  moderate  winter  we  hear  no  complaints  of  shortage  of  cars 
for  the  transportation  of  coal,  while  in  a  severe  winter  such  com- 
plaints are  heard  from  all  coal-producing  sections.  When  there 
is  a  heavy  crop  of  grain  and  a  good  market  therefor  there  is  a 
correspondingly  heavy  demand  for  cars  for  movement  of  grain, 
but  under  different  conditions  as  to  crop  and  market  the  demand 
for  cars  is  correspondingly  different.  The  same  is  true  of  the 
cotton  crop.  In  1907,  a  time  of  tremendous  business  activity, 
there  was  a  general  shortage  of  cars  and  terminal  facilities,  but 
that  condition  did  not  last,  and  since  then  there  has  been,  as  the 
reports  show,  a  general  surplus  of  idle  cars. 

The  Commission  has  never  exercised,  and  has  never  been 
understood  to  possess,  the  power  to  require  a  carrier  to  enlarge 
its  facilities  or  service  or  to  award  damages  against  a  carrier  for 
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failure  so  to  do.  Certain  properties,  such  as  tracks,  bridges, 
ferries,  etc.,  are  specified  in  the  act  as  included  in  the  term  ''rail- 
road," but  the  act  contains  no  suggestion  that  the  Commission 
is  empowered  to  require  a  carrier  to  provide  additional  tracks, 
bridges,  or  ferries.  The  act  declares  it  to  be  the  duty  of  every 
carrier  subject  to  its  provisions  to  provide  and  furnish  transporta- 
tion upon  reasonable  request  therefor,  and  defines  the  term 
''transportation"  as  including  "all  instrumentaUties  and  facilities 
of  shipment  or  carriage,"  including  cars  and  other  vehicles  and 
all  services  in  connection  with  the  receipt,  delivery,  elevation, 
storage,  etc.,  of  property  transported.  If,  therefore,  the  Com- 
mission has  power  to  require  a  carrier  to  provide  itself  with  addi- 
tional cars,  or  suffer  awards  of  damages  for  failure  so  to  do,  it 
would  follow  that  the  Commission  has  the  same  power  to  require 
a  carrier  to  provide  itself  with  an  elevator,  warehouse,  or  addi- 
tional tracks,  or  to  run  additional  trains,  or  be  subject  to  awards 
of  damages  for  failure  so  to  do. 

The  prime  purposes  of  the  law  are  to  insure  the  public  against 
unreasonable  charges  and  secure  service  for  the  public  that  is  free 
from  unjust  discrimination  and  undue  prejudice.  The  railroad, 
including  the  parts  thereof  which  are  enumerated  as  embraced 
in  the  term  "railroad,"  and  the  facilities  specified  as  included  in 
the  term  "transportation,"  is  subject  to  the  provisions  of  the  act. 
This  sets  at  rest  all  question  as  to  whether  or  not  those  parts  and 
faciUties  are  subject  to  the  regulatory  power,  and  removes  all 
doubt  as  to  the  right  to  use  them,  or  any  of  them,  in  such  way  as 
to  create  or  continue  unjust  discrimination  or  undue  prejudice. 
All  railroads  existing  and  engaged  in  interstate  transportation 
at  the  time  the  law  became  effective,  and  all  subsequently  con- 
structed raih-oads  similarly  engaged,  were  brought  witUn  the 
terms  and  provisions  of  the  act,  but  no  obligation  was  laid  upon 
any  such  railroad  to  extend  its  lines  or  enlai^  the  field  of  trans- 
portation in  which  it  was  engaged. 

The  act  requires  a  carrier  subject  to  its  provisions,  upon  proper 
application,  to  construct,  maintain,  and  operate  on  reasonable 
terms  switch  connections  with  lateral  branch  lines  of  railroad  or 
private  sidetracks,  and  to  "furnish  cars  for  the  movement  of  such 
traffic  to  the  best  of  its  ability."  This  language  seems  to  recog- 
nize the  fact  that  the  carrier  may  not,  and  probably  will  not,  be 
able  at  all  times  to  furnish  desired  cars,  but  it  must  furnish  them 
"to  the  best  of  its  ability"  and  without  discrimination  between 
shippers. 
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Section  7  of  the  act  prohibits  carriers  from  preventinK  the 
carriage  of  freight  from  bdng  continuous  from- the  place  of  ship- 
ment to  the  place  of  destination  by  carriage  in  different  cars,  break 
of  bulk^  stoppage,  or  interruption,  which  is  not  made  in  good  faith 
for  some  necessary  purpose. 

Section  8  of  the  act  provides  that  if  a  carrier  shall  do  anything 
prohibited,  or  omit  to  do  anything  required  of  it,  by  the  act, 
it  shall  be  liable  to  the  person  injured  for  damages  sustained 
in  consequence  thereof,  together  with  reasonable  counsel  or 
attorney's  fee,  "to  be  fixed  by  the  court  in  every  case  of  re- 
covery." 

In  section  20  of  the  act  it  is  provided  that  the  courts  of  the 
United  States  shall  have  jurisdiction,  upon  the  application  of  the 
Attorney  General  of  the  United  States,  at  the  request  of  the  Com- 
mission alleging  a  failure  to  comply  with,  or  violation  of,  any  of 
the  provisions  of  the  act,  to  issue  writs  of  mandamus  commanding 
such  carriers  to  comply  with  any  provision  of  the  act. 

Section  23  of  the  act  specifically  confers  upon  the  federal  courts 
jurisdiction,  upon  the  relation  of  any  person,  firm,  or  corpora- 
tion alleging  such  violation  by  a  carrier  of  any  provision  of  the 
act  as  prevents  the  relator  from  having  interstate  traffic  moved 
at  the  same  rates  chained,  or  on  as  favorable  conditions  as  those 
given  to,  any  other  shipper,  to  issue  a  mandamus  commanding 
a  carrier  "to  move  and  transport  the  traffic,  or  to  furnish  cars 
or  other  facilities  for  transportation  for  the  party  applying  for 
the  writ."  Such  mandamus  may  issue  notwithstanding  any  ques- 
tion of  fact  as  to  proper  compensation  to  the  carrier  is  undeter- 
mined, upon  such  terms  as  to  security  for  pa3rment  as  to  the  court 
may  seem  proper. 

Under  the  well-known  conditions  of  transportation  by  railroad, 
and  responsive  to  the  plain  intent  of  the  law  as  expressed  by  the 
prohibition  hereinbefore  referred  to  against  interruption  to 
through  shipments,  and  the  requirement  that  carriers  shall  es- 
tablish and  maintain  through  routes  and  joint  rates,  it  is  essential 
that  cars  shall  be  freely  interchanged  between  carrier^.  The 
varying  conditions  in  different  sections  of  the  country  at  different 
seasons  of  the  year  and  in  different  years  render  it,  I  believe,  im- 
practicable and  impossible  for  the  carrier  which  receives  from  a 
connection  a  loaded  car  to  always  deliver  in  return  therefor  an 
empty  car.  •  In  addition  to  this  there  are  multitudes  of  instances 
in  which,  and  many  times  and  seasons  of  the  year  when,  such 
exchange  of  an  empty  for  a  load  is  neither  desired  nor  desirable. 
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The  empty  car  may  not  be  needed  there,  but  may  be  badly  needed 
at  some  other  point  or  by  some  other  connecting  road. 

A  carrier  being  required  to  be  a  party  to  through  routes  and 
joint  rates  and  to  facihtate  the  movement  of  shipments  without 
carriage  in  different  cars  or  breaking  of  bulk,  it  follows  that  it 
must  permit  its  cars  to  go  to  such  destinations  as  are  selected  by 
the  shipper.  It  can  have  no  accurate  knowledge  of  what  those 
destinations  will  be.  The  shipper  will  naturally  select  the  market 
which  is  most  advantageous  to  him.  He  may,  therefore,  ship 
in  one  direction  at  one  time  and  in  another  direction  at  another 
time.  If  the  carrier  must  respond  in  damages  because  of  its 
inabihty  to  furnish  cars  at  a  time  of  unusual  demand  for  cars,  it 
seems  to  me  that  the  right  of  that  carrier  to  confine  its  "equipment 
to  its  own  rails  must  be  recognized;  but  that  right  was  specific- 
ally denied  to  the  respondent  in  the  instant  case  in  Missouri  & 
lUiruns  Coed  Co.  v.  /.  C.  R.  ft,  Co.y  22  I.  C.  C,  39. 

In  the  original  act,  as  well  as  in  amendments  thereto  which 
have  broadened,  extended,  and  strengthened  the  Commission's 
jurisdiction  and  powers,  the  Congress  has  carefully  refrained  from 
transferring  to,  or  conferring  upon,  the  Conmiission  any  juris- 
diction or  power  which  properly  belongs  to  the  judicial  branch  of 
the  government. 

For  all  of  these  reasons,  together  with  the  fact  that  the  Com- 
mission's orders  for  the  pajonent  of  money  are  only  prima  facie 
evidence  in  the  courts,  in  connection  with  which  the  court  may 
receive  additional  testimony  which  has  not  been  presented  to  the 
Conmiission,  I  think  that  the  question  of  requiring  a  carrier  to 
provide  itself  with  additional  facilities  or  respond  in  damages 
for  failure  so  to  do  is  essentially  a  judicial  question  jurisdiction 
of  which  reposes  in  the  courts,  which  have  authority  to  create 
and  direct  the  conduct  of  receiverships,  and  not  in  the  Conmiis- 
sion, which  has  been  created  to  exercise  certain  delegated  powers 
legislative  in  character.  I  am,  therefore,  unable  to  agree  with 
the  majority  report. 

I  am  authorized  by  Chaibman  Hablan  and  Commissioneb 
Clements  to  say  that  they  concur  in  these  views. 
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2.  Judicial  Review 

INTERSTATE   COMMERCE   COMMISSION   v.   ILLINOIS 

CENTRAL  RAILROAD  COMPANY. 

215  U.  S  452  (1910). 

Mr.  Justice  White  delivered  the  opinion  of  the  court.* 

In  consequence  of  one  of  the  comprehensive  amendments  to 
the  act  to  regulate  commerce,  adopted  in  1906,  §  15,  Act  June  29, 
1906,  c.  3591,  34  Stat.  584,  589,  it  is  now  provided  that  "all  orders 
of  the  commission,  except  orders  for  the  payment  of  money,  shall 
take  efifect  within  such  reasonable  time,  not  less  than  thirty  days, 
and  shall  continue  in  force  for  such  period  of  time  not  exceeding 
two  years,  as  shall  be  prescribed  in  the  order  of  the  commission, 
unless  the  same  shall  be  suspended  or  set  aside  by  a  court  of 
competent  jurisdiction."  The  statute  endowing  the  commission 
with  large  administrative  functions,  and  generally  giving  effect 
to  its  orders  concerning  complaints  before  it  without  exacting  that 
they  be  previously  submitted  to  judicial  authority  for  sanction, 
it  becomes  necessary  to  determine  the  extent  of  the  powers  which 
courts  may  exert  on  the  subject. 

Beyond  CQntroversy,  in  determining  whether  an  order  of  the 
commission  shall  be  suspended  or  set  aside,  we  must  consider,  a, 
all  relevant  questions  of  constitutional  power  or  right;  b,  all  per- 
tinent questions  as  to  whether  the  administrative  order  is  within 
the  scope  of  the  delegated  authority  under  which  it  purports  to 
have  been  made;  and,  c,  a  proposition  which  we  state  independ- 
ently, although  in  its  essence  it  may  be  contained  in  the  previous 
one,  viz.,  whether,  even  although  the  order  be  in  form  within  the 
delegated  power,  nevertheless  it  must  be  treated  as  not  embraced 
therein,  because  the  exertion  of  authority  which  is  questioned  has 
been  manifested  in  such  an  unreasonable  manner  as  to  cause  it, 
in  truth,  to  be  within  the  elementary  rule  that  the  substance,  and 
not  the  shadow,  determines  the  validity  of  the  exercise  of  the 
power.  Posted  Telegraph  Cable  Company  v.  AdamSj  155  U.  S.  688, 
698.  Plain  as  it  is  that  the  powers  just  stated  are  of  the  essence 
of  judicial  authority,  and  which,  therefore,  may  not  be  curtailed, 
and  whose  discharge  may  not  be  by  us  in  a  proper  case  avoided, 

^  The  facts  and  remainder  of  opinion  will  be  found  on  pp.  172  and  412, 
supra, — Ed. 
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it  is  equally  plain  that  such  perennial  powers  lend  no  support 
whatever  to  the  proposition  that  we  may,  under  the  guise  of  ex- 
erting judicial  power,  usurp  merely  administrative  functions  by 
setting  aside  a  lawful  administrative  order  upon  our  conception  as 
to  whether  the  administrative  power  has  been  wisely  exercised. 

Power  to  make  the  order  and  not  the  mere  expediency  or  wis- 
dom of  having  made  it,  is  the  question. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY,  GULF  AND 
SHIP  ISLAND  RAILROAD  COMPANY,  SOUTHERN 
RAILROAD  COMPANY  v.  THE  INTERSTATE  COM- 
MERCE COMMISSION. 

206  U.  S.  441  (1907).! 

This  case  involves  the  validity  of  an  order  of  the  Interstate 
Commerce  Commission  requiring  the  appellants  "to  cease  and 
desist  on  or  before  the  first  day  of  April,  1905,  from  further  main- 
taining or  enforcing  the  unlawful  advance  of  two  cents  per  hundred 
pounds,  or  the  said  unlawful  rates  resulting  therefrom,  for  the 
transportation  of  lumber  from  shipping  points  on  defendants' 
respective  lines  in  the  State  of  Louisiana  east  of  the  Mississippi 
River  and  in  the  States  of  Mississippi  and  Alabama  to  Cincinnati, 
Louisville,  Evansville,  Cairo,  and  other  points  on  the  Ohio  River 
commonly  called  and  known  as  Ohio  River  Points." 

The  order  was  made  in  the  matter  of  the  complaint  filed  with 
the  Commission  by  the  Central  Yellow  Pine  Association,  an 
mcdrporated  association  composed  of  persons,  firms  and  cor- 
porations engaged  in  the  business  of  manufacturing  yellow  pine 
lumber  in  the  States  of  Mississippi,  Alabama,  and  that  part  of 
Louisiana  east  of  the  Mississippi  River. 

The  complaint  charged  that  the  appellants  were  common 
carriers  by  rail,  engaged  in  interstate  commerce,  and  as  such 
were  engaged  in  the  transportation  of  yellow  pine  lumber  from 
the  mills  and  lumber  plants  of  the  members  of  the  Yellow  Pine 
Lumber  Association  to  the  territory  known  as  the  "  Central  Freight 
Association  Territory,"  which  lies  on  the  north  of  the  Ohio  River 
and  on  and  between  the  Mississippi  River  on  the  west  and  a 
line  running  through  Buffalo  and  Pittsburg  on  the  east,  and  that 
the  members  of  the  association  are  dependent  upon  appellants 

^  The  statement  of  facts  has  been  abbreviated.  —  Ed. 
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for  the  transportation  of  their  lumber  to  the  markets  of  the  coun- 
try; that  the  appellants  and  the  railwa3rs  carrying  yellow  pine 
lumber  to  the  same  markets  from  the  territory  west  of  the  Missis- 
sippi River,  embracing  the  States  of  Texas,  Arkansas,  and  that 
part  of  Louisiana  west  of  the  river,  by  agreement  or  concert  of 
action  advanced  the  rate  on  yellow  pine  lumber  from  the  terri- 
tories both  east  and  west  of  the  Mississippi  River  on  and  beyond 
the  Ohio  River  in  Central  Freight  Association  Territory  two 
cents  per  hundred  pounds.  The  advance  was  made  applicable 
south  of  the  Ohio  River  and  effective  on  and  from  April  15,  1903, 
except  as  to  the  Louisville  and  Nashville  road,  as  to  which  it 
became  effective  June  22,  1903.  And  it  was  alleged  that  such 
advance  was  ''unjust,  unreasonable,  as  well  as  discriminative  in 
violation  of  the  Act  to  Regulate  Commerce."  The  answer  of  the 
railways  admitted  the  advance,  but  denied  that  it  had  the  char- 
acter and  effect  charged,  but  alleged  that,  on  the  contrary,  it  was 
reasonable  and  just  and  not  in  violation  of  law.  The  answers 
also  specifically  justified  the  advance  by  the  conditions  of  the 
market  and  the  traffic,  including  competition,  and  the  costs  of 
operating  the  roads.  Testimony  was  taken  on  the  issues  thus 
formed. 

The  Commission  sustained  the  complaint  and  made  the  order 
recited  above.  10  I.  C.  C.  R.  505.  The  railways  refused  to 
obey.  The  Commission  then  instituted  this  proceeding  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  where  further  proof  was  taken  and  a  decree  rendered 
which  affirmed  the  order  of  the  Commission  and  made  it  the 
order  of  the  court.  The  roads  were  also  enjoined  from  further 
disobedience  to  the  order.    No  opinion  was  filed. 

Mr.  Ed,  Baxter  for  appellants. 

Mr.  L.  A.  Shaver,  Mr.  T.  M.  Miller  and  Mr.  MarceUus  Green, 
with  whom  Mr,  Gamer  Wynn  Green  was  on  the  brief,  for  appellee. 

Mr.  Justice  McKbnna  delivered  the  opinion  of  the  court. 

Counsel  for  appellants  in  his  oral  argument  made  the  declara- 
tion that  it  would  not  be  necessary  for  this  court  to  open  the 
pages  of  testimony  contained  in  the  record,  and  says  in  his  supple- 
mental brief: 

''I  do  not  insist  that  this  court  shall  read  the  voluminous  testi- 
mony contained  in  these  records,  but  I  do  most  respectfully  ask 
it  to  lay  down  the  rules  or  principles  of  transportation  law  which 
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are  fairly  involved  in  the  just  determination  of  these  cases,  and 
to  remand  them  to  the  Commission  to  be  re-examined  upon  the 
testimony  in  conformity  with  the  principles  of  transportation  law 
to  be  announced  by  this  court.'' 

To  what,  then,  shall  we  resort?  How  shall  we  determine  what 
"principles  of  transportation  law"  were  involved?  How  de- 
termine whether  they  were  recognized  and  applied,  or  denied 
and  rejected  by  the  Commission,  and,  necessarily,  by  the  Circuit 
Court?  An  examination  of  the  testimony  by  concession  of  coimsel 
is  out  of  the  question.  And  the  findings  of  the  Commission  are 
made  by  law  prima  facie  true.  This  court  has  ascribed  to  them 
the  strength  due  to  the  judgments  of  a  tribunal  appointed  by  law 
and  informed  by  experience.  Louisvilie  &  Nashville  Railroad  Co, 
V.  Behlmer,  175  U.  S,  648;  East  Term.  &c.  Railroad  Co,  v.  Inter- 
state Commerce  Commission,  181  U.  S.  1,  27.  And  in  any  special 
case  of  conflicting  evidence  a  probative  force  must  be  attributed 
to  the  findings  of  the  Conmiission,  which,  in  addition  to  "knowl- 
edge of  conditions,  of  environment  and  of  transportation  rela- 
tions," has  had  the  witnesses  before  it  and  has  been  able  to  judge 
of  them  and  their  manner  of  testifying.  In  the  case  at  bar  these 
considerations  are  reinforced  by  a  concurrent  judgment  of  the 
Circuit  Court. 

The  question  is  one  of  the  reasonableness  of  a  rate,  and  such 
a  question  was  said  to  be  one  of  fact  in  Texas  &  Pacific  Ry.  v. 
Interstate  Commerce  CommissioUy  162  U.  S.  197;  C.  N.  0.  &  T.  P. 
Ry.  V.  Interstate  Commerce  Commission,  162  U.  S.  184.  In  these 
cases,  however,  it  was  declared  that  the  conclusions  of  the  Com- 
mission are  subject  to  review  if  it  excluded  "facts  and  circum- 
stances that  ought  to  have  been  considered."  Upon  this 
declaration  appellants  rely,  and  justify  their  invocation  that 
this  court  express  and  enforce  the  principles  of  transportation 
which,  they  contend,  the  Commission  disregarded;  and  appellants 
venture  the  observation  that  unless  this  be  done  "there  will  be 
no  settled  principles  of  law  for  the  guidance  of  either  the  Com- 
mission or  of  the  courts,"  and  that  "the  interstate  railroad  com- 
panies will  be  the  only  persons  in  this  country  who  will  not  be 
able  to  obtain  the  opinion  of  the  courts  upon  questions  of  law 
which  vitally  affect  their  interest."  We  think  the  apprehension 
is  groundless  and  is  demonstrated  to  be  groundless  by  the  cases 
cited.  In  all  of  them  legal  propositions  were  reviewed  as  elements 
in  the  inquiry  of  the  reasonableness  of  a  rate.  Those  cases, 
however,  are  in  marked  contrast  to  the  pending  case.    It  will  be 
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observed  that  in  them  the  instances  were  very  simple.  There 
was  a  salient  circumstance  in  each  of  them  about  which  there  was 
no  uncertainty.  In  other  words,  it  was  unconfuaed  by  dispute 
and  was  not  put  to  question  by  a  conffict  of  testimony.  A  definite 
legal  propositicHi  unmixed  with  fact  was  {nresented  and  the  only 
act  of  judgment  exerciaed  by  the  Commission  was  to  reject  it. 

In  Cineinnali,  New  Orleans  A  Texas  Pacific  Railway  v.  Inler-- 
slate  Cammeree  Commissian,  passing  on  the  effect  of  a  shipm^it 
on  a  through  bill  of  lading  to  give  jurisdiction  to  the  Commis- 
sion (in  which  the  Commission  was  sustained),  the  questions 
presented  were  the  power  in  the  Commission  to  fix  a  maximum 
rate,  and  whether  competitive  conditions  could  be  considered  by 
a  railroad  in  fixing  a  greater  charge  for  a  shorter  than  a  longer 
distance  on  its  own  line.  It  was  decided  that  the  power  to  pass 
on  the  reasonableness  of  an  existing  rate  did  not  imply  the  power 
to  prescribe  a  rate.  On  the  conditions  affecting  competition, 
it  was  not  found  necessary  to  pass,  but  the  following  passage  b 
worth  the  quoting  as  bearing  on  the  contention  of  appellants: 

''It  has  been  forcibly  argued  that,  in  the  present  case,  the 
Commission  did  not  give  due  weight  to  the  facts  that  tended  to 
show  that  the  circumstances  and  conditions  were  so  dissimilar  as 
to  justify  the  rates  charged.  But  the  question  was  one  of  fact, 
peculiarly  within  the  province  of  the  Commission,  whose  con- 
clusions have  been  accepted  and  approved  by  the  Circuit  Court 
of  Appeals,  and  we  find  nothing  in  the  record  to  make  it  our  duty 
to  draw  a  different  conclusion." 

In  Texas  &  Pacific  Railway  v.  IrUerstaJte  Commerce  Commission 
ocean  competition  as  constituting  a  dissimilar  condition  and  as 
justifying  a  difference  in  rates  between  import  and  domestic  traffic 
was  the  cireumstance  considered.  The  Interstate  Commerce 
Conmiission  had  ruled  against  such  competition  as  a  factor  and 
condenmed  rates  made  in  view  of  it  to  be  undue  and  unjust. 
The  court  observed: 

"But  we  understand  the  view  of  the  Commission  to  have  been 
that  it  was  not  competent  for  the  Commission  to  consider  such 
facts  —  that  it  was  Shut  up  by  the  terms  of  the  act  of  Congress, 
to  consider  only  such  'circumstances  and  conditions'  as  pertained 
to  the  articles  of  traffic  after  they  had  reached  and  been  delivered 
at  a  port  of  the  United  States  or  Canada." 

And  further: 

"We  have,  therefore,  to  deal  only  with  a  question  of  law,  and 
that  is,  what  is  the  true  construction,  in  respect  to  the  matters 
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involved  in  the  present  controversy,  of  the  act  to  regulate  com- 
merce? If  the  construction  put  upon  the  act  by  the  Commission 
was  right,  then  the  order  was  lawful;  otherwise  it  was  not." 

The  ruling  of  the  Commission  was  reversed. 

In  Interstate  Commerce  Commisaum  v.  Alabama  Midland  Railway 
168  U.  S.  144,  there  was  passed  upon  a  decision  of  the  Commis- 
sion that  the  competition  of  river  lines  of  transportation  was  not 
a  factor  to  be  considered  when  determining  whether  property 
transported  over  the  same  line  is  carried  under  ''substantially 
similar  circumstances  and  conditions,"  as  that  phrase  is  found  in 
the  fourth  section  of  the  Interstate  Commerce  Act.  The  decision 
was  declared  to  be  an  erroneous  construction  of  the  act. 

In  LouiaviUe  &  NashviUe  Railroad  Co.  v.  Behlmer  (passing  by 
subordinate  questions)  the  dominant  element  was  the  construc- 
tion of  the  fourth  section  of  the  Interstate  Commerce  Act.  The 
Commission  and  the  Circuit  Court  of  Appeals,  it  was  said,  ''mis- 
takenly considered  as  a  matter  of  law  that  competition,  however 
material,  arising  from  carriers  who  were  subject  to  the  act  to 
regulate  commerce  could  not  be  taken  into  consideration,  likewise 
that  competition,  however  substantial,  not  originating  at  the 
initial  point  of  the  traffic,  was  equally  as  a  matter  of  law  excluded 
from  view." 

lu  all  these  cases,  therefore,  there  was  a  single,  distinct  and 
dominant  proposition  of  law  which  the  Commission  had  rejected, 
and  the  exact  influence  of  which,  in  its  decisions,  would  be  esti- 
mated. Indeed,  they  were  mere  constructions  of  the  statute,  the 
delegation  of  the  Commission's  duties  and  power.  Let  us  now 
see  what  the  propositions  are  which  appellants  propose  for  our 
adoption.  They  are  presented  as  presumptions  of  law,  which 
dispense  with  evidence  until  rebutted  or  countervail  evidence  by 
their  probative  force.  (1)  That  the  rate  published  by  a  carrier 
is  reasonably  low.  (2)  A  rate  upon  a  commodity,  made  by  the 
competition  of  carriers,  is  reasonably  low,  and  the  burden  is  on 
him  who  assails  it.  (3)  A  rate  upon  a  commodity  as  low,  or 
lower,  than  the  majority  of  rates  charged  by  other  carriers  for  the 
transportation  of  the  same  grade  of  commodities  for  similar  dis- 
tances in  the  same  or  other  territory,  is  reasonably  low,  and  the 
burden  is  upon  him  who  insists  that  it  is  unreasonably  high. 
(4)  A  rate  charged  by  a  carrier  which  has  the  "strongest  possible 
motive"  to  develop  and  increase  a  traffic  in  a  particular  com- 
modity, and  has  maintained  such  rate  for  a  "long  series  of  years," 
so  as  to  have  induced  a  large  and  continuous  increase  of.  business 
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in  that  commodity  and  of  the  capital  invested,  is  reasonably  low. 
(5)  Rates  being  so  adjusted  upon  a  conmiodity,  so  as  to  enable 
it  to  move  with  profit  to  the  shipper,  whatever  the  conditions  of 
the  market,  reducing  the  rates  as  the  market  declines,  only  increas- 
ing them  as  the  market  improves,  a  particular  increase  is  reason- 
able, if  it  be  shown  that  the  percentage  of  increase  has  been  greater 
in  the  price  of  the  commodity  than  in  the  rates  on  it.  (6)  Rates 
reduced  to  meet  a  market  depression  and  kept  in  effect  during 
the  depression,  and  increased  when  the  depression  ceases  which 
does  not  cause  the  increased  rates  to  exceed  the  rates  that  were 
maintained  by  the  carrier,  prior  to  the  depression,  are  reasonable. 
(7),  (8)  Increase  in  rates  upon  all  commodities  impartially  to  meet 
largely  increased  expenditures  on  account  of  an  abnormal  increase 
in  the  volume  of  traffic  is  reasonable,  ''provided  the  gross  earnings 
of  the  carrier  3rield  less  than  the  normal  proportion  of  net  earn- 
ings." Or  provided  the  percentage  of  increase  has  been  greater 
in  the  operating  expenses  of  the  carrier  than  in  the  rates  upon 
the  commodity.  (9),  (10)  Upon  the  supposition  that  certain 
improvements  have  been  made  necessary  by  ''an  abnormal 
increase  of  traffic,"  they  should  be  taken  into  account  in  determin- 
ing the  reasonableness  of  an  increase  of  rates  upon  a  commodity, 
whether  as  a  matter  of  bookkeeping  the  expenditures  should  be 
charged  to  capital  account  or  to  the  operating  expenses;  and 
without  regard  to  the  fact  whether  such  expenditures  have  been 
paid  out  of  the  carrier's  earnings  or  have  been  provided  for  by  the 
issuance  of  bonds.  (U)  A  rate  on  a  commodity  is  profitable  if 
it  exceeds  the  cost  of  its  movement;  and,  yet,  the  rate  may  be 
unreasonably  low,  if  it  does  not  contribute  its  fair  share  to  operat- 
ing expenses,  taxes  and  fixed  charges. 

If  these  propositions  should  be  granted  as  axioms  of  trans- 
portation there  is  the  difficulty,  as  we  have  already  pointed  out, 
of  determining  to  what  extent  —  that  is,  whether  to  prejudicial 
extent,  if  at  all  —  they  were  disregarded  by  the  Commission 
and  by  the  Circuit  Court.  The  Circuit  Court  affirmed  the  order 
of  the  Commission,  and  it  is  an  instant  assumption  that  the  coiut 
considered  all  the  elements  in  the  testimony  and  inferences  from 
it.  And  the  propositions  of  appellant  are  inferences  of  mixed 
law  and  fact,  hence  disputable  —  may  be  overcome  or  counter- 
poised, and,  therefore,  the  court  in  reaching  its  ultimate  judgment 
'  may  have  given  them  all  the  weight  to  which  they  were  entitled. 
It  is  almost  impossible  to  discuss  the  contentions  of  appellants 
without  bringing  forward  the  elemental.    A  presumption  is  the 
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expression  of  a  process  of  reasoning,  and  most,  if  not  all,  the  rules 
of  indirect  evidence  may  be  expressed  as  such.  We  cannot  go 
far  in  the  investigation  of  any  controversy  without  finding  our- 
selves compelled  to  infer  one  fact  from  another,  but  we  would 
not  therefore  be  justified  in  declaring  such  inferences  legal  axioms. 
It  is  to  this  that  appellants  invite  us  and  seek  to  erect  disputable 
inferences  from  conduct  that  may  have  many  explanations  into 
intendments  of  law. 

In  this  connection  Texas  Pacific  Railway  v.  Interstate  Commerce 
Commission^  supra,  is  an  instructive  case.  In  that  case,  we  have 
seen,  it  was  decided  that  whether  the  rate  was  reasonable  or 
unreasonable,  was  a  question,  whatever  its  theoretical  nature, 
for  the  tribunal  that  decides  upon  matters  of  fact.  Among 
other  cases  cited  to  sustain  that  position  was  Denaby  Main  Colliery 
Company  v.  Manchester  Ac.  Railway  Company,  3  Railway  and 
Canal  Traffic  Cases,  426.  In  that  case  it  was  declared  that 
reasonableness  of  a  rate  was  ^  question  of  fact  and  not  reviewable 
by  an  appellate  court,  unless  circumstances  which  ought  to  have 
been  considered  were  not  considered,  and  that  a  decision  must 
be  arrived  at  fairly  looking  at  all  the  circumstances  that  are 
proper  to  be  looked  at.  The  appellant  in  the  case  contended 
-against  the  consideration  by  the  railway  commissioners  of  com- 
petition between  two  places,  and  the  Court  of  Appeals,  replying, 
said: 

''If  the  appellants  can  make  out  that,  in  point  of  law,  that  is 
a  consideration  which  cannot  be  permitted  to  have  any  influence 
at  all,  that  those  circumstances  must  be  rigidly  excluded  from 
consideration,  and  that  they  are  not  circumstances  legitimately 
to  be  considered,  no  doubt  they  establish  that  the  court  below  has 
erred  in  point  of  law.  But  it  is  necessary  for  them  to  go  as  far 
as  that  in  order  to  make  any  way  with  this  s^peal,  because  pnce 
admit  that  to  any  extent,  for  any  purpose,  the  question  of  com- 
petition can  be  allowed  to  enter  in,  whether  the  court  has  given 
too  much  weight  to  it  or  too  little,  becomes  a  question  of  fact  and 
not  of  law.    "The  point  is  undoubtedly  a  very  important  one." 

And  it  may  be  well  to  say  here  as  a  suggestive  principle  through- 
out that,  it  was  pointed  out,  such  conclusions  of  fact  were  ''to 
be  arrived  at,  looking  at  the  matter  broadly  and  applying  common 
sense  to  the  facts  that  are  proved."  The  remarks  of  Willes,  J., 
in  Phipps  V.  London  &  North-Western  Railway,  2  Q.  B.  D.  1892, 
pp.  229,  236,  when  the  case  was  before  the  Railway  Commis- 
sioners, were  in  effect  approved.    This  court  also  quoted  them. 


598      FUNCTION  OF  COURTS  IN  THE  ENFOBCEMENT  OF  THE  ACT 

Willes,  J.,  said,  speaking  of  the  questions  of  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of  any  particular  person 
under  section  2  of  the  Railway  and  Canal  Traffic  Acts,  that  they 
were  eminently  practical,  "and  if  this  court  once  attempts  the 
hopeless  task  of  dealing  with  questions  of  this  kind  with  any 
approach  to  mathematical  accuracy,  and  tries  to  introduce  a 
precision  which  is  unattainable  in  commercial  and  practical 
matters,  it  would  do  infinite  mischief  and  no  good." 

It  is  conceded,  as  we  have  said,  that  the  presumptions  contended 
for  by  appellants  are  mixed  of  law  and  fact,  except,  may  be,  those 
which  we  shall  presently  consider.  If  either  element  is  dominant 
in  such  presumptions,  it  must  be  that  of  fact.  In  other  words, 
the  fact  must  be  ascertained  before  the  law  draws  its  inference. 
This  is  especially  pertinent  to  the  propositions  urged  by  appel- 
lants. Let  us  illustrate.  Take,  for  example,  the  second  proposi- 
tion that  "a  rate  upon  a  commodity  made  by  competition  of  carriers 
is  reasonably  low,  and  the  burden  isjon  him  who  assails  it."  But 
suppose  competition  is  not  established  or  is  disproved,  what 
becomes  of  the  inference  and  the  onus  of  proof  dependent  upon 
it?  The  question  marks  the  condition  that  appellants  encounter 
in  the  findings  of  the  Commission.  The  findings  of  the  Com- 
mission in  effect  negative  the  facts  upon  which  the  propositions 
depend.  In  still  greater  degree  there  is  illustration  in  the  first 
proposition.  That  proposition  is  an  inference  from  an  inference, 
as  we  shall  presently  point  out.  The  reasonableness  of  the  rate 
is  inferred  from  competition,  and  competition  is  inferred  from 
the  publication  of  the  rate. 

This  comment,  it  may  be  said,  is  not  applicable  to  the  ninth 
and  tenth  propositions  of  appellants,  as  they  present  propositions 
of  law  which  were  not  only  disregarded  by  the  Commission,  but 
the  antithesis  of  them  was  asserted  in  the  eighth  finding.  This 
contention  must  be  specifically  considered.  The  Commission 
finds  that  the  net  and  gross  earnings  of  the  appellant  have  grown 
from  year  to  year,  and  also  that  what  they  have  reported  as 
operating  expenses  have  also  grown.  But  in  these  operating 
expenses  there  were  included  "expenditures  for  real  estate,  right 
of  way,  tunnels,  bridges,  and  other  strictly  permanent  improve- 
ments, and  also  for  equipment,  such  as  locomotives  and  cars." 
The  Commission  expressed  the  opinion  that  such  expenditures 
should  not  be  charged  to  a  single  year,  but  "should  be,  so  far  as 
practicable  and  so  far  as  rates  exacted  from  the  public  are  con- 
cerned,  *  projected  proportionately  over  the  future.'"    And  it 
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was  said:  ''If  these  large  amounts  are  deducted  from  the  annual 
operating  expenses  reported  by  the  defendants  (appellants),  it 
will  be  found  that  the  percentage  of  operating  expenses  to  earn- 
ings has  in  some  extent  diminished  and  in  others  increased  to  no 
material  extent."  The  exact  effect  of  the  difference  of  view 
between  appellants  and  the  Commission  as  to  operating  expenses 
there  is  no  test,  but  it  cannot  be  said,  even  if  the  Commission  was 
wrong  as  to  such  expenses,  that  error  in  its  ultimate  conclusion 
is  demonstrated  or  that  the  correctness  of  the  conclusion  is  made  so 
doubtful  as  to  justify  a  reversal.  The  findings  show  that  the  old 
rates  were  profitable  and  that  dividends  were  declared  even  when 
permanent  improvements  and  equipment  were  charged  to  operat- 
ing expenses.  But  may  they  be  so  charged?  Appellants  contend 
that  the  answer  should  be  so  obviously  in  the  affirmative 
that  it  should  be  made  an  axiom  in  transportation.  On  principle 
it  would  seem  as  if  the  answer  should  be  otherwise.  It  would 
seem  as  if  expenditures  for  additions  to  construction  and  equip- 
ment, as  expenditures  for  original  construction  and  equipment, 
should  be  reimbursed  by  all  of  the  traffic  they  accommodate 
during  the  period  of  their  duration,  and  that  improvements  that 
will  last  many  years  should  not  be  charged  wholly  against  the 
revenue  of  a  single  year.  But  it  is  insisted  that  Union  Pacific 
Railway  Co.  v.  United  States,  99  U.  S.  402,  establishes  the  con- 
trary. That  case  was  not  concerned  with  rates  of  transportation 
or  the  rule  which  should  determine  them  against  shippers.  It 
was  concerned  with  the  construction  of  the  words  ''net  earnings" 
in  an  act  of  Congress,  five  per  cent  of  which  earnings  were  provided 
to  be  applied  annually  to  a  loan  by  the  Government  to  the  rail- 
road. Considering  the  provision  of  the  act  and  its  purpose,  it 
was  concluded  "that  the  true  interest  of  the  Government"  was 
"the  same  as  that  of  stockholders,  and  would  be  subserved  by 
encouraging  a  liberal  application  of  the  earnings  to  the  improve- 
ment of  the  works."  "It  is  better,"  it  was  said,  "for  the  ulti- 
mate security  of  the  Government  in  reference  to  the  pa3anent 
of  its  loan,  as  well  as  for  the  service  which  it  may  require  in  the 
transportation  of  its  property  and  mails,  that  a  himdred  dollars 
should  be  spent  in  improving  the  works,  than  that  it  should  re- 
ceive five  dollars  towards  the  payment  of  its  subsidy.  If  the  five 
per  cent  of  net  earnings,  demandable  from  the  company,  amounted 
to  a  new  indebtedness,  not  due  before,  like  a  rent  accruing  upon  a 
lease,  a  more  rigid  rule  might  be  insisted  on.  But  it  is  not  so; 
the  amount  of  the  indebtedness  is  fixed  and  unchangeable.    The 
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amoimt  of  the  five  par  cent  and  its  receipt  at  <Mie  time  or  another 
is  simply  a  question  of  earlier  or  later  payment  of  a  debt  already 
fixed  in  amount.  If  the  employment  of  any  earnings  of  the  road 
in  making  improvements  lessens  the  amount  of  net  earnings, 
the  Government  loses  nothing  thereby.  The  only  result  is,  that 
a  less  amount  is  presently  paid  on  its  debt,  while  the  general 
security  for  the  whole  debt  is  largely  increased."  The  interest 
of  the  Govenunent  in  the  improvement  of  the  road  was  even 
greater  than  that  of  a  stockholder.  This  was  manifest  from  its 
munificent  gift  of  lands,  in  addition  to  its  generous  loan  of  credit. 
As  benefactor  of  the  road  and  as  creditor  of  it,  as  a  Govenunent 
concerned  with  the  development  of  the  country,  as  a  money 
lender  concerned  with  the  extent  of  security,  'Hhe  true  interest" 
of  the  United  States  might  be  that  revenue  should  be  applied  to 
improvements.  Pajrment  of  the  debt  was  only  postponed,  not 
denied,  and  this  and  the  other  considerations,  might  well  de- 
termine the  construction  of  words  in  the  statute  which  were 
capable  of  different  meanings.  But  such  is  not  the  relation  or 
concern  of  a  shipper  of  lumber.  His  right  is  immediate.  He 
may  demand  a  service.  He  must  pay  a  toll,  but  a  toll  measured 
by  the  reasonable  value  of  the  service.  The  elements  of  that 
value  may  be  many  and  complex,  not  always  detenninable,  as 
we  have  seen,  with  mathematical  accuracy,  but,  we  think,  it  is 
clear,  that  instrumentalities  which  are  to  be  used  for  years  should 
not  be  paid  for  by  the  revenues  of  a  day  or  year;  and  this  is  the 
principle  of  returns  upon  capital  which  exists  in  durable  shape. 

The  first  proposition  submitted  by  appellants  may  also  be  said 
to  be  so  far  absolute  and  independent  of  evidence  as  to  be  con- 
sidered as  a  presumption  of  law  simply.  This  is  contended  on 
the  authority  of  Van  Paien  v.  Chicago,  MUwaukee  it  St.  Patd 
Railway  Co.,  81  Fed.  Rep.  545.  It  is  difficult  to  analyze  the  case 
briefly.  It  was  an  action  of  damages  against  the  railroad  for 
charging  unjust  and  unreasonable  rates  under  the  assumption 
that  sections  8  and  9  of  the  Interstate  .Commerce  Act  gave  such  an 
action,  though  the  railroad  had  cluu-ged  according  to  the  schedule 
of  rates  filed  with  the  Interstate  Commerce  Commission.  The 
answer  of  the  railroad  set  up  the  schedule  and  that  rates  had  been 
charged  shippers  in  accordance  with  it.  The  court  overruled  a 
demurrer  to  the  answer  and  adjudged  the  defense  good.  The 
court  discussed  the  question  in  an  elaborate  opinion,  and,  led  by 
the  difficulties  of  appljring  all  of  the  provisions  of  the  act,  which 
were  enacted,  the  court  observed,  to  correct  ^'the  mode  in  which 
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carriers  imposed  their  charges/'  sought  in  the  act  itself  a  standard 
of  reasonableness. 

The  court,  in  its  opinion,  referred  to  the  evils  which  had  existed 
—  rebates  from  published  schedules,  preferences  and  discrimina- 
tions against  shippers  —  and  the  purpose  and  hope  of  the  act  to 
correct  them  through  the  requirement  of  an  imperative  statutory 
standard,  and  by  that,  and  other  requirements,  to  establish  free 
competition  between  railroads  and,  as  a  result  of  competition, 
reasonable  rates.  But  it  was  not  said  or  intehded  to  be  said  that 
competition  followed  as  a  presumption  of  law  in  any  given  case. 
The  court  did  not  intend  to  assert  a  rule  deduced  from  the  conduct 
of  railroads  —  conduct  so  far  constant  that  the  law  would  base 
a  presumption  upon  it  and  forever  fix  it  as  one  of  its  intendments. 
Indeed  the  court  meant  to  do  no  more  than  to  deny  a  right  of 
action  for  unreasonableness  in  the  rates  as  filed.  And  this  court, 
in  Texas  &  Pacific  Railway  Co.  v.  Abilene  CoUon  Oil  Co.,  204  U. 
S.  426,  has  decided  that  the  redress  of  a  shipper  for  such  unreason- 
ableness must  be  through  the  Interstate  Commerce  Commission. 
It  is  certain  that  a  presumption  that  was  sufficient  to  defeat  an 
action  in  the  Circuit  Court  could  not  be  urged  to  defeat  an  inquiry 
by  the  Commission.  Of  course,  if  a  complaint  should  be  filed 
before  the  Commission  and  no  proof  adduced  to  support  it,  we 
cannot  doubt  but  that  the  complaint  would  be  dismissed;  but 
this  because  of  the  principle  that  the  party  who  asserts  the  affirma- 
tive in  any  controversy  ought  to  prove  the  assertion,  and  that 
he  who  denies  may  rest  on  his  denial  until,  at  least,  the  probable 
truth  of  the  matter  asserted  has  been  established*  ''The  reason 
is  obvious:  to  all  propositions,  which  are  neither  the  subject  of 
intuitive  or  sensitive  knowledge,  nor  probabilized  by  experience, 
the  mind  suspends  its  assent  until  proof  of  them  is  adduced." 
Best  on  Presumptions,  sec.  32. 

There  are  other  contentions  of  appellants  which  we  think  are 
untenable.  One  only  needs  comment.  It  is  said  that  it  was 
error  to  hold  the  advance  unreasonable  and  unjust  because  the 
charges  made  on  lumber  to  Cairo  and  other  points  on  the  Ohio 
River  ''are  mere  divisions  of  through  rates,  the  justness  of  which 
neither  the  Interstate  Commerce  Commission  nor  the  Circuit 
Court  has  any  jurisdiction  to  determine."  Indeed,  it  is  said,  to 
do  so  is  an  exercise  of  a  l^islative  function.  We  think  the  con- 
tention is  in  effect  answered  by  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  v.  Interstate  Commerce  Commission,  162  U.  S. 
184.    If  the  contention  is  intended  to  be  as  extensive  as  its  words 
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seemingly  make  it,  it  would  withdraw  from  the  supervision  of 
the  Interstate  Commerce  Commission  and  from  the  courts  every 
shipment  over  two  or  more  railroads.  There  necessarily  must 
be  some  apportionment  of  the  rates  between  such  roads,  and 
whether  the  advance  should  be  made  in  the  rates  over  one  road  or 
the  other,  or  in  the  rates  over  all,  can  make  no  difference.  In 
other  words,  it  is  competent  for  the  Commission  or  the  courts 
to. consider  the  through  rate,  however  composed.  It  must  not 
be- overlooked  that  'the  Commission  and  the  Circuit  Court  foimd 
that  the  advance  in  the  case  at  bar  was  made  by  agreement  be- 
tween the  roads,  and  was  not  the  individual  action  of  each,  induced 
by  competition.  It  is  true  the  contrary  fact  is  asserted*.  It  is 
asserted,  that  such  action  was  the  result  of  competition,  and, 
that  the  "legal  value"  to  which  competition  was  entitled  was 
not  given  it.  The  argument  to  support  the  contention  has  not 
convinced  us.  The  inquiry  was  essentially  one  of  fact,  and  the 
attempt  to  make  competition  an  inference  of  law  and  dominating 
against  the  findings  of  the  Commission  and  their  affirmance  by 
the  Circuit  Court  we  have  already  rejected. 

But  Uttle  more  discussion  is  necessary.  The  concession  of 
counsel  with  which  we  have  commenced  this  opmion  is  a  frank 
recognition  of  the  effect  which  this  court  has  given  to  the  decisions 
of  the  Interstate  Commerce  Commission  on  questions  of  fact. 
And  we  have  said  very  recently:  "The  statute  gives  prima  fade 
effect  to  the  findings  of  the  Commission,  and  when  those  findings 
are  concurred  in  by  the  Circuit  Court,  weHrhink  they  should 
not  be  interfered  with,  unless  the  record  establishes  that  clear 
and  unmistakable  error  has  been  committed."  Cindnnaiiy 
Hamilton  &  Dayton  R,  R,  v.  Interstate  Commerce  Commission, 
ante,  page  142. 

It  is  true,  appellants  assert,  that  clear  and  unmistakable  error 
has  been  committed,  but  upon  groimd  untenable  as  we  have  seen. 
And  the  present  case  above  all  others  calls  for  the  application  of 
the  rule.  The  question  submitted  to  the  Commission,  as  we 
have  said,  with  tiresome  repetition  perhaps,  was  one  which  turned 
on  matters  of  fact.  In  that  question,  of  course,  there  were  ele- 
ments of  law,  but  we  cannot  see  that  any  one  of  these  or  any 
circumstances  probative  of  the  conclusion  was  overlooked  or 
disregarded.  The  testimony  was  voluminous.  It  is  not  denied 
that  it  was  conflicting  and,  by  concession  of  counsel,  it  included 
a  large  amount  of  testimony  taken  on  behalf  of  appellants  in 
support  of  the  propositions  contended  for  by  them.    Whether 
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the  Commission  gave  too  much  weight  to  some  parts  of  it  and 
too  little  weight  to  other  parts  of  it  is  a  question  of  fact  and  not 
of  law.  It  seems  from  the  findings,  report  and  conclusions  of  the 
Commission  that  it  considered  every  circumstance  pertinent  to 
the  problem  before  it. 

Further  testimony  was  taken  by  the  Circuit  Coiul;  and  its 
judgment  confirmed  that  of  the  Commission  and  approved  its 
order. 

Decree  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the  decision  of  this  case. 

Mr.  Justice  Brewer  dissents. 


INTERSTATE     COMMERCE     COMMISSION     v.     LOUIS- 
VILLE AND    NASHVILLE   RAILROAD    COMPANY, 

227  U.  S.  88  (1913). 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court.^ 

It  is  necessary  to  examine  the  record  with  a  view  of  determin- 
ing whether  there  was  substantial  evidence  to  support  the  order. 

5.  The  Louisville  &  Nashville  Railroad  ran  from  New  Orleans 
to  Mobile  and  to  Pensacola.  From  both  of  these  cities  it  also 
had  lines  extending  to  Montgomery.  When  the  road  from 
Mobile  to  New  Orleans  was  completed  about  1871  there  was  in 
operation  a  boat  line  carrying  freight  from  the  latter  city  to 
Mobile  and  Pensacola.  In  order  to  meet  this  water  competition 
a  low  rail  rate  was  compelled  and  was  put  in  force  by  the  rail 
carrier. 

In  1887  the  through  rate  from  New  Orleans  to  Montgomery 
was  adjusted  so  as  to  conform  to  an  award  by  Judge  Cooley, 
under  which,  rates  from  certain  Ohio  River  points  to  Montgomery 
were  to  be  the  same,  irrespective  of  any  difference  in  distance. 
Rates  to  Montgomery  from  Kentucky  points  on  the  Mississippi 
were  to  be  .two  cents  lower,  and  rates  to  Montgomery  from 
Memphis,  Vicksburg  and  New  Orleans  were  to  be  two  cents  lower 
still.    With  the  exception  of  a  change  made  necessary  by  the 

^  The  facts  and  remainder  of  opinion  are  printed  on  page  509,  supra. 
—Ed. 


604      FUNCTION  OF  COUinB  IN  THE  ENFOBCEMENT  OF  THE  ACT 

coDstnictioii  of  a  short  line  fnMn  Memphis  to  Birmingham,  the 
class  rates  in  that  teiritoiy  were,  as  a  rule,  maintained  in  con- 
formity with  the  Cooley  award,  though,  from  time  to  time,  com- 
modity rates  were  made  to  meet  special  conditions. 

Changes  in  rates  from  New  Orleans  to  Mobile,  to  Pensacola, 
and  from  those  cities  to  Montgomery  were  made  in  1907.  The 
carrier  insists  that  the  situation  at  Pensacola  was  not  the  same  as 
at  Mobile.  But  the  controlling  principle  is  applicable  to  the  rates 
at  all  the  points  involved.  And  in  order  to  prevent  a  treble  dL^ 
cussion  of  the  three  cases  the  rates  from  New  Orleans  to  Mobile 
to  Montgomery  may  be  r^arded  as  typical.  The  increase  in 
Class  rates  varied  from  1  to  13  cents  per  100  pounds.  The  in- 
crease in  Class  3  was  greatest,  and  it  will  therefore  be  taken  as 
affording  the  best  concrete  example  of  the  situation  before  and 
after  the  change  of  1907. 

Under  the  Cooley  award  the  Tariff  on  Class  3  had  been  fixed 
as  follows: 

New  Orleans  to  Mobile  Qocal) 25 

Mobile  to  Montgomery  (local) 30 

Combination  of  locab 55 

But  while  these  locals  aggregated  only  55  cents,  there  was,  at 
the  same  time,  a  through  rate: 

New  Orleans  to  Montgomery 68 

The  carrier's  filed  tariffs  contained  a  provision  that  wherever 
the  rates  between  two  points,  on  its  line,  was  greater  than  the 
sum  of  the  locals  between  the  same  places  the  combination  of 
the  two  locals  should  be  collected.  There  was  nothing  to  indicate 
that  shipments  from  New  Orleans  to  Montgomery  were  not 
entitled  to  this  Combination  rate;  but  it  seems  that  the  privil^ije 
was  rarely,  if  ever,  granted  to  New  Orleans  merchants  who,  in 
order  to  get  the  advantage  of  the  low  locals  (25),  were  obliged 
to  ship  to  Mobile,  there  unload,  reload  and  rebill  to  Montgomery 
at  the  30-cent  rate.  By  this  inconvenient  method  they  could 
secure  the  55-cent  rate  to  Montgomery.  Otherwise,  they  paid 
the  rate  of  68  cents  on  the  same  goods  over  the  same  line  between 
the  same  points. 

The  carrier  was  notified  that  this  practice  was  in  violation 
of  the  Commission's  ruling  that,  except  in  special  cases,  the 
through  rate  must  not  exceed  the  sum  of  the  locals.    An  enforce- 
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ment  of  this  rule  would  have  compelled  the  carrier  to  reduce  the 
through  rate  (68)  to  the  sum  of  the  locals  (55),  and  so,  in  less 
proportion,  as  to  all  other  class  rates  involved  in  this  case. 

The  company,  however,  met  the  situation  by  increasing  the 
local,  instead  of  reducing  the  through  rate.  For  example,  the 
rate  on  Class  3  from  New  Orleans  to  Mobile  was  raised  from  25 
to  38,  so  that,  when  added  to  the  30-cent  rate  from  Mobile  to 
Montgomery  the  Combination  68  equalled  the  existing  through 
rate  of  68  cents  from  New  Orleans  to  Montgomery.  Similar 
action  was  taken  as  to  all  other  rates  between  New  Orleans  and 
Mobile  and  New  Orleans  and  Pensacolaand  thence  to  Montgomery. 

At  the  hearing  the  facts  thus  recited  were  established.  The 
reports  of  the  carrier,  showing  its  earnings  and  expenses  in  detail, 
were  in  evidence.-  Its  tariffs  and  those  of  other  railroads  were 
offered,  as  a  basis  for  comparing  the  rates  under  attack  with  those 
charged  by  this  and  other  companies  for  similar  and  longer  dis- 
tances. Numerous  merchants  from  New  Orleans  testified  that 
since  the  increase  of  August  13,  1907,  they  had  been  unable  to 
sell  in  Mobile  and  Pensacola  and  that  the  through  rate  to  Mont- 
gomery made  it  impossible  to  deal  in  that  city.  In  its  report  the 
Commission  found  that  the  rates  to  Mobile,  Pensacola  and  Mont- 
gomery from  other  and  more  distant  points  were  actually  or 
relatively  higher  than  those  for  the  shorter  distance  from  New 
Orleans.  That  the  ton-mile  rate  on  the  average  of  the  first  six 
classes  was  greater  from  New  Orleans  to  Montgomery  than  from 
Memphis;  that  many  departures  had  been  made  from  the  Cooley 
award;  that  the  company's  tariff  contained  a  provision  that  the 
through  rates  should  not  exceed  the  sum  of  the  locals;  that  while 
increaadng  the  local  on  eastbound  freight  from  New  Orleans  to 
Mobile  and  Pensacola  no  corresponding  increase  had  been  made 
on  the  westbound  freight  from  those  points  to  New  Orleans;  that 
the  old  low  local  out  of  New  Orleans  had  been  so  long  in  force  as 
to  create  a  presumption  that  it  was  reasonable  and  compensatory. 
It  concluded  by  entering  an  order  adjudging  that  the  rates  in 
the. tariff  filed  August  13,  1907,  were  unreasonable  and  directing 
the  carrier  to  restore  the  old  class  rates  (local)  from  New  Orleans 
to  Mobile  and  to  Pensacola  and  to  make  a  corresponding  reduc- 
tion in  the  through  rates  from  New  Orleans  to  Montgomery,  Selma 
and  Prattville. 

This  order  was  attacked  generally  and  specially  by  a  bill,  which, 
at  length  and  in  minute  detail,  assailed  each  specific  fact  stated 
in  the  report  on  the  ground,  either  that  the  fact  found  was  without 
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evidence  to  support  it,  or  that  it  was  irrelevant  to  the  issue  involved 
and  furnished  no  basis  whatever  for  the  order  which  followed. 

The  Commerce  Court  rendered  a  lengthy  and  elaborate  opin- 
ion in  which  it  reviewed  all  of  the  matters  referred  to  in  the  Com- 
mission's Report  and  held  that  the  findings  were  irrelevant,  or 
without  evidence  to  support  them,  or  contrary  to  the  uncontra- 
dicted testimony;  that  the  fact  that  rates  from  more  distant 
points  to  Montgomery,  Pensacola  and  Mobile  were  actually  or 
relatively  lower  than  from  New  Orleans  to  the  same  points,  fur- 
nished no  basis  for  the  order,  unless  it  was  shown  that  the  con- 
ditions were  similar  while  it  affirmatively  appeared  that  these 
lower  rates  were  compelled  by  water  competition;  that  no  con- 
clusion could  be  drawn  from  the  fact  that  such  rates  to  Mont- 
gomery from  other  points  were  lower  on  the  ton-mile  basis,  in 
view  of  the  universal  rule  that  the  longer  the  haul  the  lower  the 
rate.  That  the  departures  from  the  Cooley  award  related  only 
to  commodity  rates,  which  were  not  involved  in  this  hearing,  and 
that  the  complaints  of  the  merchants  as  to  inability  to  sell  in 
Mobile,  Pensacola  and  Montgomery  were  referable  only  to  Com- 
modity rates  and  not  to  Class  rates.  It  found  that  no  legal 
inference  could  be  drawn  from  the  fact  that  the  low  locals  had 
been  maintained  on  westbound  shipments  after  the  carrier,  on 
August  13,  1907,  raised  the  locals  on  eastbound  shipments  from 
New  Orleans  to  Mobile  and  Pensacola,  inasmuch  as  there  is  no 
legal  objection  to  having  lower  rates  in  one  direction  than  in 
another.  It  found  that  the  sole  ground  for  making  the  order 
was  the  fact  that  the  carrier  had  raised  rates  after  they  had  been 
in  force  for  more  than  twenty  years;  although  the  presumption 
of  reasonableness  disappeared  in  view  of  the  uncontradicted  testi- 
mony that  the  old  rates  had  been  compelled  by  water  competition. 

6.  It  is  unnecessary  in  this  case  to  review  each  of  the  matters 
discussed,  ruled  and  found  by  the  Commission  in  its  Report  and 
only  the  more  salient  facts  will  be  mentioned.  For  the  validity 
of  the  order  does  not  necessarily  depend  upon  the  correctness  of 
each  of  these  findings,  so  that  the  breaking  of  one  or  many  links 
by  disproof  would  destroy  the  chain  upon  which  the  order  de- 
pended. These  findings  are  collateral  and  if  correct  might  be 
confirmatory  of  the  ruling,  which,  however,  might  still  be  sustained 
if  some  of  these  statements  were  eliminated.  The  question  is 
whether  there  was  substantial  evidence  to  support  the  order. 

7.  The  pleadings  charged  that  the  new  rates  were  unjust 
in  themselves  and  by  comparison  with  others.    This  was  denied 
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by  the  carrier.  The  Commission  considered  evidence  and  made 
findings  relating  to  rates  which  the  carrier  insists  had  been  com- 
pelled by  competition,  and  were  not  a  proper  standard  by  which 
to  measm'e  those  here  involved.  The  value  of  such  evidence 
necessarily  varies  according  to  circumstances,  but  the  weight 
to  be  given  it  is  peculiarly  for  the  body  experienced  in  such  mat- 
ters and  familiar  with  the  complexities,  intricacies  and  history  of 
rate-making  in  each  section  of  the  country.  So,  too,  the  fact 
that  a  Commodity  rate  is  low  may  cast  some  light  on  the  reason- 
ableness of  the  higher  rate  on  the  Class,  from  which  that  Com- 
modity was  taken  or  to  which  it  might  legally  be  restored. 

It  is  true  that  the  old  low  locals.  Mobile  (west)  to  New  Orleans 
were  maintained,  while  those  from  New  Orleans  (east)  to  Mobile 
were  raised  is  not  conclusive  against  the  reasonableness  of  new 
tariff  put  in  force  in  1907.  But  it  was  a  fact  tending  to  support 
the  conclusion  unless  the  difference  was  shown  to  have  been  war- 
ranted by  proper  rate-making  rules.  Of  the  sufficiency  of  the 
explanation,  including  the  extent  of  the  difference  in  empty  car 
movement,  the  Commission  was  authorized  to  judge.  It  also 
had  before  it  the  company's  financial  statement  and  general 
tariff  sheets.  Against  which  was  the  testimony  for  the  carrier, 
tending  to  prove  that  the  rate  to  New  Orleans  was  low  in  fact, 
and  by  comparison  with  those  in  force  over  other  parts  of  the 
carrier's  system,  and  on  other  lines  in  the  same  territory,  even 
though  this  particular  part  of  the  road  ran  through  a  sparsely 
settled  country,  with  expensive  trestles  and  bridges,  frequently 
damaged  by  storms  from  the  Gulf  and  expensive  to  maintain. 

8.  But  these  facts  did  not  stand  alone.  It  appeared  that 
for  many  years  prior  to  1907  the  carrier  had  maintained  low  locals 
from  New  Orleans  to  Mobile  and  Pensacola.  When  first  put  in 
force  they  were  abnormally  low  because  compelled  by  water 
competition,  and  therefore  furnish  no  just  standard  of  reason- 
ableness. And  if  when  that  competition  disappeared  the  rates 
had  been  advanced,  no  inference  adverse  to  the  railroad  could 
have  been  drawn  from  the  increase.  Int.  Com.  Coram,  v.  Chicago 
G.  W.  Ry.,  209  U.  S.  108.  The  answer  of  the  Railroad  Com- 
pany admits  that  this  water  competition  had  ceased  to  exist. 
The  date  is  not  definitely  stated,  but  it  is  fairly  inferable  that 
the  water  competition  was  not  potential  for  some  years  before  the 
increase  in  rates  in  1907.  When  niade,  the  increase  was  not 
because  of  the  absence  of  water  competition,  but  to  make  the  sum 
of  the  locals  correspond  with  the  through  rates.    Under  the  cir- 
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cumstances  the  maintenance  of  these  low  rates,  after  the  water 
competition  disappeared,  tends  to  support  the  theory  that  by  an 
increase  of  business  or  other  cause  they  had  become  reasonable 
and  compensatory. 

9.  From  the  appellee's  standpoint,  probably  a  principal  objec* 
tion  to  the  order  complained  of,  is  that  it  will  upset  the  Cooley 
award,  under  which  rates  have  been  adjusted  throughout  a  large 
section.  But  that,  too,  was  a  matter  for  consideration  by  the 
Commission  which  by  this  order  has  not  lost  power  to  restore  the 
old  rates,  or  to  make  changes  in  the  new  if  it  shall  be  found  that 
those  put  in  force,  unjustly  discriminate  in  favor  of  New  Orleans 
against  other  cities.  * 

The  order -of  the  Commission,  restoring  a  local  rate  that  had 
been  in  force  for  many  years,  and  making  a  corresponding  reduc- 
tion in  the  through  rate,  was  not  arbitrary  but  sustained  by  sub- 
stantial, though  conflicting  evidence.  The  courts  cannot  settle 
the  conflict  nor  put  their  judgment  against  that  of  the  rate-making 
body,  and  the  decree  is 

Reversed. 


FLORIDA  EAST  COAST  RAILWAY  COMPANY  i;.  UNITED 

STATES. 

234  U.  8.  167  (1914). 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  C.  Bryan  and  Mr.  Alex.  St.  Clair-Abrams  for 
appellant. 

Mr.  Blackburn  Esterline^  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Bullitt  was  on  the  brief, 
for  the  United  States. 

Mr.  Charles  W.  Needham  for  the  Interstate  Commerce  Com- 
mission. 

Mr.  Frederick  M.  Hudson  for  the  Railroad  Commissioners  of 
Florida. 

Mr.  A.  A.  Boggs  filed  a  brief  for  the  Florida  Fruit  and  Vegetable 
Shippers'  Protective  Association  and  the  East  Coast  Fruit  and 
Vegetable  Growers'  Association,  intervening  appellees. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 
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The  order  of  the  Interstate  Commerce  Commission  concerning 
which  the  appellant,  hereafter  called  the  East  Coast  line,  com- 
plained before  the  court  below  and  which  that  court  refused  to 
enjoin  was  made  on  a  second  supplemental  petition  presented  in 
controversies  which  had  been  long  pending  and  twice  before 
decided,  such  controversies  involving  many  railroads  and  being 
concerned  with  the  rates  as  to  pineapples,  citrus  fruits  and  vege- 
tables from  places  of  production  in  Florida  to  exterior  points  of 
distribution  or  consumption.  While  the  report  here  under  con- 
sideration made  on  the  second  supplemental  petition  deals  with 
only  a  few  of  the  railroads  concerned  in  the  previous  inquiries 
and  with  only  a  part  of  the  controversies  involved  in  the  previous 
cases,  yet  the  reports  in  the  previous  cases  and  the  reasons  stated 
by  the  Commission  for  its  action  in  those  cases  are  so  connected 
with  its  action  complained  of  in  this  case  that  it  is  impossible  to 
understand  this  controversy  without  recurring  to  and  stating  the 
previous  reports  of  the  Conmiission  in  the  controversies  to  which 
we  hav^  referred. 

We  observe  before  coming  to  make  that  statement  that  none 
of  the  testimony  taken  before  the  Commission  in  the  cases  prior 
to  this  one  is  in  the  record,  it  having  been  stipu^Jbed  that  the 
facts  stated  by  the  Commission  in  its  reports  in  such  previous 
cases  should  be  taken  as  the  facts  of  such  controversies.  For  the 
purpose  of  the  statement  which  we  shall  make  the  record  there- 
fore consists  of  the  reports  in  such  previous  cases,  of  the  report 
in  this  case  and  the  testimony  taken  in  this  case  before  the  Com- 
mission and  in  the  court  below.  The  future  application  of  the 
facts  which  we  shall  state  will  be  facilitated  by  giving  a  descrip- 
tion of  the  E^t  Coast  line  as  stated  in  the  several  reports  of  the 
Commission  to  which  we  shall  immediately  recur. 

The  East  Coast  line  is  wholly  within  the  State  of  Florida, 
the  main  line  extending  from  Jacksonville  south  along  the  Atlantic 
coast  to  Miami,  a  distance  of  366  miles,  then  to  Homestead,  28 
miles  south,  and  thence  across  the  Florida  Keys  to  Key  West. 
At  the  time  of  the  final  hearing  before  the  Commission  on  March 
2,  1911,  the  road  was  not  fully  constructed  and  was  only  com- 
pleted and  being  operated  to  Knight's  Key,  about  83  miles  below 
Homestead.  The  total  mileage  of  the  road  was  about  583  miles, 
including  477  miles  of  main  line  from  Jacksonville  to  Knight's 
Key  and  about  106  miles  of  branch  line  above  Miami.  The  cost 
of  the  construction  from  Homestead  on  was  enormous,  amounting 
to  nearly  $175,000  per  mile,  and  the  total  cost  of  the  extension 
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from  Homester  to  Knight's  Key,  83  miles,  nearly  equalled  the 
entire  cost  of  the  balance  of  the  road,  500  miles.  On  July  3, 
1907,  a  petition  was  filed  by  the  Florida  Fruit  &  Vegetable  Ship- 
pers' Protective  Association  against  the  Atlantic  Coast  line,  the 
Seaboard  Air  Line  and  Southern  Railway  Companies  and  the  East 
Coast  Line  complaining  of  and  asking  a  reduction  in  interstate 
rates  on  pineapples,  citrus  fruits  and  vegetables.  The  East 
Coast  line  was  the  only  one  of  the  defendant  railroads  whose 
traffic  was  confined  to  the  producing  regions  in  Florida  because 
while  the  other  lines  also  undoubtedly  penetrated  to  the  area  of 
production,  their  lines  were  not  confined  to  Florida  but  were 
trunk  lines  carrying  not  only  the  product  committed  to  them  by 
producers  in  Florida,  but  also  the  products  committed  by  pro- 
ducers to  roads  like  the  East  Coast  line  which  did  not  extend 
beyond  Florida  and  had  therefore  to  be  transshipped  if  destined 
to  points  beyond  the  State  by  other  roads.  In  coming  to  make 
its  report  in  the  case  thus  referred  to,  the  Commission  thus  stated 
the  general  situation  of  the  railroad  traffic  of  all  the  roads  in 
Florida  concerning  the  subjects  under  discussion  (No.  1168,  14 
I.  C.  C.  483) : 

''The  shape  and  location  of  the  state  of  Florida  is  such  that 
these  railroads  which  handle  this  traffic  from  the  point  of  produc- 
tion up  to  the  base  point  necessarily  do  but  a  limited  business. 
They  extend  south  considerable  distances  through  a  sparsely 
settled  country  which  neither  originates  nor  consumes  a  con- 
siderable amount  of  traffic.  Some  of  them  reach  the  seacoast, 
but  none  of  them  connect  or  can  connect  with  railroads  leading 
beyond,  and  the  amount  of  through  business  handled  is  extremely 
light.  Their  traffic  is  confined  almost  entirely  to  bringing  out 
the  products  which  originate  upon  their  lines,  and  carrying  in 
the  supplies  which  are  consumed  in  the  territory  served  by  them. 
Fruits  and  vegetables,  lumber,  naval  stores,  and  in  some  cases 
cotton  and  phosphate  rock  are  the  principal  commodities 
carried,  and  of  these,  fruits  and  vegetables  produce  the  most 


revenue." 


In  the  report  by  which  the  Commission  disposed  of  this  contro- 
versy (No.  1168,  14  I.  C.  C.  476)  it  divided  the  rates  to  be  con- 
sidered into  two  classes:  (a)  gathering  charges  from  production 
points  in  Florida  to  base  points  of  which  Jacksonville  was  the 
only  one  on  the  East  Coast  line,  and  (b)  rates  from  base  points 
to  points  of  final  destination  in  other  States,  the  sum  of  the  two 
rates  being  the  joint  through  rate. 
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Considering  the  three  products  whose  traffic  charges  were  under 
consideration;  the  Commission  said: 

(a)  Citrus  fruits: 

"From  an  examination  of  the  elaborate  figures  which  were 
introduced  upon  the  trial  showing  the  character  of  the  traffic 
handled  by  these  Florida  roads,  the  conditions  under  which  it  is 
handled,  their  earnings,  and  the  cost  of  operation  running  through 
a  series  of  years,  it  is  difficult  to  see  how  these  railroads  can  be 
expected  to  transport  in  a  suitable  way  this  fruit  and  vegetable 
traffic  from  points  of  production  to  these  basing  points  for  a  less 
sum  than  they  now  receive.  It  is  difficult  to  see  how,  even  upon 
the  present  traffic,  those  lines  can  in  the  immediate  future  expect 
to  pay  any  considerable  return  upon  their  investment.  We  feel 
that  these  local  rates,  although  they  are  high  in  comparison 
with  other  local  rates,  are  as  low  as  should  be  established  under 
all  the  circumstances."     (p.  484.) 

(b)  Vegetables: 

"The  same  observations  which  have  been  made  upon  the 
orange  rates  to  base  points  apply  with  equal  pertinency  to  those 
upon  vegetables.  They  are  named  by  the  railroad  commission 
of  Florida.  They  are  made  with  the  understanding  that  they 
are  really  parts  of  through  rates  from  the  point  of  production  to 
the  market  of  consumption.  They  are  low  in  comparison  with 
other  rates  because  it  is  understood  that  this  industry  is  an  im- 
portant one  to  the  State  of  Florida,  and  that  a  low  cost  of  trans- 
portation is  essential  to  its  development. 

"While  these  local  rates  are  essentially  part  of  the  through 
charge  and  should  be  dealt  with  by  this  Commission  as  such,  it  is 
difficult  to  see  how  these  Florida  railroads  can  render  a  proper 
service  upon  a  lower  scale  of  rates  than  is  now  applied.  It  must 
be  remembered  that  without  the  railroad  this  industry  could  not 
exist  at  all,  and  that  to  its  satisfactory  carrying  on  the  character 
of  the  service  is  fully  as  important  as  the  rate.  It  is  better  that 
these  fruits  and  vegetables  should  reach  the  market  on  time,  and 
in  good  condition,  than  that  a  few  cents  per  box  should  be  sub- 
tracted from  the  carrying  charge.  There  was  very  little  com- 
plaint as  to  the  service;  nor  did  the  shippers  who  testified  manifest 
any  desire  that  these  carriers  should  be  required  to  accept  less 
than  reasonable  compensation  for  that  service.  Our  conclusion 
upon  this  branch  of  the  case  is  that  the  present  rates  up  to  the 
base  points,  while  high  in  comparison  with  similar  rates  in  other 
localities  are  as  low  as  they  ought  to  be  under  the  conditions 


612      FUNCTION  OF  COUBT8  IN  THE  ENFORCEMENT  OF  THE  ACT 

obtaining  upon  these  Florida  lines,  so  that  here,  as  in  case  of 
oranges,  the  real  question  arises  upon  the  rate  from  the  base  point 
to  the  northern  market."     (p.  496.) 

(c)  Pineapples: 

'^  Pineapples  are  mainly  produced'  in  Florida,  upon  the  line 
of  the  Florida  East  Coast  Railway,  which  extends,  as  already 
said,  down  the  east  side  of  Florida.  This  industry  has  within 
recent  years  developed  rapidly.  Florida  pineapples  today  sell  in 
all  the  markets  of  the  United  States  in  competition  with  foreign 
pineapples,  usually  commanding  much  higher  prices  than  the 
foreign  article.  While  the  period  of  production  in  the  United 
States  and  in  Cuba  is  not  exactly  the  same,  still  it  may  fairly  be 
said  that  the  two  products  do  compete. 

''It  was  said  that  Jansen  might  be  selected  as  a  typical  produ- 
cing point  upon  the  Florida  East  Coast  Railway.  This  station 
is  257  miles  south  of  Jacksonville  and  the  rate  on  pineapples  is 
24  cents  per  box  of  80  pounds.  Rates  from  other  points  are 
relatively  about  the  same  as  from  Jansen;  somewhat  lower,  it 
will  be  seen,  for  the  same  distance,  than  from  most  producing 
points  upon  oranges."     (p.  502.) 

Presumably,  deeming  that  the  particular  situation  on  the 
East  Coast  Line  as  to  the  character  of  its  business,  its  location, 
its  cost,  etc.,  etc.,  required  to  be  specially  pointed  out  in  addition 
to  what  was  said  in  the  passages  quoted,  the  Commission  said: 

''The  Florida  East  Coast  Railway  was  built  as  part  of  a  hotel 
scheme,  and  its  principal  business  is  the  carrying  of  passengers 
who  frequent  these  Florida  winter  resorts.  Over  60  per  cent,  of 
its  total  receipts  are  from  passenger  traffic.  Its  most  important 
freight  business  is  the  transportation  of  fruits  and  vegetables, 
and  of  these  pineapples  afford  the  most  considerable  amount  of 
revenue.  The  management  of  the  railroad  has  paid  great  atten- 
tion to  the  development  of  this  business.  In  the  pineapple 
region  highways  are  few  and  transportation  by  wagon  is  therefore 
costly.  To  relieve  this  difficulty  sidings  have  been  put  in  the 
pineapple  region  at  frequent  intervals.  The  traffic  representative 
of  this  railroad  stated  that  it  was  possible  to  load  pineapples  every 
half  mile  upon  his  line  in  the  pineapple-producing  r^on.  When 
once  loaded  great  attention  is  paid  to  sending  the  fruit  to  Jack- 
sonville upon  a  reliable  and  expeditious  schedule. 

"Very  elaborate  tables  were  introduced  showing  the  cost  of 
constructing  this  railroad  and  the  financial  results  of  its  past 
operations.    These  statements  and  tables  have  been  examined 
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by  the  Commission,  but  it  does  not  seem  necessary  to  reproduce 
them  here  or  to  state  in  detail  the  grounds  of  our  conclusions. 
But  for  this  railroad  the  pineapple  industry  in  Florida  would  not 
today  exist.  The  quality  of  the  service  rendered  that  industry 
by  this  road  is  not  criticised.  The  shippers  of  this  fruit  ought 
not  to  object,  nor  do  they  object  to  pa3dng  a  fair  compensation 
for  the  service,  and  in  our  opinion  the  present  rates  do  not  exceed 
sucb  just  compensation  for  the  transportation  of  pineapples  from 
various  producing  points  to  Jacksonville,  and  we  so  hold.''  (p. 
503.) 

And  concerning  the  earnings  of  the  East  Coast  line,  it  was 
said: 

''The  total  earnings  of  the  Florida  East  Coast  Railway  for  the 
same  year  (ending  June  30,  1907)  were  $5,911  per  mile,  and  its 
operating  expenses  $4,502.  The  greater  part  st  the  receipts  of 
this  railroad  are  from  its  passenger  service.  The  evidence  shows 
that  a  considerable  portion  of  what  little  freight  revenue  it  has 
comes  from  the  transportation  of  fruits  and  vegetables.  It  has 
given  in  the  past  great  attention  to  this  service,  and  has  appar- 
ently satisfied  its  patrons  in  this  respect.  It  makes  no  through 
rates,  but  receives  its  full  local  in  all  cases  up  to  Jacksonville.'' 
(p.  484.) 

Giving  effect  to  the  foregoing,  the  Commission  held  that  the 
complaint  as  to  gathering  charges  was  wholly  unfounded,  and 
they  were  maintained.  A  different  conclusion,  however,  was 
reached  as  to  charges  from  the  base  points  to  points  of  distribu- 
tion or  consumption,  as  to  which  some  reduction  was  made.  It 
consequently  follows  that  all  the  other  roads  who  were  defendants 
were  subjected  to  some  reduction  as  to  their  rates,  while  the 
East  Coast  line  because  of  its  being  a  purely  gathering  road  was 
subjected  to  no  reduction  whatever. 

Within  a  year  after  this  action  by  the  Commission  the  same 
con^^nant  conmienced  a  new  proceeding  (No.  2566)  against 
two  hundred  railroads,  including  among  others  the  East  Coast 
line,  to  estabUsh  carload  rates  from  base  points  in  Florida  to 
interstate  points.  At  the  same  time  in  No.  1168,  which  as  we  have 
seen  had  been  previously  passed  upon  by  the  Commission  and 
decided  in  favor  of  the  East  Coast  line,  a  supplemental  petition 
was  filed  against  that  road,  the  sole  complaint  against  the  East 
Coast  line  in  such  petitions  being  as  to  its  gathering  rates  on 
pineapples  from  points  of  production  to  Jacksonville.  And  it  is 
to  be  presumed  that  the  complaint  as  to  pineapple-gathering 
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rates  was  made  <mly  against  the  East  Coast  line  beoauae  as  we 
have  seen,  as  stated  by  the  Commission,  that  road  was  ahnost 
tlie  exclusive  carrier  of  such  product,  and  in  fact  had  virtually 
built  up  that  industry.  The  controversy  while  it  involved  a 
claim  of  reduction,  in  its  broad  aspect  presented  only  a  contro- 
versy as  to  whether  there  should  be  put  in  force  carload  and  less- 
than-carload  instead  of  any-quantity  rates  in  the  performance  of 
its  duty  of  gathering  fnneapples.  On  the  filing  of  the  new  and 
original  as  well  as  of  the  supplemental  petition  the  Commission 
directed  the  rescinding  of  its  previous  order  concerning  the  reason- 
ableness of  gathering  rates,  as  well  as  its  finding  on  4.he  subject 
of  rates  from  base  points  and  directed  the  matter  to  be  reheard. 
Without  referring  to  the  conclusion  of  the  Commission  concem- 
iilg  the  controversy  as  to  the  many  railroads  who  were  before  it 
as  to  their  interstate  rates,  we  come  to  state  the  ruling  of  the 
Commission  as  to  the  East  Coast  line  (17  I.  C.  C.  552,  564) : 

''The  evidence  produced  upon  the  present  hearing  suggests 
no  change  in  what  was  said  so  far  as  that  applies  to  the  Florida 
East  Coast  Railway.  That  line  operates  at  the  present  time 
477  miles  of  main  line  and  106  miles  of  branches.  It  has  a  first 
mortgage  of  $10,000,000,  a  second  mortgage  of  $20,000,000,  and 
a  capital  stock  of  $3,000,000,  making  in  all  $33,000,000.  This 
capitalization,  with  the  exception  of  about  $4,000,000,  represents 
an  actual  cash  investment. 

''It  is  urged  by  the  complainant  that  the  portion  of  the  line 
from  Miaini  south,  which  has  cost  some  $14,000,000,  was  not  at 
the  present  time  a  pa3dng  investment  and  that  the  balance  of  the 
line  from  Jacksonville  to  Miami,  which  is  used  by  the  growers  of 
pineapples,  ought  not  to  be  taxed  with  the  cost  of  this  construc- 
tion. Admitting  this  to  be  so  and  Ia3ring  out  of  view  altogether 
the  $14,000,000  which  have  been  invested  in  that  part  of  the 
property,  it  is  still  true  that  during  the  entire  existence  of  the 
Florida  East  Coast  Railway,  so  far  as  this  record  shows,  that 
property  has  never  earned  in  any  single  year  6  per  cent,  upon  the 
money  invested,  with  the  single  exception  of  the  year  1909. 
During  much  of  the  time  its  net  earnings  have  been  but  little 
above  its  operating  expenses.  We  certainly  cannot  hold  that 
these  rates  should  be  reduced  because  for  a  single  twelve  months, 
under  what  may  be  termed  abnormal  conditions,  this  railway 
earned  about  6  per  cent,  on  the  money  which  has  been  actually 
invested  in  its  construction.  The  years  when  no  return  has  been 
received  must  certainly  be  given  some  consideration.    Upon  no 
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other  theory  could  private  capital  be  induced  to  invest  in  the 
construction  of  railroads. 

"While,  however,  we  adhere  to  what  was  said  in  the  previous 
case,  we  do  think,  upon  more  careful  examination,  that  these 
rates  of  the  Florida  East  Coast  Railway  on  pineapples  ought  to 
be  somewhat  revised.  They  are  not  consistent  with  one  another, 
and  in  our  opinion  those  from  the  more  distant  points  are  too 
high  as  compared  with  rates  from  nearby  points. 

"The  present  rates  are  in  any  qiiantity.  About  60  per  cent, 
of  these  pineapples  move  from  the  point  of  origin  in  carloads, 
40  p^r  cent,  in  less  than  carloads.  Carload  shipments  are  stripped 
a'nd  loaded  by  the  shipper  and  are  not  unloaded  at  Jacksonville, 
which  probably  saves  the  earner  not  far  from  2  cents  per  box. 
The  less-than-<^rload  shipment  is  loaded  by  the  railway  and 
usually  unloaded  at  the  station  in  South  Jacksonville  or  Jackson- 
ville. In  our  opinion  carload  rates  should  be  established  which 
are  less  than  the  present  any-quantity  rates  by  3  cents  per 
box. 

"The  establishment  of  such  carload  rates  will  not  of  a  certainty 
work  a  decrease  in  the  net  earnings  of  the  carriers.  It  is  a  false 
theory  of  transportation  which  seeks  to  force  the  shipper  to  avail 
himself  of  a  less-than-carload  service,  which  is  more  expensive 
to  render,  for  the  purpose  of  increasing  the  gross  revenues  of  the 
carrier.  The  true  object  should  be  to  perform  the  service  in  the 
most  economical  manner  and  to  charge  for  that  service  reasonable 
compensation.  In  the  end  this  makes  to  the  advantage  of  both 
the  carrier  and  its  patron.  The  vice-president  of  the  Florida  East 
Coast  Railway  stated  that  he  had  always  thought  that  carload 
rates  should  be  established  and  that  in  his  opinion  to  establish 
carload  rates  3  cents  per  box  less  than  the  present  any-quantity 
rates  would  not  prejudice  the  net  revenues  of  his  company,  since 
he  would  make  up  by  saving  in  operating  expenses  what  he  lost 
in  gross  income." 

The  order  of  the  Commission  which  gave  effect  to  these  views 
entered  February  8,  1910,  changed  gathering  charges  on  pine- 
apples and  citrus  fruits  on  the  East  Coast  line  from  any-quantity 
to  carload  and  less-than-carload  rates  and  modified  the  mileage 
basis.  On  attention  being  directed  to  the  fact  that  the  complaint 
related  only  to  pineapples,  while  the  order  applied  to  that  product 
and  to  citrus  fruits,  the  order  was  modified  and  restricted  to  the 
subject  complained  of,  pineapples.  The  East  Coast  Line  con- 
formed to  the  order  and  indeed  shortly  after  doing  so  also  volun- 
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tarily  put  into  effect  carload  and  less-than-carload  gathering 
rates  on  citrus  fruits  and  vegetables,  and  although  the  rates  thus 
fixed  were  somewhat  higher  than  the  rates  on  pineapples  which 
the  Commission  had  established,  they  were  lower  than  the  citrus 
fruit  and  vegetable  rates  which  had  been  expressly  sustained  by 
the  Commission.  Some  months  after  this  was  done  the  same 
complainant  who  had  filed  the  previous  petitions  presented  in 
No.  1168  a  second  supplemental  complaint  against  the  East 
Coast  line,  and  new  petitions  against  the  Seaboard  Air  line 
and  Atlantic  Coast  line  Railways  (No.  3808).  So  far  as  the 
East  Coast  line  was  concerned  the  complaint  was  against  the 
citrus  fruit  and  vegetable-gathering  rates  and  asked  that  they 
be  equalized  with  or  made  the  same  as  the  pineapple  rate.  The 
Florida  Railroad  Commission  intervened  and  asked  the  same 
relief.  The  Commission  in  effect  granted  the  prayer  of  this 
second  supplemental  complaint,  found  the  rates  of  the  East  Coast 
line  on  citrus  fruits  and  vegetables  to  be  unjust  and  unreason- 
able, and  directed  the  putting  into  .operation  of  a  lower  stated 
schedule  of  gathering  rates  which  was  made  applicable  not  only 
to  the  East  Coast  Line  but  also  to  the  other  roads  which  were 
parties  to  the  proceeding.  And  it  is  this  order  which  the  railroad 
refused  to  obey  and  to  enjoin  the  enforcement  of  which  this  suit 
was  brought. 

Without  going  into  detail  it  suffices  to  say  that  the  report  of 
the  Commission  concerning  the  action  just  stated  did  not  purport 
to  question  the  correctness  of  its  previous  findings  sustaining  the 
citrus  fruit  and  vegetable  rates  of  the  East  Coast  line,  but  was 
based  upon  what  was  deemed  to  be  a  change  in  conditions  since 
the  previous  decisions.  After  pointing  out  that  it  had  previously 
ordered  a  change  from  any-quantity  to  carload  and  less-than- 
carload  rates  on  pineapples  from  gathering  points  to  the  base 
point  on  the  E^t  Coast  line  and  on  all  fruits  and  vegetables 
from  base  points  outward,  and  that  on  both  the  Atlantic  Coast 
line  and  the  Seaboard  Air  line  any-quantity  rates  yet  remained 
from  gathering  points  as  to  all  fruits  and  vegetables,  although 
such  was  not  the  case  as  to  the  E^t  Coast  line  because  of  the 
change  which  it  had  voluntarily  made,  it  was  said  (22  I.  C.  C. 
11,  14,  16): 

''No  material  change  has  taken  place  since  then  (that  is,  since 
the  previous  decisions)  so  far  as  this  record  discloses  which  would 
lead  to  a  different  conclusion  if  the  same  subject  were  before  us 
today.    The  volume  of  business  transacted  has  increased,  but 
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the  expenses  of  operation  have  also  increased  to  an  extent  which 
offsets  the  greater  amount  of  business.  .  .  . 


"It  appeared  in  the  original  case  that  citrus  fruits  to  some 
extent,  and  vegetables  to  a  much  greater  extent,  were  shipped  in 
small  lots  to  Jacksonville  and  there  reloaded  for  movement  be- 
yond. It  was  our  impression  in  estabUshing  carload  rates  from 
the  base  point  that  this  would  permit  the  movement  in  small 
lots  up  to  the  base  point  and  the  consolidation  at  such  point, 
and  that  the  carload  movement  would  in  fact  be  mainly  beyond 
the  base  point.  Such  has  not  been  the  result.  In  order  to  obtain 
the  carload  rate  beyond  the  base  point  it  seems  to  be  necessary 
for  the  shipper,  in  actual  practice,  to  present  a  full  carload  at  the 
point  of  origin,  and  from  this  it  follows  that  the  movement  up  to 
the  base  point  at  the  present  time  is  entirely  different  from  what 
it  was  when  we  approved  these  any-quantity  rates.  At  that  time 
the  loading  was  by  the  carrier;  now  it  is  mainly  by  the  shipper. 
The  loading  of  the  cars  from  the  point  of  origin  to  the  base  points 
is  much  heavier  now  than  formerly.  In  1907  the  average  loading 
of  citrus  fruits  and  pineapples  upon  the  Atlantic  Coast  Line  up 
to  the  base  point  was  215  boxes.  In  1910  this  loading  had  in- 
creased to  279  boxes.  In  case  of  vegetables  the  increase  is  even 
more  marked.  The  number  of  cars  now  required  to  transport 
the  same  amount  of  this  traffic  from  points  of  origin  to  base  points 
would  be  materially  less  than  in  1908.  Otherwise  stated,  it 
costs  the  shipper  more  to  handle  his  business  today  and  it  costs 
the  railroad  less." 

And  upon  that  changed  circumstance  an  order  was  awarded 
directing  the  change  from  any-quantity  to  car-load  and  less-than- 
carload  and  fixing  a  rate  which  was  the  same  as  that  previously 
fixed  for  pineapples.  Of  course,  as  the  East  Coast  line  had 
voluntarily  piit  in  carload  and  less-than-carload  rates,  it  was  only 
affected  by  this  order  to  the  extent  that  it  lowered  the  traflBc 
charge  as  contained  in  the  schedule  which  had  been  previously 
voluntarily  established. 

It  is  insisted  that  the  order  of  the  Commission  was  wrongful 
and  that  the  court  below  erred  in  not  restraining  its  enforcement 
for  the  following  reasons:  (a)  because  the  order  complained  of 
was  rendered  without  any  evidence  whatever  to  sustain  it;  (b) 
because  it  confiscated  the  property  of  the  railway  in  a  two-fold 
aspect,  first,  by  fixing  a  rate  so  unreasonably  low  as  to  afford  no 
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remuneration  to  the  corporation  for  the  use  of  its  property^  and 
second,  because  although  the  Commission  in  order  to  justify  the 
rate  which  it  fixed  took  into  account  the  revenue  derived  from 
the  extended  road,  it  nevertheless  declined  to  at  all  consider  the 
value  of  the  extended  road  and  the  right  to  earn  a  return  thereon. 
We  come  as  briefly  as  possible  to  consider  these  contentions 
separately. 

(a)  ThcU  there  was  no  evidence  whatever  tending  to  avMain  the 
reduction  of  the  rales  on  citrus  fruits  and  vegetables  as  to  the  East 
Coast  Line  which  the  Commission  ordered. 

While  a  finding  of  fact  made  by  the  Commission  concerning  a 
matter  within  the  scope  of  the  authority  delegated  to  it  is  binding 
and  may  not  be  reexamined  in  the  courts,  it  is  undoubted  that 
where  it  is  contended  that  an  order  whose  enforcement  is  resisted 
was  rendered  without  any  evidence  whatever  to  support  it,  the 
consideration  of  such  a  question  involves  not  an  issue  of  fact, 
but  one  of  law  which  it  is  the  duty  of  the  courts  to  examine  and 
decide.  (Int.  Com.  Comm.  v.  Louis.  &  Nash.  R.  R.,  227  U.  S.  88, 
91,  92,  and  cases  cited.) 

In  view  of  what  we  have  said  concerning  the  state  of  the  record, 
the  solution  of  the  question  must  depend  upon  an  examination 
and  anal3rsis  of  two  subjects,  the  one  the  reports  of  the  Com- 
mission in  the  previous  cases,  and  the  other,  the  testimony  which 
was  before  it  and  the  report  made  in  this  case.  As  to  the  first, 
in  view  of  the  statements  made  by  the  Commission  in  its  report 
in  the  original  case  (No.  1168,  14  I.  C.  C.  476)  as  to  the  earning 
power  of  the  road,  the  nature  of  its  business  and  the  reasonable- 
ness of  its  rates  and  the  express  finding  that  the  citrus  fruit  and 
vegetable  rates  were  just  and  reasonable  and  should  not  be  changed 
and  the  further  fact  that  they  were  not  called  in  question  in  the 
second  proceeding  it  follows  that  the  inquiry  narrows  itself  to  the 
mere  consideration  of  the  testimony  taken  in  this  proceeding,  and 
the  report  of  the  Commission  in  such  proceeding,  aiid  the  testi- 
mony taken  before  the  court  below  in  so  far  as  it  is  proper  to 
consider  it  in  connection  with  the  particular  question  under 
consideration.  But  coming  to  make  a  review  of  the  testimony 
before  the  Commission  on  the  issue  raised  by  the  second  supple- 
mental petition,  we  fail  to  find  the  slightest  proof  tendiug  to 
sustain  the  reduction  in  rates  as  to  the  East  Coast  line,  which 
was  made. 

There  are  only  three  subjects  referred  to  in  the  testimony  which 
can  in  any  view  be  considered  as  having  any  possible  tendency 
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to  show  such  a  change  as  would  cause  the  rate  which  was  found 
by  the  Commission  in  the  past  reasonable  and  not  to  justify  a 
change  to  be  unreasonable  and  therefore  require  reduction.  The 
three  subjects  are  these:  (a)  testimony  by  the  chairman  of  the 
Florida  Railroad  Commission  that  there  had  been  a  considerable 
increase  in  the  volume  of  traffic  in  citrus  fruits  and  vegetables 
since  the  previous  finding;  (b)  a  further  statement  or  admission 
made  by  an  officer  of  the  East  Coast  line  in  a  colloquy  which 
took  place  at  the  hearing  in  this  case  to  the  effect  that  as  shippers 
under  carload  rates  loaded  their  own  cars  there  was  some  differ- 
ence in  cost  to  the  advantage  of  the  road  over  the  cost  of  loading 
when  the  any-quantity  rates  prevailed;  (c)  testimony  with  refer- 
ence to  the  Atlantic  Coast  Line  and  the  Seaboard  Air  line  (but 
none  as  to  the  East  Coast  line)  to  the  effect  that  on  those  roads 
it  had  come  to  pass  that  there  was  a  saving  in  expense  and  an 
increase  in  earning  capacity  becaude  even  under  the  any-quantity 
rates  carload  shipments  had  greatly  increased  and  cars  so  shipped 
were  much  more  heavily  loaded  and  moved  from  the  point  of 
production  through  the  base  point  to  their  ultimate  destination, 
when  such  was  not  the  case  at  the  time  the  previous  order  was 
made.  Testimony  which  as  we  have  seen  was  expressly  declared 
by  the  Commission  to  be  in  effect  the  cause  which  gave  rise  to  the 
reduction.  But  at  once  it  is  to  be  observed  that  so  far  as  any 
inference  alone  from  the  difference  between  carload  and  less-than- 
carload  rates  and  any-quantity  rates  is  concerned  it  had  no  appli- 
cation to  the  East  Coast  Line  since  that  road  had  put  in  the 
carload  and  less-than-carload  rates  while  the  other  two  roads  had 
not.  And  so  far  as  the  consideration  of  the  increased  loading  is 
concerned  as  stated  by  the  Commission,  whatever  may  have 
been  the  proof  as  to  the  Seaboard  Air  Line  and  the  Atlantic  Coast 
Line,  it  is  beyond  controversy  that  no  such  proof  can  be  found 
in  the  record  as  to  the  East  Coast  Line  except  the  vague  intima- 
tion to  which  we  have  referred. 

Thus  by  analysis  the  case  comes  to  this:  Did  the  facts  as  to 
the  increased  loading  which  the  Commission  found  to  exist  in 
the  case  of  the  Seaboard  Air  Line  and  the  Atlantic  Coast  Line 
support  or  tend  to  support  the  order  as  to  the  East  Coast  Line  in 
the  absence  of  all  testimony  in  the  record  concerning  the  existence 
of  such  fact  as  to  the  traffic  on  that  road?  In  other  words,  the 
question  is.  Because  there  was  testimony  as  to  the  traffic  of  those 
roads,  can  such  testimony  be  said  to  tend  to  establish  the  same 
condition  on  the  East  Coast  Line?    Conceding  that  from  an 
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abstract  point  of  view  an  affirmative  answer  would  have  to  be 
given  to  such  question  we  think  such  is  not  the  case  here  fcnr  the 
following  reasons:  (a)  because  of  the  difference  in  business  carried 
on  by  the  two  roads  named  and  the  East  Coast  line,  they  bdng 
not  only  gatherers  of  the  local  product  but  trunk  line  carriers; 
(b)  because  of  the  difference  in  the  ffltuation  and  traffic  of  the  two 
trunk  lines  named  and  the  East  Coast  line,  as  deduced  solely 
from  the  peculiar  environment  and  movement  of  business  on 
that  road  so  aptly  stated  in  the  passages  from  the  reports  of  the 
Commission  which  we  have  quoted.  Differences  which  pre- 
sumably gave  rise  to  separate  statem^its  in  the  previous  reports 
in  considering  that  road.  While  we  do  not  say  that  the  con- 
clusion is  affirmatively  sustained,  nevertheless  we  think  the  state 
of  the  record  at  least  tends  to  give  some  support  to  the  suggestion 
in  the  argument  that  the  greater  magnitude  and  importance  of 
the  consideration  of  the  business  and  rates  of  the  two  trunk 
line  carriers  concentrated  attention  in  that  direction  and  there- 
fore caused  the  inquiry  on  that  subject  and  the  facts  concerning 
the  same  to  eclipse  the  distinctions  between  those  lines  and  the 
East  Coast  line  —  distinctions  which  if  otherwise  taken  under 
consideration  should  have  produced  a  different  result. 

As  it  follows  from  these  views  that  the  order  in  question  as  to 
the  East  Coast  line  and  its  enforcement  should  have  been  en- 
joined by  the  court  below,  our  duty  is  to  reverse  the  action  of 
that  court  and  to  remand  the  case  to  the  proper  District  Court 
with  directions  to  grant  the  prayer  of  the  East  Coast  line  and 
restrain  the  enforcement  of  the  order  in  question  and  it  is  so 
ordered.  Reversed. 
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234  U.  S.  294  (1914). 

The  facts  are  stated  in  the  opinion. 

Mr,  Blackburn  Esterline,  Special  Assistant  to  the  Attorney 
General,  with  whom  the  Solicitor  General  [Davis]  was  on  the 
brief,  for  the  United  States,  Intervenor. 

^  Docket  title  of  this  case  is  Interstate  Commerce  Commission,  The 
United  States  of  America,  Associated  Jobbers  of  Los  Angeles,  and  Pacific 
Coast  Jobbers  and  Manufacturers  Association,  appellants,  v,  Atchison, 
Topeka  and  Santa  Fe  Railway  Company,  Southern  Pacific  Company,  and 
San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company. 
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Mr,  P.  J.  Farrell  for  the  Interstate  Commerce  Commission. 

Mr.  Fred  H.  Wood  and  Mr.  Gardiner  Laihrop,  with  whom  Mr, 
Robert  Dunlap,  Mr,  T,  J.  NorUm,  Mr,  C.  W.  Durbrow,  Mr.  W.  F. 
Herrin  and  Mr.  P.  J.  Blair  were  on  the  brief,  for  appellees. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the  court. 

The  Atchison,  Topeka  and  Santa  Fe  Railway  Company,  the 
Southern  Pacific  Company  and  the  San  Pedro,  Los  Angeles  and 
Salt  Lake  Railroad  Company,  brought  this  suit  against  the 
Interstate  Commerce  Commission  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kansas,  first  division,  to  restrain 
the  enforcement  of  an  order  of  the  Commission  made  in  Aprils 
1910.  The  order  required  these  companies  to  desist  'from  ex- 
acting their  present  charge  of  $2.50  per  car  for  delivering  and 
receiving  carload  freight  to  and  from  industries  located  upon 
spurs  and  sidetracks  within  their  respective  switching  limits' 
in  Los  Angeles,  California,  when  such  carload  freight  'is  moving 
in  interstate  commerce  incidentally  to  a  system-line  haul.'  It 
also  prohibited  the  exaction  of  any  charge  whatever,  other  than 
the  charge  for  transportation  from  points  of  origin  to  destination, 
for  delivering  or  receiving  carload  freight  in  such  cases;^ 

After  answer  had  been  §led  by  the  Commission,  the  suit  was 
transferred  to  the  Commerce  Court,  and  the  United  States, 
the  Associated  Jobbers  of  Los  Angeles  and  the  Pacific  Coast 
Jobbers'  and  Manufacturers'  Association,  intervened.  The  United 
States  thereupon  moved  to  dismiss  the  bill  for  want  of  equity 
and  the  petitioners  asked  for  a  preliminary  injunction.  The 
Commerce  Court,  denying  the  Government's  motion,  suspended 

ft 

*  The  ortier  is  as  follows: 

"This  case  being  at  issue  on  complaint  and  answer  on  file,  and  having 
been  duly  heard  and  submitted  by  the  parties,  and  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  commission  having, 
on  the  date  hereof,  made  and  filed  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  referred  to  and  made 
a  part  hereof,  and  having  found  that  the  present  charge  of  $2.50  per  car 
exacted  by  the  several  defendants  for  delivering  and  receiving  carload  freight 
to  and  from  industries  located  upon  spurs  and  sidetracks  within  their  respec- 
tive switching  limits  at  Los  Angeles,  Cal.,  when  such  carload  freight  is  moving 
in  interstate  commerce  incidentally  to  a  S3r8tem-line  haul,  is  in  violation  of 
the  act  to  regulate  commerce: 

"It  is  ordered,  That  said  defendants  be,  and  they  are  hereby,  notified 
and  required  to  cease  and  desist,  on  or  before  the  1st  day  of  July,  1910,  and 
for  a  period  of  not  less  than  two  years  th^eafter  abstain,  from  exacting  their 
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the  Commission's  order  imtU  the  further  order  of  the  court  (188 
Fed.  Rep.  229,  929);  and  this  appeal  is  prosecuted. 

The  complaint  of  the  petitioners  in  substance  is  that  th^ 
have  established  in  the  city  of  Los  Angeles  their  public  terminals, 
including  what  are  known  as  team  tracks  and  freight  sheds,  for 
the  accommodation  of  the  public  in  receiving  and  delivering 
carload  freight;  that  these  facilities  are  entirely  adequate  for  the 
purpose,  and  are  sufficient  to  handle  all  the  carload  freight  shipped 
or  delivered  in  the  city,  including  that  now  received  or  delFvered 
upon  the  industrial  spur  tracks  in  question;  that  the  spur-track 
service  has  been  established  simply  for  the  convenience  of  the 
shippers  thus  served;  that  it  is  a  service  essentially  distinct  from 
the  line  haul,  and  additional  thereto,  being  of  great  benefits  in 
the  saving  of  cartage  charges  to  the  favored  shippers  for  whose 
use  the  spur  tracks  were  constructed;  that  the  industries  or 
plants  located  upon  the  spurs  are  distant  from  the  main  tracks, 
in  the  case  of  the  Atchison  Company  from  1-5  mile  to  3|  miles,  in 
that  of  the  Southern  Pacific  Company  from  200  feet  to  7  miles, 
and  in  that  of  the  San  Pedro  Company  from  1-5  mile  to  4  miles, 
and  that  the  special  switching  service  involves  a  much  greater 
expense  than  if  the  carload  freight  were  received  or  delivered  on 
the  team  tracks  or  at  the  freight  sheds  of  the  carriers  respec- 
tively; that  the  charge  of  $2.50  per  car  for  this  service  is  entirely 
reasonable  and  one  which  the  carriers  are  entitled  to  make  in 
addition  to  the  line-haul  rate;  and  that  as  such  it  has  been  duly 
specified  in  their  published  tariffs.  It  is  also  averred  that,  while 
in  the  contracts  governing  the  construction  and  maintenance  of 
the  spur  tracks  no  specific  sum  was  prescribed  for  the  service  of 
receiving  and  delivering  carload  freight  thereon,  the  charge 
above  mentioned  had  been  generally  established;  tbat  at  the 
time  of  the  making  of  these  contracts  the  shippers  understood 

present  charge  of  $2.50  per  car  for  delivering  and  receiving  carioad  freight 
to  and  from  induetnes  located  upon  spurs  and  sidetracks  within  their  respec- 
tive switching  limits  in  the  said  city  of  Loe  Angeles,  Cal.,  when  such  carload 
freight  is  moving  in  interstate  commerce  incidentally  to  a  system-line  haul. 
"It  is  further  ordered,  That  said  defendants  be,  and  they  are  hereby, 
notified  and  required  to  cease  and  desist,  on  or  before  the  1st  day  of  July, 
1910,  and  for  a  period  of  not  less  than  two  years  thereafter  abstain,  from 
exacting  any  charge  whatever,  other  than  the  charge  for  transportation 
from  points  of  origin  to  destination,  for  delivering  or  receiving  carload  freight 
to  or  from  industries  located  upon  spurs  or  sidetracks  within  their  respective 
switching  limits  in  the  said  city  of  Loe  Angeles,  Cal.,  when  such  carload 
freight  is  moving  in  interstate  commerce  incidentally  to  a  system-line  hauL" 
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and  willingly  consented  that,  if  the  railway  company  performed 
this  special  service,  there  should  be  additional  compensation 
and  that  such  charge  has  generally  been  maintained  and  collected. 
The  adequacy  of  the  public  terminal  facilities  for  carload  freight 
in  Los  Angeles  (consisting  of  the  team  tracks  and  freight  sheds  of 
the  carriers  respectively),  the  facts  set  forth  with  respect  to  the 
construction  of  the  spur  tracks,  their  location,  the  acquiescence 
in  the  switching  charge  and  its  maintenance,  were  established 
before  the  Commission,  it  is  alleged,  by  undisputed  evidence. 
It  is  further  stated  that  on  account  of  water  and  other  com- 
petition, the  rates  of  transportation  to  and  from  Los  Angeles 
have  been  forced  to  an  exceedingly  low  basis  so  that  the  com- 
panies do  not  receive  the  amount  to  which  they  are  justly  entitled 
and  that  they  ought  not  to  be  required  to  perform  the  service  in 
question  without  reasonable  reward.  The  Commission's  order 
was  assailed  as  beyond  its  authority,  involving  a  discrimination 
in  favor  of  the  owners  of  plants  located  upon  the  spur  tracks 
and  a  deprivation  of  the  property  of  the  carriers  without  due 
process  of  law. 

The  report  of  the  Commission  (18  I.  C.  C.  310)  was  made  a 
part  of  the  bill.  It  appears  that  the  proceeding  before  the  Com- 
mission was  instituted  by  the  Associated  Jobbers  of  Los  Angeles 
and  was  directed  against  two  distinct  practices,  involving  the 
spur-track  switching  charges  incident  to  a  system-line  haul  and 
to  a  foreign-line  haul  respectively.  The  propriety  of  such  a 
charge  when  the  line  haul  was  by  a  foreign  carrier  was  sustained, 
and  the  prohibitory  order  was  confined  to  cases  where  the  charge 
was  made  in  connection  with  a  system-line  haul.  The  pertinent 
facts  as  found  by  the  Commission  are  substantially  as  follows: 

Each  of  the  carriers  has  designated  certain  territory  as  within 
its  switching  or  yard  limits  in  the  city  of  Los  Angeles,  extending 
for  6  or  7  miles  in  a  general  easterly  and  westerly  direction,  and 
including  numerous  tracks,  main  lines,  branch  lines,  industry 
spurs,  classification  tracks,  team  tracks,  freight-shed  tracks, 
hold  tracks,  repair  tracks,  and  others,  and  also  their  stations, 
freight  sheds,  derricks,  roimdhouses,  and  other  structures.  Freight 
moving  in  carloads  is  delivered  at  team  tracks,  at  freight  sheds, 
or  at  industry  spurs.  At  team  tracks  and  freight  sheds  no  charge 
is  imposed  for  the  receipt  or  delivery  of  such  carload  freight 
over  the  freight  rate  named  in  the  tariffs,  while  at  industry  spurs 
an  additional  charge  of  $2.50  is  imposed  on  every  loaded  car 
moving  either  in  or  out.    These  industry  spurs  vary  in  length, 
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some  leading  directly  from  the  main  track  into  or  alongside  of 
the  industries  served,  while  others  are  of  greater  length  and 
branch  at  one  or  more  points,  short  spurs  running  off  from  what 
is  known  as  the  'lead'  to  serve  other  industries  in  the  immediate 
neighborhood.  These  spurs  have  been  constructed  under  sub- 
stantially uniform  contracts.^  None  of  the  industries  at  Los 
Angeles  furnishes  its  own  motive  power,  and  interline  switching 
is  done  from  the  interchange  track  to  the  industry  by  the  loco- 
motives of  the  delivering  line,  the  carrier  performing  the  switch- 
ing service. 

The  Commission  found  that  these  spur  tracks  were  portions 
of  the  terminal  facilities  of  the  carriers  with  whose  lines  they 
connected,  being  distinguished  from  mere  plant  facilities  such 
as  were  under  consideration  in  Chicago  &  AUon  Ry.  Co.  v.  United 
Stales,  156  Fed.  Rep.  558,  and  in  the  cases  of  the  General  Electric 

^  The  standard  fonn  of  the  Southern  Pacific  Company  provides  as  follows: 

''1.  Undersigned  (shipper)  will  pay  cost  of  constructing  above-described 
track  (rails,  splices,  bolts,  switches,  frogs,  switch  stands,  and  connections 
to  be  furnished  by  and  at  the  cost  of  Southern  Pacific  Company),  whether 
such  cost  may  be  more  or  less  than  amount  of  foregoing  approximate  estinoiate. 

^'2.  Said  track  shall  be  under  full  control  of  Southern  Pacific  Company, 
and  may  be  used  at  discretion  of  said  company  for  shipments  or  delivery  of 
any  freight,  but  the  business  of  the  undersigned  shall  always  have  preference. 

''3.  All  material  in  said  track  furnished  at  expense  of  Southern  Pacific 
Company,  whether  in  original  construction  or  by  any  way  of  replacements 
or  repairs,  shall  be  and  remain  exclusive  property  of  Southern  Pacific  Com- 
pany, and  said  Southern  Pacific  Company  shall  keep  said  track  in  repair. 

''4.  In  case  said  track  shall  not  be  used  by  undersigned  for  period  of  one 
year,  said  Southern  Pacific  Company  may,  at  its  option,  remove  said  track. 

''5.  All  goods  shipped  from  or  to  said  track  by  rail,  routing  of  which  is 
controlled,  or  may  be  reasonably  held  to  be  controlled,  by  or  through  under- 
signed, shall,  when  forwarded,  be  over  such  railroads  as  may  be  selected  by 
Southern  Pacific  Company,  provided  rate  of  charge  shall  be  as  low  as  that 
from  or  to  point  in  question  by  any  other  rail  route." 

The  Sante  Fe  contract  contains  this  provision: 

"The  title  to  said  track,  and  to  all  the  rails,  ties,  bolts,  sw^itches,  fastenings, 
and  fixtures  connected  therewith,  and  to  all  other  property  which  may  be 
furnished  by  the  railway  company  in  the  maintenance  of  said  track,  shall 
at  all  times  be  and  remain  in  said  railway  company,  and  said  railway  com- 
pany may  use  the  same  for  other  purposes  than  the  delivery  of  freight  to  or 
the  receipt  of  freight  from  the  second  party,  provided  that  such  use  shall  in- 
convenience the  business  of  the  second  party  as  little  as  possible  consistent 
therewith;  and  at  any  time  after  the  termination  of  this  contract  or  the 
obligation  of  the  railway  company,  as  herein  provided,  to  maintain  such 
track,  the  railway  company  shall  have  the  right  to  remove  said  track  and  every 
part  thereof." 
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Company  and  Solvay  Process  Company,  14  I.  C.  C.  237,  246. 
Each  of  the  spurs  here  considered,  said  the  Commission,  is  in  a 
real  sense  a  railroad  terminal  at  which  the  carrier  receives  and 
delivers  freight.  It  further  appears  from  the  report  that  the 
charge  for  spur-track  delivery  has  been  made  by  all  of  the  carriers 
at  Los  Angeles  as  long  as  the  railroads  have  had  access  to  that 
city;  that  it  was  first-  imposed  by  the  Southern  Pacific  and  as  the 
other  lines  came  in  they  adopted  the  policy  of  the  line  already 
there;  that  as  to  certain  commodities  the  charge  was  not  imposed 
until  quite  recently  and  at  all  times  until  the  Hepbiu'n  Act  went 
into  effect  there  was  great  variation  in  charge  as  between  in- 
dividual shippers.  It  is  added  that  there  are  97  places  in  Cali- 
fornia to  which  what  are  known  as  coast  terminal  rates  apply, 
rates  lower  than  to  intermediate  points;  only  in  Los  Angeles, 
San  Francisco  and  San  Diego  is  there  such  a  charge  for  spur- 
track  dehvery,  though  in  many  of  these  places  such  delivery  is 
furnished.  To  the  north,  in  Portland,  Seattle,  Tacoma,  and  a 
large  number  of  other  points  which  also  enjoy  coast  terminal 
rates,  the  Southern  Pacific,  Northern  Pacific  and  Great  Northern 
lines,  impose  no  such  charge,  and  to  the  east  where  defendants' 
lines  have  their  termini  in  cities  competing  with  Los  Angeles, 
this  charge  is  also  imknown. 

The  Commission  thus  described  the  character  of  the  service 
in  question:  "Spur-track  delivery  is  a  substitute  service,  a  service 
which  it  has  solicited  the  right  to  give,  as  the  evidence  here  shows, 
a  service  which  costs  the  industry  for  the  installation  of  the  track 
and  the  use  of  its  property  as  a  railway  terminal.  It  is  a  service 
over  the  carrier's  own  rails  to  a  point  where  it  yields  possession 
of  the  property  transported  and  which  involves  no  greater  expense 
than  would  team-track  delivery.  It  relieves  the  carrier's  team 
tracks  and  sheds,  necessitating  less  outlay  for  expense  of  yards 
in  a  crowded  city,  promotes  the  speedy  release  of  equipment, 
and  vastly  aids  in  conducting  a  conmierce  which  is  greater  than 
the  carrier's  own  facilities  could  freely,  adequately,  and  economi- 
cally handle. 

"Again  it  is  not  to  be  overlooked  that  the  delivery  given  on 
an  industry  spur  is  not  supplemental  to  any  other  delivery.  Cars 
destined  to  industry  spurs  are  not  placed  first  at  a  spur,  depot, 
or  on  the  team  tracks,  or  at  the  sheds,  and  later  switched  to 
oblige  the  consignee.  A  train  of  freight  cars  goes  to  the  breaking- 
up  yards  which  lie  at  the  entrance  to  the  city,  and  there  it  is 
divided  up  with  respect  to  the  character  of  the  freight  in  the 
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various  cars  and  their  destination.  No  one  has  access  to  the  cars 
at  this  point.  This  yard  is  purely  a  raihx>ad  facility.  After 
the  cars  are  segr^ated  they  are  taken  to  the  tracks  to  which 
they  are  ordered  —  some  to  the  various  team  tracks  distributed 
along  the  main  line,  some  to  different  industries,  some  perhaps 
to  the  railroad  shops  or  to  freight  sheds  or  to  the  stock  yards. 
Before  the  cars  are  placed  the  consignees  are  given  notice  of  the 
tracks  to  which  they  are  to  be  sent,  so  that  there  is  no  confusion, 
and  the  switch  engines  which  place  the  cars  on  one  track  also 
serve  to  haul  the  'loads'  in  and  'empties'  out  at  the  other  tracks. 
After  a  most  exhaustive  inquiry  we  cannot  find,  taking  this 
service  as  a  whole  in  the  same  way  that  it  is  treated  by  the  carriers, 
that  the  service  is  more  expensive  to  the  carrier  than  if  all  cars 
were  given  team-track  delivery. 

''An  additional  charge  may  be  made  when  an  additional  service 
is  given.  But  the  service  here  given  is  not  additional  to  that 
for  which  the  rate  pays.  If  the  shipper  pays  for  team-track 
delivery  and  does  not  receive  it,  but  asks  instead  and  is  given  a 
sidetrack  delivery  which  costs  the  carrier  no  more,  he  may  not 
be  compelled  to  pay  an  additional  charge  upon  the  assumption 
that  he  has  received  a  terminal  team-track  service  which  has  not 
been  given.  A  carrier  may  not  so  construct  its  rates  as  to  com- 
pel an  extra  charge  for  like  service,  and  this,  in  our  judgment, 
the  defendants  at  Los  Angeles  have  done."  18  I.  C.  C.  pp.  317, 
318. 

1.  It  is  urged  that  the  Commission's  order  rests  upon  a  con- 
struction of  the  statute  which  would  forbid  any  carrier  from 
separating  its  terminal  and  haulage  charges  on  the  same  ship- 
ment, and  that  this  is  a  fundamental  misconception  of  the  law. 

We  do  not  think  that  the  order  is  open  to  this  objection.  It 
is  true  that  the  Conunission  directed  attention  to  the  distinction 
between  the  American  and  English  methods  of  stating  rates, 
pointing  out  that  the  English  practise  of  fixing  separate  schedules 
for  'conveyance'  and  'station  terminal'  rates  had  not  obtained 
in  this  country  so  far  as  the  records  of  the  Conmiission  show. 
The  opinion  was  expressed  that  the  provisions  of  the  Act  to 
Regulate  Commerce  were  enacted  with  reference  to  the  American 
method  of  rate-making  and  that  the  rate  which  the  statute  re- 
quires to  be  published  is  'a  complete  rate,'  including  'not  only 
the  charge  for  hauling  but  the  charge  for  the  use  of  the  terminals 
at  both  ends  of  the  line.'    18  I.  C.  C.  pp.  315,  316.    We  need  not 
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dtop  to  consider  whether  this  is  a  correct  interpretation  of  the 
act,  for  the  question  of  a  segregation  of  haulage  and  terminal 
charges  (meaning,  by  the  latter,  charges  for  the  use  of  ordinary 
terminal  stations  in  receiving  and  delivering  goods)  was  not 
before  the  Commission  and  its  propriety  was  not  necessarily 
involved  in  the  decision.  No  such  segregation  had  been  at- 
tempted by  the  carriers  here.  On  the  contrary,  it  was  undisputed 
that  the  line  haul  carload  rate  comprehended  receipt  and  delivery 
on  team  tracks  or  at  freight  sheds. 

The  Commission  conceded  the  right  of  the  carrier  to  charge 
for  any  terminal  service  that  was  accessorial.  But  it  was  held 
that  an  additional  charge  was  not  justified  if  additional  service 
was  not  in  fact  rendered. 

2.  Nor  do  we  understand  that  the  Commission  ruled  that 
the  receipt  and  delivery  of  goods  at  plants  located  upon  spurs  or 
side-tracks  could  not,  in  any  circumstances,  be  regarded  as  a 
distinct  service  for  which  separate  compensation  might  be  de- 
manded. Cases  of  an  interior  movement  of  plant  traj£c  to  and 
from  various  parts  of  the  establishment,  and  of  deliveries  through 
a  system  of  interior  switching  tracks  constructed  as  plant  facil- 
ities, were  expressly  distinguished  by  the  Commission  (18  I.  C. 
C.  pp.  313,  314) ;  and  it  is  apparent  that  the  ruling  of  the  Com- 
mission would  not  apply  in  any  case  where  by  reason  of  the 
location  and  extent  of  the  spur  tracks  and  the  character  of  the 
movement  the  facts  were  essentially  different  from  those  upon 
which  the  decision  was  based.  {Interstate  Commerce  Commission 
V.  Stickney,  216  U.  S.  98,  106.) 

3.  On  the  other  hand,  it  cannot  be  maintained  that  the  de- 
livery and  receipt  of  goods  on  industrial  spur  tracks  within  the 
switching  limits  in  a  city  is  necessarily  an  added  service  for  which 
the  carrier  is  entitled  to  make,  or  should  make,  a  charge  addi- 
tional to  the  line-haul  rate  to  or  from  that  city,  when  the  line- 
haul  rate  embraces  a  receiving  and  delivering  service  for  which 
the  spur-track  service  is  a  substitute.  It  is  said  that  carriers 
are  bound  to  carry  only  to  or  from  their  terminal  stations.  But 
when  industrial  spur  tracks  have  been  established  within  the 
carrier's  switching  limits,  within  which  also  various  tean^. tracks 
are  located,  these  spurs  may  in  fact  constitute  an  essential  part 
of  the  carrier's  terminal  system.  It  was  stated  by  the  Com- 
mission that  carriers  throughout  the  country  treat  industry 
spurs  of  the  kind  here  in  question  ^as  portions  of  their  terminab, 
making  no  extra  charge  for  service  thereto  when  the  carrier 
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receives  the  benefit  of  the  line  haul  out  or  in.'  It  was  added  that 
while  this  general  statement  covered  perhaps  ten  thousand  cities 
and  towns  in  the  United  States,  the  carriers  before  the  Com- 
mission could  name  only  three  exceptions,  to  wit,  the  cities  of 
Los  Angeles,  San  Francisco  and  San  Diego.  But,  la3ring  the 
generalization  on  one  side,  it  is  plain  that  the  question  whether 
or  not  there  is  at  any  point  an  additional  service  in  connection 
with  industrial  spur  tracks  upon  which  to  base  an  extra  charge, 
or  whether  there  is  merely  a  substituted  service  which  is  sub- 
stantially a  like  service  to  that  included  in  the  line-haul  rate 
and  not  received,  is  a  question  of  fact  to  be  determined  according 
to  the  actual  conditions  of  operation. 

Such  a  question  is  manifestly  one  upon  which  it  is  the  province 
of  the  Commission  to  pass. 

4.  We  must  therefore  take  the  findings  of  the  Commission  in 
the  present  case  as  to  the  character  and  manner  of  use  of  the 
industrial  spurs  in  Los  Angeles  —  that  they  constituted  part  of 
the  carrier's  terminals  and  that  under  the  conditions  there  exist- 
ing, the  receipt  and  delivery  of  goods  on  these  spurs  was  a  like 
service  as  compared  with  the  receipt  and  delivery  of  goods  at 
team  tracks  and  freight  sheds  —  as  conclusions  of  fact.  Assum- 
ing that  they  were  based  upon  evidence,  they  are  not  open  to 
review.  Baltimore  &  Ohio  R,  R.  Co,  v.  Pitcaim  Coal  Co,,  216 
U.  S.  381,  495;  Interstate  Commerce  Commission  v.  D.,  L.  &  W. 
R,  R.  Co.y  220  U.  S.  235,  251;  Interstate  Commerce  Commission 
V.  Union  Pacific  R.  R.  Co.,  222  U.  S.  641,  547,  548;  Interstate 
Commerce  Commission  v.  Louisville  &  Nashville  R.  R,  Co.,  227 
U.  S.  88,  92;  Atchison,  Topeka  A  Santa  Fe  Rwy.  Co.  v.  United 
States,  232  U.  S.  199,  221. 

In  this  view,  we  find  no  ground  for  holding  the  order  of  the 
Commission  to  be  invalid.  It  is  not  denied  that  the  complaining 
shippers  and  these  carriers  were  heard  before  the  Commission 
and  that  evidence  disclosing  the  terminal  situation  in  Los  An^es, 
and  the  nature  and  use  of  the  various  tracks  within  the  switching 
limits,  was  presented;  and  it  cannot  be  doubted  that  the  case 
demanded  an  appreciation  of  a  variety  of  details,  or  minor  facts, 
in  order  that  the  ultimate  questions  of  fact  could  be  determined. 
It  is  said  that  it  was  established  by  undisputed  evidence  that 
the  team  tracks  and  freight  sheds  provided  by  the  carriers  were 
ftilly  adequate  for  all  carload  freight.  Putting  aside  the  denial 
by  the  Commission  of  this  allegation,  it  is  evident  that  the  question 
was  not  simply  as  to  such  adequacy,  but  as  to  the  actual  use  of 
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the  various  tracks,  the  services  thereon  relatively  considered, 
and  whether  there  was  really  an  extra  service  in  the  circumstances 
shown.  Again,  it  is  said  that  the  Commission  did  not  find  the 
switching  charge  in  itself,  that  is,  taken  separately,  to  be  un- 
reasonable, but  the  inquiry  was  whether  in  view  of  the  conditions 
of  the  distribution  of  the  carload  freight  through  a  large  area 
there  was  in  fact  such  a  similarity  of  movement  as  to  negative 
the  basis  for  a  separate  charge.  It  is  further  urged  that  while 
the  contracts  for  the  construction  of  these  spurs  did  not  fix  the 
charge,  it  was  proved  by  undisputed  evidence  that  at  the  time 
these  contracts  were  made  the  shippers  consented  to  a  special 
charge,  if  freight  were  received  and  delivered  thereon,  and  that 
the  charge  in  question  had  been  generally  maintained.  The 
service,  however,  was  performed  subject  to  the  law  of  the  land 
requiring  that  the  carrier's  charges  should  not  be  unreasonable 
or  unjustly  discriminatory.  (See  LouisviUe  &  NashviUe  R.  R. 
Co.,  V.  MotOeyy  219  U.  S.  467,  482;  PhUa.,  Bali.  &  Nash.  R.  R. 
Co.  V.  Schubert,  224  U.  S.  603,  613,  614.)  If  it  became  apparent 
that  the  shippers  were  subjected  to  an  arbitrary  and  unwarranted 
exaction,  they  were  in  no  way  estopped  from  bringing  the  matter 
before  the  body  created  by  law  to  deal  with  such  questions  and 
from  securing  its  order  directing  the  carriers  to  stop  the  objec- 
tionable practise. 

But  it  is  contended  that  the  finding  of  the  Commission  is 
opposed  to  the  admitted  physical  facts,  and  reference  is  made  to 
the  transportation  to  and  from  industrial  plants  located  from 
1-5  of  a  mile  to  7  miles  from  the  main  track  of  the  carrier.  We 
find  no  such  fundamental  unsoundness  in  the  Commission's 
conclusions.  It  appeared,  as  already  stated,  that  the  carrier 
had  designated  certain  territory  as  within  its  switching  or  yard 
limits  in  Los  Angeles  extending  for  6  or  7  miles  and  including 
numerous  tracks,  main  lines,  branch  lines,  industry  tracks,  team 
tracks,  freight-shed  tracks  and  various  structures.'  It  does  not 
appear  how  many  industries  were  within  a  short  distance  or  to 
how  many  the  statement  as  to  the  greatest  distance  above- 
mentioned  applied.  The  carrier  did  not  fix  a  charge  according 
to  the  comparative  service  in  the  case  of  these  various  industrial 
plants.  It  made  the  same  switching  charge  whether  the  distance 
was  200  feet  or  7  miles,  that  is,  it  dealt  with  the  situation  upon 
an  average  basis  making  the  same  charge  for  all  this  switching 
in  a  given  area  which  constituted  its  terminal  district.  It  was 
the  service  within  these  switching  limits,  that  the  Commission 
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was  considering.  Manifestly  it  was  permissible  to  establish  such 
a  district)  and  taking  the  team-track  and  freight-shed  service  in 
that  area,  and  the  average  8pm*-track  service,  the  Commission 
reached  the  conclusion  set  forth.  It  is  said  that  the  finding  of 
the  O^mmission  as  to  the  comparative  cost  of  the  service  was 
not  affirmative,  but  was  merely  a  negative  statement  to  the 
effect  that  the  Commission  was  unable  to  find  that  the  cost  of 
spur-track  delivery  was  more  expensive  to  the  carrier.  While 
this  form  of  expression  was  used  at  one  place  in  the  Commission's 
report,  at  another  the  service  in  question  was  described  as  one 
which  involved  'no  greater  expense  than  would  team-track  de- 
livery' and  we  cannot  but  regard  this  as  the  Commission's  finding 
upon  the  evidence.  It  is  then  insisted  that  the  contrary  of  this 
finding  is  self-evident,  but  the  facts  with  respect  to  the  movement 
of  freight  in  a  great  terminal  district  are  by  no  means  so  simple 
that  the  deliberate  judgment  of  the  Commission  can  be  regarded 
as  contradicting  the  obvious. 

The  argument  for  the  petitioners  necessarily  invites  the  court 
to  substitute  its  judgment  for  that  of  the  Commission  upon 
matters  of  fact  within  the  Commission's  province.  This  is  not 
the  function  of  the  court.  We  cannot  regard  the  Act  to  Regulate 
Commerce  as  justifying  an  increased  or  extra  charge  for  a 
substantially  similar  service  and  upon  the  case  made  it  cannot 
be  said  that  the  Commission  has  overstepped  its  authority  in 
forbidding  the  charge  in  question  as  one  which  was  unjustly 
discriminatory. 

In  our  opinion  the  Commerce  Court  erred  in  denying  the 
Government's  motion  to  dismiss  and  in  granting  the  petitioner's 
motion  for  injunction.  The  order  of  the  Commerce  Court  is 
therefore  reversed  and  the  cause  is  remanded  to  the  District 
Court  of  the  United  States  for  the  Southern  District  of  California, 
southern  division,  with  instructions  to  dismiss  the  bill.  Act  of 
October  22,  1913,  c.  32;  Stat.  1913,  p.  221. 

It  is  so  ordered. 
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Mr,  Ernest  A.  Bigelow  for  the  Federal  Sugar  Refining  Company. 

Afr.  George  F,  Brovmellf  with  whcnn  Mr.  H.  A,  Taylor  was  on 
4;he  brief,  for  the  Raihroad  Companies,  appellees. 

Mr.  H.  B,  Closson  for  the  Brooklyn  Eastern  District  Terminal, 
appeUee. 

Afr.  WUliam  N,  Dykman  for  the  Jay  Street  Terminal  and  Ar- 
buckle  Brothers,  appellees. 

Mr.  Justice  Lurton  delivered  the  opinion  of  the  court. 

The  appeal  involves  the  legaUty  of  an  order  made  by  the  In- 
terstate Commerce  Commission  holding  that  certain  allowances 
made  by  the  appellees  to  Arbuckle  Brothers  on  sugar  shipped  by 
them  over  one  or  another  of  the  railroad  companies'  lines  consti- 
tute an  illegal  preference  or  discrimination  in  violation  of  the  Act 
to  Regulate  Commerce.  The  order  of  the  Commission  required 
the  railroad  companies  to  cease  and  desist  from  paying  such  al- 
lowances, ''while  at  the  same  time  paying  no  such  allowances  to 
the  Federal  Sugar  Refining  Co.,"  on  its  sugar  brought  by  it  on 
lighters  to  the  carriers  at  the  same  rail  terminals.  20  I.  C.  C. 
Rep.  200.  The  carriers  affected  filed  a  bill  in  the  Commerce 
Court  alleging  the  invalidity  and  illegality  of  the  order,  and  sought 
an  injunction  pendente  lite  and  a  permanent  injunction  against 
its  enforcement.  An  injunction  until  the  cause  could  be  finally 
heard  was  granted  by  the  Commerce  Court.  This  was  appealed 
from  by  the  United  States  and  the  injunction  sustained  as  within 
the  soimd  discretion  of  the  court  below.  225  U.  S.  306.  There- 
upon the  cause  was  finally  heard  upon  motion  of  the  appellants  to 
dismiss  the  bill  for  want  of  equity,  all  answers  and  pleas  thereto- 
fore filed  having  been  withdrawn.  The  Commerce  Court  denied 
this  motion  and  sustained  the  equity  of  the  bill.  The  appellants 
declining  to  further  defend,  the  temporary  injunction  was  made 
permanent.    From  that  decree  this  appeal  is  prosecuted. 
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The  situation  out  of  which  the  questions  for  decision  arise, 
shortly  stated,  is  this: 

The  railroad  companies  held  by  the  Interstate  Commerce  Com- 
mission to  have  discriminated  in  favor  of  Arbuckle  Brothers  and 
against  the  Federal  Sugar  Refining  Company,  are  interstate  trunk 
lines  whose  freight  rail  terminals  are  at  the  New  Jersey  shore  of 
the  harbor  of  New  York.  Transportation  of  freights  into  and  out 
of  the  City  of  New  York  is  practicable  only  by  means  of  car  floats, 
barges  and  steam  lighters,  operating  between  the  city  and  the 
New  Jersey  shore. 

To  meet  this  condition  the  appellee  railroads  have  long  held 
themselves  out  as  extending  transportation  of  freights  bound  east 
to  a  defined  area  along  the  river  front  of  the  city  and  as  begin- 
ning such  transportation  westbound  when  freight  is  delivered  at 
designated  points  within  the  same  ar^.  The  necessary  Ughter- 
age  service  is  performed  without  additional  cost  or  charge,  the 
flat  rate  into  or  out  from  such  points  being  identical  with  that  ap- 
plicable at  the  New  Jersey  rail  terminals.  The  limits  within  which 
such  lighterage  service  is  performed  as  a  part  of  the  transportation 
assumed  have  long  been  defined  and  published  in  the  several  filed 
rate  sheets  of  the  carriers.  The  district  embraces  substantially  the 
commercial  and  manufacturing  river  front  of  Greater  New  York, 
and  within  it  the  railroads  hold  themselves  out  as  imdertaking  to 
receive  or  deliver  freight  at  any  public  dock,  or  at  any  accessible 
private  dock  where  the  shipper  shall  arrange  for  the  use  of  the 
dock.  Within  this  lighterage  zone  each  of  the  appellees  has  es- 
tablished and  long  maintained  public  freight  terminal  stations, 
at  which  it  will  dehver  eastbound  freights  and  receive  freights 
bound  west.  Some  of  these  stations  are  owned  or  managed  solely 
by  one  of  the  railroads  and  some  are  union  stations  operated  for 
the  joint  use  of  two  or  all  of  the  railroads.  Some  of  them  are 
operated  by  third  persons,  who  manage  and  operate  them  under 
contracts  as  agents  for  one  or  more  of  the  railroads.  But  whether 
operated  under  contract  or  directly  by  the  company  or  companies 
using  them  they  are  represented  to  be  public  delivery  and  receiving 
stations,  and  are  so  set  out  in  the  filed  tariff  sheets  of  the  com- 
panies interested. 

The  "allowance"  to  Arbuckle  Brothers  referred  to  in  the  order 
of  the  Commission  is  the  consideration  paid  by  the  railroad  com- 
panies to  them  for  instrumentalities  and  facilities  furnished  and 
services  performed  in  the  maintenance  of  one  of  these  public 
stations,  known  as  the  Jay  Street  Terminal,  and  for  the  lighterage 
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of  all  freight  between  that  station  and  the  railroad  terminals  on 
the  New  Jersey  shore.  Arbuekle  Brothers,  a  co-partnership,  are 
large  refiners  of  sugar  and  dealers  in  coffee.  Much  of  their  prod- 
uct of  sugar  finds  a  market  in  the  west  at  points  upon  the  lines  of 
the  railroads  here  involved.  Their  refinery  is  upon  the  water 
front  of  Brooklyn.  They  also  own  a  contiguous  property  fronting 
upon  East  River  some  1,200  feet.  Upon  this  property  they  have 
erected  a  dock,  piers  and  large  warehouses  for  the  receipt  of  freight 
intended  for  transportation  to  the  railroad  terminals  on  the  New 
Jersey  shore,  or  received  from  such  terminals  for  consignees  nearby. 
They  also  own  steam  fighters,  car  floats,  barges,  etc.,  constructed 
for  the  transfer  of  cars,  loaded  or  unloaded,  between  this  dock 
and  the  New  Jersey  terminals.  The  premises  were  peculiarly 
adapted  for  use  as  a  pubfic  union  freight  station,  and  for  the  pur- 
pose of  extendii^  transportation  by  their  several  fines  to  this  por- 
tion of  the  commercial  and  manufacturing  water  front  of  Greater 
New  York,  the  appeUee  railroad  companies,  in  1906,  entered  into 
separate,  but  identical,  contracts  with  Arbuekle  Brothers,  the 
latter  contracting  under  the  business  name  and  style  of  ''The 
Terminal  Company."  The  contracts  are  too  lengthy  to  be  set 
out.    Their  essential  points  may  thus  be  summarized: 

1.  The  Terminal  Company  agrees  to  maintain  the  premises  in 
good  order  and  condition  for  the  receipt  of  freight  and  to  provide 
all  necessary  boats,  car  floatd,  docks  and  piers,  adequate  at  all 
'times  to  receive,  discharge,  transfer  and  defiver  freights,  loaded 
and  unloaded,  adequate  to  accommodate  the  business  contem- 
plated. 

2.  The  Terminal  Company  will  receive  at  the  New  Jersey  ter- 
minals all  freights,  in  or  out  of  cars,  intended  for  defivery  at  the 
aforesaid  freight  station  and  safely  convey  the  same  to  the  prem- 
ises and  there  make  defivery  to  the  consignees.  It  will  also 
receive  and  load  into  cars  all  freights  which  may  be  defivered  to  it 
at  its  said  premises  for  transportation  over  the  lines  o^  any  of 
said  railroad  companies  and  carry  and  defiver  the  same  to  said 
railroad  company's  New  Jersey  rail  terminals. 

3.  For  the  fadfities  suppfied  and  the  services  performed  each  of 
the  railroad  companies  agrees  to  pay  on  freight  in  and  out  of  the 
station,  a  compensation  measured  by  the  tonnage  handled  for  each 
such  railroad  of  four  and  one-fifth  cents  per  hundred  pounds  on 
freight  originating  at  or  destined  to  points  west  of  what  is  caUed 
"trunk  line  territory,"  and  on  freight  originating  at  or  destined  to 
points  east  thereof,  three  cents  per  hundred  pounds. 
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Under  these  contracts,  conrignments  to  or  by  Arbudde  Brothers 
are  handled  in  the  same  manner  as  the  shipments  ol  the  general 
public,  and  comprise  a  part  of  the  tonnage  in  and  out  of  that 
station  by  which  the  compensation  paid  to  the  Terminal  Con^nny 
is  measured.  This  fact  was  the  basis  of  the  complaint  made  by 
the  Federal  Sugar  Befining  Company,  whose  sugar  seeks  the  same 
market,  and  who  claimed  that  as  it  lightered  its  sugar  from  its 
own  shipping  dock  to  the  terminals  at  the  New  Jersey  shore  the 
so-called  "allowance"  made  in  respect  to  the  sugar  of  Arbuckle 
Brothers  handled  under  the  contracts  referred  to  above,  was  an 
unjust  and  an  illegal  discrimination  unless  a  hke  allowance  was 
made  to  it. 

The  order  of  the  C<Mnmission  does  not  forbid  the  allowance  to 
Arbuckle  Brothers  as  in  itself  illegal  or  unreasonable,  but  forbids 
it  only  as  a  discrimination  unless  a  like  allowance  is  made  to  the 
Federal  Sugar  Refining  Company.  That  there  is  no  undue  dis- 
crimination against  the  Federal  Refining  Company  in  refusing  to 
make  a  like  allowance  to  it  will  appear  when  the  conceded  circum- 
stances and  conditions  are  conadered.  This  latter  company  is 
a  competitor  of  Arbuckle  Brothers  in  the  sale  and  shipment  of 
sugar  to  the  same  markets.  Its  refinery  is  located  at  Yonkers  on 
the  Hudson  River,  a  point  some  ten  miles  beyond  the  limits  of 
the  free  lighterage  district.  It  owns  its  docks  and  piers  upon  the 
river,  but  has  never  enjoyed  the  free  hghterage  privilege  accorded 
to  all  shippers  from  docks  and  piers  inside  the  free  tone  under  the' 
tari£f  sheets  of  the  carriers.  It  has  therefore  been  compelled  to 
furnish  its  own  means  for  lightering  shipments  from  its  docks  to 
the  New  Jersey  shore.  This  is  an  undoubted  disadvantage  in 
competing  with  Arbuckle  Brothers,  as  well  as  with  all  other  refiners 
and  shippers  of  sugar  within  the  lighterage  district.  For  many 
years  it  had  an  arrangement  with  the  Ben  Franklin  Transportation 
Company,  an  independent  transportation  company,  by  which  the 
latter  transported  its  sugar  directly  from  its  Yonkers  dock  to  the 
railway  terminals  on  the  New  Jersey  shore.  There  it  was  delivered 
to  one  of  the  appellees  and  a  bill  of  lading  signed.  The  frei^t 
rates  under  such  bills  were  identical  with  the  flat  rate  from  stations 
and  piers  within  the  free  hghterage  district.  This  disadvantage 
arising  from  its  location  was  made  the  subject  of  a  prior  com* 
plaint  before  the  Commission,  wherein  it  sought  to  have  the.  free 
lighterage  district  extended  so  as  to  include  its  Yonkers  docks, 
or  to  have  an  allowance  made  to  it  for  the  transportation  of  its 
sugar  from  its  dock  to  the  New  Jersey  terminals.    Such  idief 
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would  have  removed  the  disadvantage  under  which  it  had  long 
labored.  But  this  relief  was  denied  and  its  petition  dismissed 
without  prejudice.  In  that  proceeding  it  was  ruled  by  the  Com- 
mission that  the  free  lighterage  arrangements  theretofore  made  by 
the  carriers  were  the  only  available  means  by  which  they  could 
extend  their  lines  to  New  York  and  were  not  forbidden  by  the 
Commerce  Act,  and  that  by  such  extension  the  carriers  had  come 
under  no  obUgation  to  extend  the  district  to  Yonkers.  It  was 
also  ruled  that  the  service  rendered  by  Arbuckle  Brothers  in  the 
lighterage  of  their  own  sugar  from  the  Jay  Street  Terminal  to  the 
New  Jersey  shore  was  a  service  in  aid  of  transportation  and  that 
for  the  instrumentalities  and  services,  under  the  very  contracts 
here  involved,  they  did  not  receive  an  unreasonable  consideration. 
17  I.  C.  C.  Rep.  40. 

After  the  promulgation  of  that  opinion  the  methods  adopted 
for  delivering  sugar  from  the  Yonkers  dock  to  the  New  Jersey 
terminals  were  changed.  The  manager  of  the  company's  city 
ofSce  at  138  Front  Street,  would  notify  the  manager  of  the  refineiy 
at  Yonkers  every  morning  of  the  sugar  necessary  to  fill  accepted 
orders.  This  necessary  si^ar  was  then  loaded  at  the  Yonkers 
dock  upon  the  lighter  Ben  Johnson  just  as  before.  For  this  sugar 
the  master  of  the  lighter  gave  a  receipt  and  was  handed  a  document 
showing  the  Federal  Sugar  Refining  Company  to  be  the  consignor 
and  the  consignee  its  city  office,  138  Front  Street.  This  document 
also  gave  the  number,  weight  and  description  of  the  packages. 
The  Ben  Johnson  would  then  go  down  the  river  to  pier  No.  24, 
within  the  free  lighterage  district,  where  the  boat  tied  up,  and  the 
city  office  was  notified,  ''thereupon,"  say  the  Commission,  ''the 
complainant  issues  shipping  instructions  to  the  transportation  com- 
pany and  hands  to  its  representative  bills  of  lading  for  execution 
by  the  carrier  upon  delivery  at  the  New  Jersey  shore."  The  lighter 
then  proceeds  to  the  Jersey  shore  where  the  sugar  is  delivered  to 
the  carrier  and  the  blank  bills  of  lading  are  signed  and  returned  to 
the  Ughter's  captain.  For  the  service  of  the  lighter  in  taking  the 
sugar  to  pier  24  and  then  across  the  river  to  the  railroad  terminals, 
it  is  paid  three  cents  per  hundred  pounds.  The  claim  upon  these 
facts  was  and  is  that  unless  an  allowance  is  made  to  it  identical 
with  that  made  to  Arbuckle  Brothers  for  their  service  in  respect 
to  their  own  shipments  of  sugar,  a  discrimination  unlawful  in  char- 
acter will  result.    And  this  was  the  conclusion  of  the  Commission. 

The  Commerce  Court  was  of  opinion  that  the  circumstances 
and  conditions  were  so  dissimilar  as  not  to  make  the  same  rule 
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applicable  and  that  the  result  reached  by  the  Commission  was 
based  upon  manifest  errors  of  law. 

That  pier  24  is  within  the  free  lighterage  district  and  that  the 
defendant  carriers  held  themselves  out  as  ready  to  take  freight  at 
any  public  or  accessible  private  dock  within  that  zone  and  lighter 
it  across  the  river  without  any  other  charge  than  that  published 
in  their  tariff  sheets  applicable  aUke  to  freight  delivered  to  them 
at  such  dock  or  pier  or  at  the  New  Jersey  shore,  is  conceded. 
But  the  carriers  have  not  established  any  public  station  at  pier  24 
and  the  Federal  Company  did  not  notify  them,  nor  make  any 
tender  to  them  at  that  pier  of  their  sugar  for  transportation.  If 
such  sugar  had  been  tendered  to  them  there  and  they  had  refused 
to  receive  it  and  tighter  it  at  their  own  cost  across  the  river,  a  very 
different  question  would  have  arisen.  That  such  tender  was  not 
made  was  obviously  due  to  the  fact  that  the  sugar  when  loaded 
on  the  Ben  Johnson  at  their  Yonkers  dock  was  destined  for  the 
railroad  terminals  at  the  New  Jersey  shore  and  thence  by  rail  to 
the  real  consignee,  the  purchaser  of  the  sugar  at  western  points 
on  the  carriers'  lines.  The  sugar  had  been  sold  before  it  was  loaded 
at  Yonkers  and  the  stopping  at  this  pier  and  the  receipt  of  unsigned 
bills  of  lading  showing  the  consignees^  and  destinations  was,  as 
the  Commerce  Court  held,  not  a  break  in  the  continuity  of  the 
transportation,  but  a  plain  subterfuge  to  give  the  transaction  the 
appearance  of  a  shipment  from  pier  24.  We  agree  with  the  Com- 
merce Court  and  the  minority  of  the  Commission  in  thinking  that 
the  change  in  method  after  the  failure  to  obtain  retief  in  the  first 
case  did  not  change  the  substance  of  the  transaction  in  point  of 
law  or  fact.  The  claim  by  the  Federal  Company  is  a  claim  for 
an  allowance  on  account  of  Ughtering  done  for  their  own  con- 
venience, a  tighterage  service  which  under  the  facts  of  the  case 
the  carriers  were  under  no  obtigation  to  do  as  a  duty  of  transpor- 
tation. It  was,  therefore,  a  demand  for  a  purely  accessorial  serv- 
ice, as  much  so  as  if  they  had  claimed  for  carting  their  shipments 
to  a  depot  or  station. 

Assuming  then,  that  the  tighterage  service  performed  by  the 
Federal  Sugar  Refining  Company  was  a  service  by  it  for  its  own 
convenience  for  which  the  raihroads  were  under  no  obtigation  to 
make  compensation,  we  come  to  the  question  whether  the  faciti- 
ties  employed  and  the  service  performed  by  Arbuckle  Brothers 
in  respect  to  their  own  sugar  after  detivery  at  the  Jay  Street  Ter- 
minal are  accessorial,  or  services  in  aid  of  railroad  transportation 
for  which  they  may  be  paid  a  reasonable  compensation  without 
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discriminating  unduly  against  the  Federal  Sugar  Refining  Com- 
pany. 

That  the  plain  purpose  of  the  contracts  between  the  several 
railroad  companies  and  the  Terminal  Company  was  to  constitute 
the  dock  and  warehouses  of  that  company  a  pubhc  freight  station 
is  too  clear  for  extended  discussion.    That  the  premises  became 
such  a  depot  through  contract  with  the  owners  and  not  by  virtue 
of  a  fee  simple  title  or  a  lease  is  of  no  legal  significance.    RaUraad 
Commiasum  of  Kentucky  v.  L.  &  N.  Railroad,  10 1.  C.  C.  Rep.  173, 
175;  CaMe  Association  v.  C,  B,  &  Q,  Railway ,  11  I.  C.  C.  Rep. 
277.    Nor  is  there  the  slightest  substantial  evidence  that  in  the 
selection  of  the  premises  of  Arbuckle  Brothers  there  was  any  pur- 
pose to  give  them  as  large  nearby  shippers  any  preference  or  to 
unduly   discriminate  against   competing   sugar   refineries.    The 
premises  were  ideally  adapted  to  meet  the  necessities  of  the  great 
manufacturing  and  commercial  business  interests  along  the  river 
front  of  Brooklyn  and  constituted  the  only  property  reasonably 
obtainable  by  the  railroads  for  the  extension  of  their  lines  of  trans- 
portation to  the  Brookl3m  side  of  Elast  River.    That  through 
instrumentaUties  furnished  by  the  Terminal  Company  and  the 
service  by  it  performed  transportation  by  the  railroads  begins  and 
ends  at  this  station,  is  most  obvious.    This  continuity  of  trans- 
portation is  not  questioned  by  the  brief  for  the  United  States  in 
this  case.    Thus,  after  referring  to  the  instnunentaUties  furnished 
and  the  services  performed  by  the  Terminal  Company,  it  is  said, 
''in  connection  with  the  further  fact  that  all  of  the  railroad  com- 
panies make  through  rates  from  Brooklyn  and  New  York  to  western 
points  covering  (1)  the  service  performed  by  Arbuckle  Bros.,  and 
(2)  the  transportation  by  rail  from  Jersey  City  westward,  show  such 
a  continuity  of  transportation  as  to  render  argument  unnecessary 
that  the  transportation  from  Brooklyn  to  western  points  is  by  one 
continuous  transportation  by  railroad.    The  mere  fact  that  the 
physical  rails  stop  at  Jersey  City  does  not  mean  that  the  railroad 
transportation  there  ends.    It  continues  over  to  Brookl3m  by 
means  of  car  floats,  upon  which  further  rails  are  laid  and  on  which 
empty  and  loaded  freight  cars  stand  and  are  transported,  so  that 
the  rails  upon  the  cars  float  are  brought  into  contact  with  the 
rail  ends  at  Jersey  City  and  the  continuation  thereof  at  Brookl3m, 
and  in  this  way  the  transportation  by  railroad  is  carried  on  with- 
out interruption  from  the  western  points  directly  to  Brookl3m." 

It  is  true  that  this  clear  admission  by  the  Solicitor  Ceneral  is 
made  for  the  purpose  of  establishing  a  contention  he  makes, 
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namely,  that  Arbuckle  Brothers  under  the  name  of  the  Terminal 
Company  are  in  law  and  fact  common  carriers  by  raihxMul  who 
violate  the  commodity  clause  of  the  Hepburn  Act  by  transporting 
their  own  products,  a  view  to  which  we  later  rrfer.  The  conces- 
sion as  to  the  continuity  of  common  carrier  transportation  by 
railroad  from  and  to  this  station  under  the  published  freight 
tariffs  which  include  the  services  performed  by  the  Terminal 
Company  is  not  inconsistent  with  the  view  of  the  Commissicm,  so 
far  as  transportation  to  and  from  that  station  is  confined  to 
the  shipments  made  to  or  by  one  of  the  general  public.  Thus  the 
Commission  say:  ''So  far  as  the  general  pubUc  is  concerned  the 
Arbuckle  dock  may  doubtless  be  regarded  as  a  public  receiving 
station  of  the  defendant."  It  is  said  further:  ''Arbuckle  Bros., 
not  only  operate  their  station  for  the  defendants  as  a  railway 
facility,  but  they  also  perform  the  lighterage  service  between  the 
dock  and  the  regular  station  of  the  defendants  on  the  west  shore." 

The  order  of  the  Commission  is  made  to  rest  upon  an  erroneous 
assumption  that  the  services  performed  by  Arbuckle  Brothers  in 
respect  of  their  own  westbound  shipments  of  sugar  after  the  de^ 
livery  of  such  sugar  at  this  station  is  a  shipper's  service  done  for 
their  convenience,  with  their  own  facilities,  and,  therefore,  an 
accessorial  service  for  which  they  cannot  be  allowed  compensa- 
tion unless  a  similar  compensation  is  allowed  to  the  Federal  Sugar 
Refining  Company  for  the  lighterage  of  its  sugar  to  the  west  shore 
railroad  terminals. 

That  certain  advantages  enured  to  Arbuckle  Brothers  from  the 
fact  that  their  refinery  was  so  near  this  public  station  that  their 
product  might  be  trucked  or  carted  to  the  station  at  slight  cost, 
as  obvious.  That  this  was  a  consideration  which  operated  as  an 
inducement  to  make  these  contracts,  may  be  true.  But  this  mere 
advantage  of  nearness  was  one  which  they  shared  in  common  with 
every  other  shipper  who  chanced  to  be  near  a  shipping  station. 
That  they  were  large  shippers  was  also  mbre  or  less  an  induce- 
ment to  the  railroads  to  place  their  depot  in  a  locahty  which 
would  tend  to  secure  their  shipments  as  against  rival  carriers, 
may  also  be  conceded.  But  these  were  business  considerations 
which  are  far  from  showing  any  purpose  to  give  them  any  illegal 
preference  or  to  discriminate  against  other  shippers.  That  the 
station  constituted  a  great  public  utiUty  by  which  the  shipping 
pubUc  was  served  is  too  plain  for  argument.  Although  nearly 
one-third  of  all  westbound  shipments  through  that  station  were 
made  by  Arbuckle  Brothers,  the  remaining  two-thirds  of  the 
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tonnage  was  furnished  by  the  general  public.  Thus,  the  uncon- 
tradicted averment  of  the  bill  is  that  during  the  first  six  months  of 
1907  the  shipments  of  general  merchandise  through  that  station 
numbered  92,622  of  which  more  than  85,000  were  by  shippers  other 
than  Arbuckle  Brothers,  though  the  tonnage  of  the  latter  aggre- 
gated nearly  one-third  of  the  total.  Thus  it  is  demonstrated  that 
while  Arbuckle  Brothers  are  by  far  the  largest  shippers,  yet  the 
advantages  of  the  station  are  availed  of  by  thousands  of  the 
general  public. 

Upon  all  of  the  conceded  facts  of  the  case,  we  must  conclude 
that  the  contracts  by  virtue  of  which  the  premises  owned  by 
Arbuckle  Brothers  were  converted  into  a  public  freight  station 
under  their  management  as  agents  for  the  several  carrier  lines 
were  contracts  made  in  good  faith  and  not  as  a  cover  for  any 
fraudulent  scheme  to  give  rebates  or  any  other  illegal  advantage. 
The  case  must  turn  here,  as  it  did  before  the  Commission  and  in 
the  Commerce  Court,  upon  the  question  whether  the  allowance  to 
Arbuckle  Brothers  of  compensation  upon  their  own  shipments 
was  for  instrumentaUties  and  services  accessorial  in  character. 
Thus  the  Conunission  say  (20  I.  C.  C.  209) : 

''The  complainant  contends  that  in  lightering  their  sugar  to 
the  Jersey  shore  and  there  delivering  it  to  the  defendants,  Ar- 
buckle Brothers  perform  what  the  complainant  refers  to  as  a 
purely  accessorial  service.  We  incline  to  think  this  a  sound  view 
of  the  matter  upon  the  facts  shown  of  record.  Neither  the  actual 
possession  of  their  sugar  nor  their  relation  to  it  is  in  any  respect 
changed  until  it  is  deUvered  into  the  physical  possession  of  the 
defendants  at  Jersey  City.  This  fact  is  clearly  developed  upon 
the  record.  Arbuckle  Brothers  handle  their  sugar  out  of  their 
own  refinery  to  their  own  dock  and  themselves  deliver  it  to  the 
defendants  west  of  the  river,  using  in  the  process  only  property 
and  facilities  that  are  owned  by  them  and  employes  that  are 
paid  by  them.  Moreover,  under  the  terms  of  the  contracts  be- 
tween them  and  the  defendant  carriers  none  of  the  duties,  obli- 
gations, responsibilities,  or  liabilities  of  common  carriers  attaches 
to  the  defendants,  with  respect  to  the  sugar  of  Arbuckle  Brothers, 
until  the  defendants  have  actually  received  it  at  their  r^ular 
freight  stations  west  of  the  river.  Yet  it  is  here  contended  that, 
through  "some  sort  of  alchemy  in  their  provisions,  these  contracts 
transmute  Arbuckle  Brothers  from  shippers  into  carriers'  agents 
while  they  are  in  the  act  of  delivering  their  own  sugar  to  them- 
selves at  their  own  dock.    We  are  not  necessarily  controlled, 


r" 
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however,  by  the  face  of  these  documents  or  by  the  merely  super- 
ficial relation  that  they  purport  to  estabUsh  between  these  ship- 
pers and  the  defendant  carriers,  if,  as  seems  to  be  abundantly 
clear  upon  a.  reading  of  their  provisions,  the  real  and  actual  re- 
lation of  Arbuckle  Brothers  to  the  defendants,  so  far  as  their  own 
sugar  is  concerned,  is  that  of  shippers,  up  to  the  momept  of  time 
when  they  physically  deliver  their  sugar  to  the  defendants  on  the 
Jersey  shore.  The  contracts  expressly  provide  that  until  that 
moment  the  sugar  is  to  be  handled  by  Arbuckle  Brothers  at  their 
own  risk,  and  only  from  that  moment  does  the  carrier's  risk  be- 
gin. It  is  only  when  the  defendants  actually  accept  and  physically 
take  possession  of  the  sugar  at  their  receiving  stations  west  of  the 
river  that  they  agree  to,  and  do  in  fact,  assume  the  liabilities  of 
common  carriers  with  respect  to  the  sugar  of  Arbuckle  Brothers." 

We  must  now  recur  to  the  distinction  drawn  by  the  Commission 
between  the  compensation  paid  by  the  railroad  companies  to 
Arbuckle  Brothers  for  the  instrumentaUties  furnished  and  the 
service  performed  by  them  in  respect  of  their  own  westbound  ship- 
ments of  sugar,  and  the  compensation  paid  to  them  in  respect  to 
the  freight  handled  by  them  through  their  station  for  the  general 
pubhc.  The  Commission  find  no  fault  with  reference  to  the  com- 
pensation paid  for  the  latter  but  do  find  that  the  compensation 
paid  for  the  former  is  an  undue  discrimination  unless  a  like  com- 
pensation is  made  to  the  Federal  Sugar  Refining  Company  for  the 
lighterage  of  its  sugar. 

We  have  before  noticed  that  the  order  of  the  Commission  is  in 
the  alternative.  The  obvious  inference  is  that  the  Commission 
found  nothing  unlawful  per  se,  in  the  compensation  paid  to  Ar- 
buckle Brothers  under  the  contract,  although  they  are  compen- 
sated upon  a  gross  tonnage  which  includes  their  own  sugar,  for  it 
sanctions  its  continuance  upon  condition  that  a  Uke  allowance 
shall  be  paid  upon  the  sugar  Ughtered  by  the  Federal  Sugar  Re- 
fining Company.  Perm,  Refining  Co.  v.  Railroad,  208  U.  S.  208, 
218. 

But,  as  has  already  been  shown  the  railroads  were  under  no 
obUgation  to  lighter  the  sugar  of  the  Federal  Sugar  Refining  Com- 
pany. Upon  the  other  hand,  if  the  Ughterage  of  the  Arbuckle 
sugar  was  included  in  the  through  rate  from  the  Jay  Street  station, 
and  a  part  of  the  transportation  which  the  railroads  were  under 
obligation  to  perform,  and  that  lighterage  was  done  by  Arbuckle 
Brothers  at  the  instance  and  procurement  of  the  carriers,  they, 
as  owners  of  the  freight  thus  transported,  were  entitied  to  demand 
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a  compensation  reasonably  commensurate  with  the  facilities  fur- 
nished and  the  services  i)erformed.  Wight  v.  United  States,  167 
U.  S.  612;  General  Electric  Company  v.  New  York  Centred  Railroad, 
14  I.  C.  C.  Rep.  237;  Interstate  Commerce  Commission  v.  Diffen- 
haugh,  222  U.  S.  42,  46.    In  the  case  last  cited,  it  is  said: 

'' .  .  .  the  act  of  Congress  in  terms  contemplates  that  if 
the  carrier  receives  services  from  an  owner  of  property  transported, 
or  uses  instrumentaUties  furnished  by  the  latter,  he  shall  pay  for 
them.  That  is  taken  for  granted  in  §  15;  the  only  restriction 
being  that  he  shall  pay  no  more  than  is  reasonable,  and  the  only 
permissive  element  being  that  the  Commission  may  determine  the 
maximum  in  case  there  is  complaint  (or  now,  upon  its  own  motion. 
Act  of  June  18,  1910,  c.  309,  §  12,  36  Stat.  539,  551).  As  the 
carrier  is  required  to  furnish  this  part  of  the  transportation  upon 
request  he  could  not  be  required  to  do  it  at  his  own  expense,  and 
there  is  nothing  to  prevent  his  hiring  the  instrumentality  instead 
of  owning  it." 

This  principle  is  not  controverted,  but  the  Conmiission  failed 
to  give  it  application,  because,  as  shown  in  the  excerpt  from 
its  report  set  out  above,  it  construed,  this  relation  of  Arbuckle 
Brothers,  under  the  terms  of  the  contract,  in  respect  of  their  own 
shipments  of  sugar,  ''as  that  of  shipper  up  to  the  moment  of  time 
when  they  physically  deliver  their  sugar  to  the  defendants  at  the 
Jersey  shore."  Again  the  Commission  say,  that,  ''the  contracts 
expressly  provide  that  until  that  moment  the  sugar  is  to  be. 
handled  by  Arbuckle  Brothers  at  their  own  risk  and  only  until 
that  moment  does  the  carrier's  risk  begin,"  etc.  Of  course,  if 
this  was  the  case,  their  services  up  to  the  time  of  delivery  at  the 
New  Jersey  shore,  were  shipper's  services,  purely  ascessorial,  and 
not  connected  with  or  in  aid  of  transportation  by  the  railroad, 
and,  therefore,  a  discrimination  would  result  unless  a  like  allow- 
ance was  made  to  the  Federal  Sugar  Refining  Company.  But 
this  construction  of  the  contract  has  no  other  basis  than  appears 
in  the  clause  defining  the  responsibility  of  the  Terminal  Company 
to  the  contracting  carriers  while  the  freights  remain  in  the  Terminal 
Company's  physical  possession.    That  clause  (3d)  reads  thus: 

"The  responsibility  of  said  Terminal  Company  for  eastwardly 
bound  cars  and  the  freights  therein  shall  begin  when  the  cars  are 
placed  upon  its  floats  at  the  said  float  bridges  at  the  aforesaid 
station  of  said  Railroad  Company,  and  shall  continue  as  respects 
the  cars  until  they  have  been  returned  by  it,  loaded  or  empty; 
and  as  respects  the  freights  contained  in  eastwardly  bound  cars, 
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its  responsibility  shall  continue  until  the  actual  delivery  thereof 
to  and  acceptance  by  the  consignees  at  Brooklyn.  As  respects 
the  freights  to  be  transported  westbound,  said  Terminal  Com- 
pany's responsibility  shall  commence  at  the  time  the  same  is 
received  from  the  consignor  at  its  aforesaid  premises,  and  shall 
continue  until  said  freights,  loaded  into  cars,  have  been  brought 
to  the  float  bridge  of  said  Railroad  Company  at  its  aforesaid 
fright  station  and  until  the  floats  have  been  attached  to  the  float 
bridge  and  the  cars  are  in  complete  readiness  for  removal  from 
the  car  floats  by  said  Railroad  Company." 

That  clause  deals  both  with  east  and  westbound  freight  and 
covers  both  the  freight  and  the  cars  of  the  railroad  company. 
It  is  too  plain  for  argument  that  its  only  purpose  is  to  fix  the  re- 
sponsibility upon  the  contracting  company  for  both  the  cars  of 
the  carrier  and  the  freight  of  all  shippers  while  in  its  ph3rsical 
possession.  The  liability  imposed  is  between  agent  and  principal 
and  is  substantially  that  imposed  by  general  principles  of  law. 
It  is  plainly  not  intended  to  affect  the  responsibility  of  the  carriers 
to  all  shippers  after  the  receipt  of  freight  for  transportation,  a 
responsibility  which  theyJiold  themselves  out  as  assuming  by 
their  published  tariff  sheets. 

The  contracts  between  the  carriers  and  the  Terminal  Company 
make  no  distinction  whatever  between  the  duty  and  obligation  of 
the  latter  company  in  respect  to  the  shipments  of  Arbuckle  Brothers 
as  sugar  refiners,  and  those  made  through  their  station  by  the 
general  public.  Nor  was  there  any  distinction  recognized  by 
the  undisputed  course  of  business  under  the  contracts.  When 
the  shipments  of  Arbuckle  Brothers  were  delivered  at  the  station, 
carriers'  bills  of  lading  were  then  signed  and  delivered  just  as  in 
the  case  of  freight  delivered  by  the  general  public.  If  carrier  re* 
sponsibiUty  began  at  that  station  for  the  shipments  of  the  public, 
it  also  began  as  to  the  freight  there  received  from  Arbuckle 
Brothers.  The  physical  possession  of  the  Arbuckle  sugar,  as 
stated  by  the  Commission,  remained  with  them  until  actually 
placed  in  the  possession  of  the  carrier  on  the  New  Jersey  shore. 
But  that  is  equally  true  as  to  the  shipments  of  the  general  public. 
In  both  cases,  however,  the  possession  after  such  delivery  and 
until  delivered  at  the  New  Jersey  shore  was,  under  the  contract, 
that  of  Arbuckle  Brothers,  under  the  business  name  of  the  Termi- 
nal Company,  as  agents  of  the  carrier  over  whose  lines  the  freight 
was  routed  and  whose  bill  of  lading  had  been  duly  issued.  The 
Commission,  while  seeming  to  recognize  this  relation  of  agency. 
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in  effect  deny  it  as  to  the  freight  received  and  receipted  for  at  the 
station  if  it  constituted  a  shipment  by  Arbuckle  Brothers.  But 
neither  the  words,  nor  the  purpose  of  the  contract,  nor  the  actual 
method  of  conducting  the  business,  furnish  the  sligh^t  reason 
for  any  such  distinction  as  that  drawn  by  the  Commission.  All 
freight,  both  in  and  out  of  the  station,  was  handled  in  the 
same  way. 

The  suggestion  in  the  brief  of  the  Solicitor  General  for  the 
United  States  that  "joint  published  tariffs  are  issued  by  the  rail- 
roads and  Arbuckle  Bros.,^'  has  no  other  foundation  of  fact  than 
that  found  in  the  seventh  paragraph  of  the  contract  between  the 
Erie  Railroad  and  the  Terminal  Company,  where  it  is  said,  that 
the  Terminal  Company,  ''shall  not  be  required  to  receive  or  carry 
any  freight  which  may  from  time  to  time  be  classed  as  prohibited 
freights  in  the  joint  published  tariffs  of  itself  and  the  railroad  com- 
pany.'' But  there  is  not  a  scintilla  of  evidence  that  any  such 
joint  published  tariffs  have  ever  been  filed  or  pubhshed,  nor  that 
the  Terminal  Company  has  ever  published  or  been  required  to  file 
any  tariff  sheets  whatever.  The  filed  tariff  sheets  showing  the 
services  performed  by  Arbuckle  Brothers,  and  the  facilities 
provided  for  extending  transportation  between  the  New  Jersey 
terminals  and  this  station,  are  those  pubhshed  and  filed  by  the 
railroad  companies,  who  thereby  hold  themselves  out  as  common 
carriers  to  and  from  this  station.  That  it  might  originally  have 
been  expected  that  the  Terminal  Company  might  join  in  such 
published  tariffs  is  possible.    That  it  never  did,  is  plain. 

To  say  that  the  ''allowance"  made  to  Arbuckle  Brothers  is  an 
allowance  for  lightering  their  own  sugar  across  the  river  is  to  only 
half  state  the  case.  This  so-called  allowance  is  not  only  for  such 
Ughterage  service,  but  is  also  compensation  for  the  use  of  all  of 
the  terminal  properties,  docks,  warehouses,  tracks,  steam  fighters, 
car  floats  and  every  instrumentafity  used  under  the  contract.  It 
includes  the  services  and  responsibiUty  of  Arbuckle  Brothers,  as 
agents  for  the  several  lessees  using  the  station,  and  their  staff  of 
employes  engaged  in  receiving,  defivering,  loading  and  unloading 
freights  thus  received,  both  incoming  and  outgoing.  As  the 
measure  of  compensation  is  the  tonnage  in  and  out  of  the  station 
and  as  this  compensation  is  paid  by  the  several  railroads  main- 
taining the  station  in  proportion  to  the  tonnage  which  they  sever- 
ally handle,  there  is  a  sense  in  which  it  is  in  part  an  allowance  to 
Arbuckle  Brothers  upon  their  own  shipments.  But  they  receive 
the  same  compensation  upon  the  tonnage  of  every  other  shipper 
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through  that  station,  and  it  is  the  aggregate  of  the  compensation 
which  must  determine  the  reasonableness  of  the  allowance  when 
we  come  to  deal  with  it  as  an  allowance  to  them  for  services  or 
instrumentaUties  furnished,  under  §  15  of  the  Act  to  R^ulate 
Commerce. 

That  the  compensation  of  three  and  four  and  one-fifth  cents 
per  hundred  pounds  upon  the  total  tonnage  in  and  out  of  this 
station  is  not  unreasonable  was  and  is  not  challenged,  and  there- 
fore we  pass  that  subject  by. 

The  contention  to  which  we  have  hitherto  referred  that  the 
arrangement  made  by  the  Terminal  Company  violates  the  com- 
modity clause  of  the  Act  to  Regulate  Commerce  is  not  necessary 
to  be  considered.  There  is  nothing  in  the  record  showing  that 
such  a  contention  was  pressed  upon  the  Commission,  considered 
by  that  body,  or  that  the  order  rendered  was  in  any  respect  based 
upon  the  commodity  clause.  Indeed,  the  order  permitted  the 
continuance  of  the  Jay  Street  Terminal  and  the  business  there 
conducted,  providing  only  that  like  rights  and  allowances  were 
made  to  the  Federal  Sugar  Refining  Company.  The  order,  there- 
fore, cannot  be  assumed  to  have  contemplated  that  the  Jay  Street 
Terminal  business  was  a  violation  of  the  commodity  clause,  since 
under  that  hypothesis  the  conclusion  would  be  inevitable  that  the 
Commission  by  its  order  gave  sanction  to  and  permitted  the  con- 
tinuance of  the  wrong  which  its  p>owers  were  exerted  to  suppress. 
As  we  do  not  consider  the  contentions  concerning  the  commodity 
clause  as  properly  arising  for  decision  and  hence  do  not  pass  on 
them,  they  are  not  foreclosed,  and  hence  our  action  in  this  case 
will  be  without  prejudice  to  the  right  to  assert  them  in  the  future 
if  those  having  the  right  to  do  so  are  so  advised. 

Viewing  the  whole  case  in  a  broad  light,  it  is  apparent  that  the 
disadvantage  under  which  the  Federal  Sugar  Refining  Company 
labors  is  one  which  arises  out  of  its  disadvantageous  location. 
That  disadvantage  would  still  remain  if  the  title  to  the  Jay  Street 
station  was  in  the  railroad  companies,  and  its  business  in  chai^ 
of  a  third  person. 

We  fail  to  find  any  error  in  the  decree  of  the  Commerce  Court 
holding  the  order  of  the  Commission  voidj  and  its  decree  is  accord- 
ingly approved. 
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INTERSTATE  COMMERCE  COMMISSION  v.  CHICAGO, 
ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 

BURNHAM,  HANNA,  MUNGER  DRY  GOODS  COMPANY 

V.  SAME. 

218  U.  S.  88  (1910). 

The  facts  are  stated  in  the  opinion. 

Mr.  Wade  H.  EUis  and  Mr.  Luther  M.  Walter,  Special  As- 
sistants to  the  Attorney  General,  with  whom  Mr.  Edmn  P. 
Grosvenor,  Special  Assistant  to  the  Attorney  General,  for  the  In- 
terstate  Commerce  Commission,  appellants  in  No.  663. 

Mr.  John  H.  Atwood  an4  Mr.  John  Lee  Webster,  with  whom 
Mr.  George  T.  Bell  was  on  the  brief,  for  appellants  in  No.  664. 

Mr.  William  D.  McHugh  and  Mr.  Colin  C.  H.  Fyffe  for  appellees. 

Mr.  Frederick  Manley  Ives  and  Mr.  Everett  M.  Burdett  filed  a 
brief  as  amid  curice  on  behalf  of  the  Boston  Chamber  of  Com- 
merce and  certain  other  business  organizations. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

The  question  in  the  case  is  the  validity  of  an  order  of  the  Inter- 
state Commerce  Commission  reducing  the  class  rates  charged 
by  the  appellee  railroad  companies  on  through  freight  shipped 
from  the  Atlantic  seaboard  to  Kansas  City,  and  St.  Joseph,  Mis- 
souri, and  Omaha,  Nebraska,  cities  on  the  Missouri  River  and 
called  throughout  the  record,  and  in  this  opinion,  Missouri  River 
cities. 

The  through  class  rates  were  reduced  from  tJt  tH  V^5  A  A  in 
cents  per  100  pounds  to  tH  t?j  A  A  ft-  The  numbers  above 
the  lines  indicate  the  classes  and  the  numbers  below  the  lines 
the  rates. 

The  reduction  was  made  in  that  part  of  the  through  rate  which 
applied  to  the  haul  between  the  Mississippi  and  Missouri  Rivers. 
Explaining  its  order  of  reduction,  the  Commission  said  the  through 
rates  from  Atlantic  seaboard  terminals  to  the  Missouri  River 
cities  are  made  by  adding  together  the  rates  from  points  of  origin 
to  the  Mississippi  River  crossings,  using  proportional  rates  when 
such  were  available,  and  the  local  rates  from  the  Mississippi 
crossings  to  the  Missouri  River  cities.    The  through  rates  the 
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Commission  pronounced  to  be  unreasonably  hig^,  "because  those 
portions  of  the  through  rates  which  apply  between  the  Mississippi 
River  crossings  and  the  Missouri  River  cities  are  too  hi^  These 
are  defendants'  'separately  established  rates/  which  are  'ai^died 
to  the  through  transportation/  and,  therefore,  the  through  rates 
should  be  adjusted  by  reduction  of  those  factors  or  parts  thereof 
which  are  found  to  be  unreasonable/' 

The  division  of  the  rates  as  established  by  the  railroad  was  as 
follows:  From  New  York  to  the  several  Mississippi  River  cross- 
ings on  traffic  moving  through  them  to  points  beyond,  in  cents 
per  100  pounds,  irr  t^  A  A  A-  From  the  Mississippi  River 
crossings  to  the  Missouri  River  cities,  t V  A  A  iV  A-  The  latter 
are  local  class  rates  under  the  Western  classification,  and  are 
those  which  the  Commission  adjudged  too  high,  and  which  it 
reduced  in  cents  per  100  pounds,  to  the  following:  »V  A  sV  A  A- 
The  amount  of  reduction,  it  will  bd  observed,  is  nine  cents  on 
first-class  freight  and  a  proportional  reduction  on  the  other  four 
classes. 

The  order  of  the  Commission  required  the  railroad  companies 
to  cease  and  desist  on  or  before  the  twenty-fifth  of  August,  1908, 
from  charging,  demanding  or  collecting  anything  in  excess  of  the 
rates  last  above  set  out,  and  the  companies  were  required  to  put 
such  rates  in  force  before  the  twenty-fifth  of  August,  1908,  and 
maintain  them  for  a  period  of  not  less  than  two  years. 

The  proceedings  before  the  Commission  were  b^un  by  a 
petition  filed  by  appellants  in  case  No.  664,  who  were  doing 
business  in  Kansas  City  and  St.  Joseph,  Missouri,  and  Omaha, 
Nebraska.  They  alleged  that  they  were  engaged  in  either  the 
mercantile  or  manufacturing  business,  and  in  buying  and  selling 
various  commodities  shipped  from  the  Atlantic  seaboard  to  them, 
respectively,  under  the  definite  freight  classifications  maintained 
by  the  railroad  companies.  The  rates,  according  to  the  clas- 
sifications, from  New  York  to  St.  Paul  and  Minneapolis  and  rates 
from  New  York  to  Chicago,  and  from  the  latter  city  to  Kansas 
City,  St.  Joseph  and  Omaha,  the  petition  alleged,  ''are  arrived 
at  by  adding  to  the  rates  from  Mississippi  River  points,  as  shown 
above,  the  following  rates  subject  to  official  classification,  to  wit: 
87c,  75c,  58c,  41c  and  35c  per  hundred  pounds  for  said  five  classes, 
respectively;  that  the  aforesaid  through  rates,  applying  from  New 
York  to  Kansas  City,  are  observed  by  defendant  carriers  on  traffic 
moving  by  way  of  Chicago;  that  in  the  division  of  said  through 
rates  from  Atlantic  seaboard  to  said  three  Missouri  River  cities, 
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Kansas  City,  St.  Joseph  and  Omaha,  each  of  said  defendant  rail- 
road companies  allows  and  pays  to  said  Eastern  connections 
72.3c,  62.4c,  48.4c,  34.3c  and  29.4c  per  hundred  pounds  on  the 
said  five  classes,  respectively;  and  charges,  accepts  and  retains 
as  their  respective  shares  of  said 'through  rates  upon  the  several 
classes  aforesaid  74.7c,  57.6c,  44.6c,  33.7c  and  27.6c  per  hundred 
pounds." 

A  table  showing  the  distance  of  the  various  roads  from  New 
York  to  St.  Paul  and  Minneapolis,  and  the  Missouri  River  cities 
is  given,  which  shows  that  the  distances  ar^  not  materially  dif- 
ferent, and  also  shows  distances  west  of  Chicago. 

It  is  alleged  that  the  rates  charged  and  the  classifications  en- 
forced by  the  company  for  the  transportation  of  property  from 
the  Atlantic  seaboard  and  other  producing  territory  to  the  Mis- 
souri River  cities  "are  in  themselves  imreasonable  and  relatively 
unjust,  unfair  and  prejudicial  as  compared  with  rates  from  the 
same  territory  to  St.  Paul  and  Minneapolis,''  though  the  volume 
of  tariff  and  the  cost  of  handling  it  is  not  greater.  Discrimina- 
tion is  alleged,  with  a  detail  of  circumstances,  against  the  Mis- 
souri River  cities  and  the  violation  of  the  Interstate  Commerce 
Act. 

What  are  conceived  to  be  reasonable  rates  are  set  out,  and 
that  the  rates  charged  are  alleged  to  be  discriminatory  against 
the  complainants,  and  are  excessive  and  unreasonable  in  and  of 
themselves,  because  higher  and  greater  than  enough  to  pay  the 
cost  of  transportation  and  maintenance  and  a  fair  profit  on  the 
valuation  of  the  property  employed. 

The  railroad  companies  filed  separate  answers,  in  which  they 
admitted  the  charges  and  rates  set  out  in  the  petition  and  the 
division  thereof,  but  denied  discrimination  in  favor  of  St.  Paul 
and  Minneapolis  against  the  Missouri  River  cities  and  alleged 
competitive  conditions,  existing  as  to  the  first-named  cities.  They 
denied  that  the  rates  from  the  Atlantic  seaboard  to  the  last-named 
cities  suggested  by  the  petitioners  would  be  reasonable  or  just,  or 
that  the  rates  charged  are  unduly  high  or  excessive  or  discrimi- 
nate against  the  Missouri  River  cities  or  the  petitioners. 

The  Chicago  and  Northwestern  Railway  Company  filed  an 
amended  answer,  in  which  it  alleged  that  the  complaint  related 
to  the  through  rates  from  the  Atlantic  seaboard  to  the  Missouri 
River  cities,  and  that  they  were  alleged  to  be  unfair  and  prejudi- 
cial compared  to  rates  to  St.  Paul  and  Minneapolis,  and  "unrea- 
sonable and  excessive  in  and  of  themselves."    And,  further,  that 


648   FUNCTION  OF  COUBTS  IN  THE  ENFOBCEMENT  OF  THE  ACT 

the  rates  had  been  fixed  and  established  by  the  raUroad  com- 
panies by  virtue  of  joint  trafSc  agreements,  and  had  been  duly 
filed,  posted  and  published  by  the  companies,  and  that  all  the 
companies  to  such  agreements  were  necessary  parties.  Fifty 
or  more  companies  were  named. 

The  Eastern  companies,  (those  operating  east  of  Chicago), 
answering,  denied  that  there  was  any  agreement  between  them 
and  the  original  respondents  for  the  shipment  and  division  of 
through  rates  between  the  Atlantic  seaboard  and  St.  Paul  and 
Minneapolis,  and  all^;ed  that  in  conjunction  with  their  several 
connections  they  receive  to  Chicago  the  same  rate  in  cents  per 
hundred  pounds  as  applied  upon  like  tariff  originating  at  the 
same  points  of  origin  and  terminating  at  Chicago,  and  are  not 
concerned  with  the  rates  or  proportional  rates  charged  or  accepted 
by  the  different  carriers  from  Chicago  to  St.  Paul  or  Minneapolis. 
They  also  denied  that  they  were  parties  to  any  joint  tariff  of  class 
rates  from  the  Atlantic  seaboard  to  the  Missouri  River  cities. 
They  admitted  participation  in  joint  through  class  rates  to  Missis- 
sippi River  points  and  denied  that  they,  however,  were  unreason- 
able or  unjust  in  or  of  themselves  or  as  respectively  applied  to 
shipments  destined  to  St.  Paul  or  Minneapolis  or  shipments 
destined  to  points  west  of  the  Mississippi  River. 

They  further  alleged  as  follows: 

"That  the  rates  from  New  York  city  to  East  St.  Louis,  Illinois, 
are  computed  at  116  per  cent  of  the  rates  from  New  York  to 
Chicago  according  to  relative  distances,  that  the  rates  from  New 
York  to  East  St.  Louis  are  part  of  a  general  structure  of  rates 
whereby  all  rates  from  New  York  and  other  Eastern  points  to 
points  in  the  States  of  Ohio,  Indiana,  Illinois,  Michigan,  Pennsyl- 
vania, Kentucky  and  Wisconsin,  and  the  Province  of  Ontario  are 
made  upon  the  bases  of  percentages  of  the  rates  from  the  points 
of  origin  to  Chicago;  that  the  said  rates  for  the  first  five  classes 
governed  by  the  official  classification  from  New  York  to  East  St. 
Louis  of  87c,  75c,  58c,  41c  and  35c  per  hundred  pounds,  respec- 
tively, are  applied  as  proportional  rates  to  the  various  Missis- 
sippi River  crossings  north  of  East  St.  Louis,  to  and  including 
East  Dubuque,  Illinois,  and  that  from  other  Eastern  points  than 
New  York  city  the  rates  to  East  St.  Louis  apply  equally  to  said 
Mississippi  River  crossings,  and  all  of  such  rates  to  said  Missis- 
sippi River  crossings  apply  uniformly  upon  all  shipments  destined 
to  all  points  west  of  the  Mississippi  River  and  east  of  Pacific 
coast  terminals  and  points  taking  the  same  rates.    Respondents 
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allege  that  all  of  the  rates  from  Eastern  points  to  said  Mississippi 
River  crossings  are  just  and  reasonable  in  and  of  themselves  and 
as  applied  to  shipments  destmed  to  any  point  west  of  the  Missis- 
sippi River  and  east  of  Pacific  coast  terminals/' 

They  alleged  that,  the  rates  to  the  Mississippi  River  crossings 
are  governed  by  the  Official  classification,  and  those  from  the  latter 
crossings  to  the  Missouri  River  points  are  governed  by  the  Western 
classification,  and  that  innumerable  articles  are  dififerently  classi- 
fied in  such  classifications.  That  it  would  be  impossible  to  estab- 
lish joint  through  rates  on  the  basis  set  out  in  the  petition  without 
simultaneously  applying  the  official  classification  to  all  traffic 
from  all  Eastern  points  and  all  points  intermediate  between  the 
rivers  and  establishing  relative  through  class  rates  from  all  such 
Eastern  points  to  all  such  intermediate  points  between  the  rivers, 
and  that  this  would  require  a  general  revision  and  reduction  of 
rates,  which  would  cause  great  hardship  and  irreparable  injury 
to  the  respondents  and  other  interstate  carriers  not  parties  to  the 
proceeding. 

It  is  alleged  that  the  reasonableness  of  the  rates  from  Eastern 
points  to  Chicago  and  to  the  Mississippi  River  is  not  questioned 
by  petitioners,  and  that  the  grievance  of  the  latter,  if  they  have 
any,  lies  in  the  rates  applied  by  the  original  respondents  from 
Chicago  and  the  Mississippi  River  crossings  to  the  Missouri  River 
cities  on  shipments  originatmg  at  Eastern  points.  They  hence 
prayed  to  be  dismissed.    They  were  subsequently  dismissed. 

The  Sioux  City  Commercial  Club  intervened  and  supported 
the  petition,  and  prayed  that  whatever  should  be  done  for  the 
other  Missouri  River  cities  should  be  done  for  Sioux  City.  The 
St.  Paul  Jobbers  and  Manufacturers  Association  and  the  Minne- 
apolis Commercial  Club  intervened  and  in  substance  coincided 
with  the  views  and  interest  of  the  defendant  carriers. 

A  great  deal  of  testimony  was  taken  and  the  order  made  which 
has  been  recited.  The  appellee  companies  then  filed  a  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Illinois,  Eastern  Division,  for  a  temporary  and  permanent 
injunction  against  the  order,  that  it  be  annulled,  and  the  Inter- 
state Commerce  Commission  be  enjoined  from  enforcing  it.  A 
temporary  injunction  was  granted.  It  was  made  permanent  on 
final  hearing,  the  court  dividing.     171  Fed.  Rep.  680. 

The  pleadings  in  the  case  are  very  volimiinous.  They  consist 
of  the  bill  of  the  railroad  companies,  the  answers  to  it  by  the 
Interstate  Conmierce  Commission  and  the  intervening  petitions 
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of  certain  other  railroad  companies,  and  mercantUe  and  manu- 
facturing concerns. 

Even  a  summaiy  of  the  pleadings  would  be  very  long  and  we 
shall,  therefore,  say  but  little  more  than  that  the  allegations  of 
the  bill  and  those  of  the  answer  of  the  Commission  and  its  denials 
are  such  as  tend  to  the  support  of  the  respective  contentions  of 
the  companies  and  the  Commission,  upon  which  we  shall  hereafter 
comment.  We  may,  however,  say  further  that  emphasis  is  given 
to  certain  matters.  The  companies  make  prominent  that  two 
classifications  of  freight  are  in  force  upon  which  tariff  rates  are 
based,  the  Official  classification  from  the  Atlantic  seaboard  to 
the  Mississippi  River  and  the  Western  classification,  between 
the  river  and  the  Missouri  River  cities;  that  the  classifications 
materially  differ  and  constrain  different  rates;  that  those  be- 
tween the  rivers  are  just  and  reasonable  and  apply  to  all  merchan- 
dise, whatever  be  its  point  of  origin.  That  business  conditions 
have  grown  up  and  are  dependent  upon  the  rates  established, 
which  will  be  distiu'bed  by  their  alteration;  that  their  alteration 
as  required  by  the  order  of  the  Commission  will  compel  a  discrimi- 
nation between  shippers  and  localities,  to  do  which  is  in  excess 
of  the  powers  of  the  Commission. 

It  is  alleged  that  the  rates  are  fair  compared  to  the  cost  of 
service,  absolutely  and  relatively,  and  that  the  rates  east  of  the 
Mississippi  River  are  not  changed,  the  order  affecting  alone  the 
proportion  of  the  through  rates  charged  by  the  complainant 
carriers,  and  will  compel  new  through  rates,  which  will  not  affect 
the  proportion  thereof  received  by  the  Ikustem  carriers. 

And  it  is  alleged  that  the  Commission  only  has  power  to  es- 
tablish, after  hearing  on  complaint,  through  rates  and  joint  rates 
and  prescribe  the  just  and  reasonable  proportions  of  such  rates 
between  the  carriers  only  when  they  (the  carriers)  fail  to  agree 
upon  the  proportion  or  division  thereof,  and  that  there  was  no 
evidence  that  they  had  failed  to  agree  upon  such  rates  or  the 
proportion  and  divisions  thereof,  and  that,  therefore,  the  order 
exceeds  the  power  of  the  Commission  and  deprives  the  companies 
of  their  property  without  due  process  of  law,  in  violation  of  the 
Fifth  Amendment  of  the  Constitution  of  the  United  States. 

It  is  further  all^;ed  that  there  was  no  evidence  that  the  rates 
between  the  rivers  are  unjust  or  unreasonable,  except  by  com- 
parison with  other  rates;  that  no  evidence  was  offered  of  cost  of 
service  or  of  the  various  elements  proper  to  be  considered  in  de- 
termining whether  a  rate  is  just  and  reasonable  in  and  of  itself. 
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and  that  ''the  whole  and  only  reason  and  the  whole  and  only 
conclusion"  of  the  Commission  upon  which  the  reduction  was 
ordered  was  because  the  Commission  decided  that  merchandise 
shipped  from  the  Atlantic  seaboard  should  be  transported  by  the 
companies  at  a  lower  charge  than  that  exacted  for  the  transporta- 
tion of  an  equal  amount  of  merchandise  when  the  same  was 
shipped  from  St.  Louis,  Chicago  or  other  points  west  of  the 
Atlantic  seaboard.  And  this,  it  alleged,  is  in  excess  of  the  powers 
of  the  Commission,  misapplies  the  law,  and  compels  the  companies 
to  serve  a  certain  class  of  shippers  at  an  unreasonable  rate,  and  to 
take  a  rate  lower  than  is  charged  other  shippers  for  a  like  service, 
which  involves  less  expense  to  the  companies. 

A  loss  of  revenue  is  alleged,  which  will  result  in  a  deprivation 
of  their  property  without  due  process  of  law,  and  that  the  en- 
forcement of  the  order,  even  if  it  be  finally  set  aside,  will  cause 
great  disturbance  to  the  business  of  the  companies. 

The  Commission  meets  those  points  with  denials  of  the  facts 
alleged  and  their  consequences,  and  opposes  them  as  well  by  other 
facts  and  considerations. 

It  asserts  that  the  bill  has  no  equity  because  all  the  matters 
and  things  set  forth  therein  are  cognizable  before  it  (the  Com- 
mission), and  it  has  the  power  to  suspend,  modify  or  amend  its 
order  as  upon  a  proper  showing  might  be  proper;  that  it  has 
information  for  such  action,  for  under  the  law  the  operation  and 
operating  results  of  each  railroad  is  required  to  be  filed  with  it, 
''and  the  subject  is  under  constant  investigation."  And  in  such 
investigation,  it  was  alleged,  many  elements  must  enter,  and  that 
the  fixed  charges  of  maintenance  and  operation  and  the  cost  of 
operation  and  handling  of  different  classes  of  freight,  state  and 
interstate,  hauled  on  the  same  train,  widely  different  in  character 
and  value,  cannot  mathematically  be  determined  so  as  to  appor- 
tion to  each  class  of  traffic  its  proper  division  of  costs,  and  that 
no  method  of  apportionment  can  be  devised  except  that  which 
involves  the  exercise  of  judgment,  and  the  results  vary  accord- 
ing to  the  method  used.  The  Commission,  therefore,  says  that 
the  statements  and  allegations  of  the  bUl  are  mere  conclusions  and 
opinions  which  necessarily  involve  consideration  of  all  these  com- 
plex and  difficult  problems  and  should  not  be  accepted  for  the 
purpose  of  setting  aside  its  order. 

Supplementing  this  the  Commission  sets  forth  that  on  the  hear- 
ing before  it  oral  and  documentary  evidence  was  taken,  to  which 
it  gave  full  consideration,  and  to  the  reports  filed  by  the  com- 
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panies  with  it  in  accordance  with  the  statute,  and  that  its  order 
was  made  in  accordance  with  the  statute,  and  that  so  far  from 
exceeding  its  powers  it  might  have  made  a  greater  reduction,  but 
it  left  the  companies  on  the  Atlantic  seaboard  business  destined 
to  Missouri  points  to  charge  one  hundred  per  cent  more  than  the 
same  raihoads  voluntarily  charge  on  transcontinental  business, 
and,  it  is  aUeged,  that  it  appeared  from  the  testimony  of  one 
witness  that  the  latter  business  yielded  some  profit,  and  by  another 
witness  testified,  as  an  expert,  that  a  rate  fifty  per  cent  higher 
would  be  "too  large,  of  course." 

The  Commission  alleges  the  reasonableness  of  the  rates  ordered 
by  it,  and  that  they  are  less  than  the  companies  charge  and  accept 
for  transcontinental  freight  originating  at  the  Atlantic  seaboard 
and  destined  to  Pacific  coast  terminals,  the  expense  of  service 
being  no  greater.  A  comparison  is  made  also  with  Montana  points 
and  Spokane  points,  showing  the  rates  to  be  less  than  to  the 
Missouri  River  cities  carried  on  the  same  railroads.  So  also  to 
Oklahoma  common  points.  So  also  for  traffic  originating  at 
Pittsburg  and  carried  through  Chicago  to  Missouri  River  points, 
and  at  Chicago  destined  to  Texas  common  points. 

The  reason  given  by  the  Commission  for  not  disturbing  the  rates 
of  the  Eastern  roads  is  that  neither  the  complainant  bbfore  it  nor 
the  companies  charged  that  these  rates  were  excessive,  nor  was  a 
reduction  of  them  sought,  but,  on  the  contrary,  it  was  conceded 
that  such  rates  were  just  and  reasonable.  The  Eastern  car- 
riers were,  therefore,  dismissed  from  the  proceedings. 

The  other  allegations  but  give  further  details  and  illustrations 
of  the  foregoing. 

An  order  was  made  allowing  the  Illinois  Central  Railway  Com- 
pany, the  Atchison,  To^eka  and  Santa  Fe  Railway  Company, 
the  Chicago  and  Alton  Railroad  Company,  the  Missouri  Pacific 
Railway  Company,  the  Missouri,  Kansas  and  Texas  Railway 
Company,  and  the  St.  Louis  and  San  Francisco  Railroad  Com- 
pany to  file  petitions  of  intervention.  The  allegations  of  these 
petitions  are  substantially  the  same  as  those  of  the  bill.  The 
answer  filed  by  the  Interstate  Commerce  Commission  to  the  bill 
was  taken  as  filed  to  the  intervening  petition. 

Leave  to  intervene  was  also  given  to  certain  business  houses 
of  Milwaukee,  St.  Louis,  Chicago,  Detroit  and  Cleveland.  Their 
petition  set  forth  with  some  detail  the  discrimination,  as  it  was 
alleged,  that  would  be  worked  against  them  in  favor  of  merchants 
at  the  Atlantic  seaboard  and  Missouri  River  cities  by  the^order 
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of  the  Commission,  and  also  the  disturbance  of  the  commercial 
conditions  which  would  result  from  the  order.  The  Bumham, 
Hanna,  Munger  Dry  Goods  Company,  one  of  the  complainants 
before  the  Commission,  and  a  number  of  other  corporations  and 
copartnerships,  were  allowed  to  file  petitions  in  intervention. 
The  petitions  defended  the  order  of  the  Commission,  and  again 
asserted  that  the  rates  between  the  Mississippi  and  the  Missouri 
Rivers  were  unreasonable. 

Evidence  was  taken  and  the  court  made  the  temporary  injunc- 
tion permanent. 

The  court  carried  into  and  made  the  foundation  of  its  opinion 
the  conception  it  had  formed  and  expressed  upon  granting  the 
preliminary  injunction,  that  is,  that  the  purpose  of  the  Commis- 
sion was  not  so  much  the  reduction  of  unreasonable  rates  as 
protection  of  the  Missouri  River  cities  against  competition.  The 
court  said:  ''Indeed,  the  contest  in  its  larger  aspect  is  a  contest 
not  so  much  between  the  shippers  and  the  railroads  as  between 
the  commercial  and  manufacturing  interests  of  the  Missouri 
River  cities  and  of  the  Atlantic  seaboard  on  the  one  part  (their 
interests  being  identical)  and  the  commercial  and  manufactur- 
ing interests  of  what  is  known  as  the  Central  TraflSc  territory 
(the  territory  west  of  Buffalo,  Pittsburg  and  Parkersburg,  and  east 
of  the  Mississippi  River)  on  the  other  part." 

To  support  this  view  it  was  sai'd  that  the  differential  of  9  cents 
on  merchandise  from  tl)e  Atlantic  seaboard  to  the  Missouri  River 
cities,  whatever  be  the  principle  upon  which  the  order  was  based 
will  be  "to  protect  to  a  certain  degree  the  Denver  jobbers  and 
manufacturers  within  a  given  zone  of  territory  against  the  jobbers 
and  manufacturers  in  the  Central  Traffic  Association  territory  .  .  . 
as  also  to  open  up  to  the  Atlantic  seaboard,''  in  its  trade  with  the 
Missouri  River,  ''zones  of  territory,  the  advantages  contained 
in  the  differentials  against  the  competition  of  both  the  interven- 
ing Central  Traffic  Association  territory  and  the  Missouri  River 
territory."  And  this,  it  was  asserted,  was  the  exercise  of  a  "power 
artificially  to  apportion  out  the  coimtry  into  zones  tributary  to 
given  trade  centers,  to  be  predetermined  by  the  Commission, 
and  non-tributary  to  others."  This,  it  wa«  further  said,  was  a 
"power  essentially  different  in  principle  from  the  mere  power  of 
naming  rates  that  are  reasonable." 

We  make  these  quotations  from  the  opinion  of  the  court  because 
they  put,  in  a  clear  and  condensed  way,  the  ultimate  contention 
of  the  companies  and  the  evil,  as  they  see  it,  in  the  order  of  the 
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Commission,  and  which  is  intended  to  be  exhibited  by  their  volu- 
minous pleadings  and  arguments.  And  such,  it  is  insisted,  was 
the  conscious  purpose  of  the  Commission,  a  view  in  which  the 
Circuit  Court  concurred,  deducing  it  from  certain  avowals  of 
the  Commission  in  its  report. 

Such  purpose  and  the  want  of  power  in  the  Commission  to 
execute  it  is  the  foundation  of  the  court's  opinion.  No  analysis 
of  the  facts  were  made  which  concerned  any  other  proposition  or 
issue.  The  question  involved,  the  court  said,  was  not  one  of  fact, 
but  one  of  power;  it  is  not  whether,  by  the  application  of  correct 
principles,  a  given  rate  had  been  decided  to  be  unreasonable,  but 
whether  the  principles  applied  are  those  within  the  power  of  the 
Conmiission.  If  this  be  so,  we  may  wonder  at  the  voluminous 
pleadings  and  the  equally  voluminous  evidence.  The  elements 
of  it  were  on  the  face  of  the  report  of  the  Commission.  The 
court  certainly  thought  it  could  be  discerned  on  the  face  of  the 
pleadings  when  passing  on  the  motion  for  preliminary  injunction. 
This  question  then  we  must  regard  as  paramount  and  to  it  we  will 
address  ourselves.  It  may  be  that  no  other  question  is  necessary 
to  be  decided.  What  the  court  would  have  done,  with  all^other 
questions,  we  are  not  able  to  say.    It  took  occasion  to  remark: 

"It  must  be  ujiderstood,  however,  that  these  orders  of  the 
Commission  are  enjoined  solely  because,  in  our  judgment,  they 
lay  upon  the  commerce  and  manufacturing  of  the  localities  af- 
fected an  artificial  hand  that  Congress  never  intended  should  be 
put  forth,  and  therefore  are  outside  the  power  conferred  on  the 
Commission  by  Congress;  for  with  the  question  of  a  reduction  in 
rates,  or  a  readjustment  of  rates,  from  which  such  artificial  results 
have  been  eliminated,  we  are  not  now  dealing." 

A  member  of  the  court  dissented  from  its  judgment,  and  de- 
clared the  grievance  that  the  companies  asserted  against  the  order 
of  the  Conmiission  was  not  sustained  by  the  evidence. 

It  is  true  that  the  Interstate  Commerce  Commission  by  its 
order  exercised  a  power  "artificially  to  apportion  out  the  country 
into  zones  tributary  to  given  trade  centers,"  and  intentionally 
exercised  it  to  protect  the  Missouri  River  cities  against  the  com- 
petition of  other  cities?  If  that  be  the  necessary  conclusion  the 
judgment  of  the  Circuit  Court  it  may  be  contended  was  right. 
Such  conclusion  we  should  certainly  be  reluctant  to  adopt.  From 
whatever  standpoint  the  powers  of  the  Interstate  Commerce 
Commission  may  be  viewed,  they  touch  many  interests,  they  may 
have  great  consequences.    They  are  expected  to  be  exercised 
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in  the  coldest  neutrality.  The  Commission  was  instituted  to 
prevent  discrimination  between  persons  and  places.  It  would 
indeed  be  an  absue  of  its  powers  to  exercise  them  so  as  to  cause 
either.  And  the  training  that  is  required,  the  comprehensive 
knowledge  which  is  possessed,  guards  or  tends  to  guard  against 
the  accidental  abuse  of  its  powers,  or^  if  such  abuse  occur,  to 
correct  it.  The  possession  of  such  advantages  is  one  of  its  de- 
fenses. It  alleges  that  by  §  12  of  the  Interstate  Commerce  Act 
it  is  given  authority  to  inquire  into  the  management  of  the  buM- 
ness  of  all  common  carriers  subject  to  the  provisions  of  the  act, 
and  is  required  to  keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted,  and  is  "authorized  and 
required  to  execute  and  enforce  the  provisions  of  the  act."  Other 
sections  are  more  specific  in  grants  of  power.  Rates  may  not 
only  be  investigated  and  be  pronoimced  unjust  or  unreasonable 
or  discriminatory  but  other  rates  may  be  prescribed.  These, 
we  repeat,  are  great  powers  and  means  of  their  proper  exercise 
are  conferred.  Investigation  may  be  conducted,  and  as  the  Com- 
mission says  in  its  answer,  "that  to  enable  it  to  perform  its  duties 
such  information  as  shows  the  operations  and  operating  results  of 
each  railway  is"  required  to  be  filed  with  it  and  the  subject' is 
under  constant  investigation. 

The  outlook  of  the  Commission  and  its  powers  must  be  greater 
than  the  interest  of  the  raUroads  or  of  that  which-  may  afifect 
those  interests.  It  must  be  as  comprehensive  as  the  interest 
of  the  whole  country.  If  the  problems  which  are  presented  to 
it  therefore  are  complex  and  difficult,  the  means  of  solving  them 
are  as  great  and  adequate  as  can  be  provided.  And  arguments 
which  point  out  and  assail  the  imperfection  which  may  appear 
in  the  result,  this  court  has  taken  occasion  to  characterize.  "  They 
assail,"  it  was  said,  "the  wisdom  of  Congress  in  conferring  upon 
the  Commission  the  power  which  has  been  lodged  in  that  body 
to  consider  complaints  as  to  violations  of  the  statute  and  to 
correct  them  if  found  to  exist,  or  attack  as  crude  or  inexpedient 
the  action  of  the  Commission  in  the  performance  of  the  adminis- 
trative functions  vested  in  it,  and  upon  such  assumption  invoke 
the  exercise  of  an  imwarranted  judicial  power  to  correct  the 
assumed  evils."  Interstate  Commerce  Commission  v.  Illinois 
Central  Railway  Company^  215  U.  S.  452,  478.  It  was,  of  course, 
recognized  in  that  case  that  there  must  be  power  in  the  Commis- 
sion to  make  the  order  which  might  be  subject  to  attack,  but  want 
of  power  was  distinguished  from  the  mere  expediency  or  wisdom 
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of  making  it,  which,  it  was  declared,  was  not  open  to  judicial 
review. 

We  return  therefore  to  the  question  of  the  power  of  the  Com- 
mission and  its  purpose.  The  complainant  before  that  body 
presented  two  issues,  the  effect  of  the  rates  from  the  Atlantic 
seaboard  as  discriminating  against  the  Missouri  Biver  cities  in 
favor  of  St.  Paul  and  Mbineapolis,  and  their  unreasonableness 
of  and  in  themselves.  The  first  we  ttiay  immediately  put  out  of 
view.  It  was  decided  adversely  to  the  complainants  before  the 
Commission,  and  we  may  say  at  the  outset  that  the  contention  of 
the  railroad  companies  that  it  was  the  only  issue  presented  to  the 
Commission  is  not  justified. 

The  second  issue  was  decided  in  favor  of  the  complainants,  the 
Commission  finding  that  the  through  rates  were  unreasonable  of 
and  in  themselves,  and  was  caused  by  the  charge  from  the  Mis- 
sissippi River  crossings  to  the  Missouri  River  cities.  The  grounds 
of  its  decision  and  principles  upon  which  it  proceeded  the  Com- 
mission set  forth  in  its  report,  and  to  some  extent  all  of  the  fac- 
tors upon  which  the  decision  is  based  and  supported.  Indeed, 
the  pleadings  in  the  case  and  the  argument  of  counsel  are  but 
fuller  explanations  of  the  elements  set  out  in  the  report.  The 
controversy,  therefore,  is  not  so  much  as  to  what  these  factors 
are  as  what  they  establish  as  to  the  power  of  the  Commission  to 
make  the  order.  The  effect  of  the  order,  it  is  contended  as  we 
have  seen,  is  to  create  artificial  zones  tributary  to  certain  trade 
centers,  or,  as  it  is  expressed  by  the  railroad  companies,  the  effect 
of  the  order  is  to  destroy  the  system  of  rates  which  has  existed 
ever  since  the  railroads- were  constructed  and  to  "overturn  the 
equality  of  opportunity  in  competition"  which  certain  commer- 
cial centers  possessed  under  that  system  and  to  substitute  an 
artificial  system,  the  feature  of  which  is  special  advantages  in 
rates  to  special  sections.  And  it  is  said  the  order  was  entered 
for  such  purpose.  The  appellee  intervenors,  who  are  merchants 
and  jobbers  of  the  territory  known  as  the  Central  Freight  Associa- 
tion territory,  attack  the  order  on  the  ground  (a)  that  it  violates 
§  2  of  the  Interstate  Commerce  Act,  in  that  it  comp)els  a  charge  to 
them  for  like  kind  of  traffic  under  substantially  similar  circum- 
stances and  conditions  greater  than  is  charged  to  their  competi- 
tors in  seaboard  territory  and  on  the  Missouri  River;  (6)  the  order 
is  in  contravention  of  §  3,  in  that  it  gives  an  unreasonable  prefer- 
ence to  merchants  and  jobbers  in  the  seaboard  territory  and  on 
the  Missouri  River  over  merchants  and  jobbers  in  Central  Freight 
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Association  territory;  (c)  that  it  arbitrarily  attempts  to  change 
existing  commercial  conditions  upon  which  the  various  distribute 
ing  centers  of  the  seaboard,  Middle  West  and  West  have  become 
established;  (d)  the  power  of  the  Commission  is  limited  to  the 
reduction  of  unreasonable  rates,  and  that  the  rates  reduced  are 
not  shown  to  be  such  in  themselves;  (e)  the  order  is  void,  it  being 
an  attempt  at  legislation  on  the  subject  of  general  adjustment  of 
rates. 

These  contentions  present  the  full  offending  of  the  order,  and 
the  summary  of  them  is  that  rates  long  established  have  been 
changed,  commercial  conditions  are  disturbed,  and  equal  oppor- 
tunities of  competition  of  certain  commercial  centers  which  have 
grown  up  have  been  taken  away,  and  undue  protection  given  to 
others.  This  seems  very  formidable  in  thg  recitation.  But  it 
is  met  by  counter  charges  of  discrimination,  and  that  the  equal 
opportunities  of  comx>etition  contended  for  is  a  power  which  has 
grown  up  and  is  supported  by  the  existence  of  unjust  freight  rates. 
It  is  certain  that  the  subject  has  taken  on  more  complexity  than 
it  had  before  the  Interstate  Commerce  Commission,  and  the 
Commission  has  made  this  the  basis  of  a  motion  to  dismiss  the 
suit  as  to  the  intervening  railroads,  and  all  the  intervening  mer- 
chants and  manufacturers,  on  the  groimd  as  to  the  railroads, 
among  others,  that  the  order  does  not  run  against  or  operate  upon 
them,  and  that  no  right  of  theirs  can  be  determined  by  the  decree. 
On  the  ground  as  to  the  intervenors,  that  over  the  matters  herein 
the  courts  exercise  only  the  jurisdiction  conferred  by  the  act  to 
regulate  commerce,  and  not  general  equity  powers,  and  that  the 
matter  to  be  determined  is  not  the  respective  rights  of  shipp)ers  or 
localities,  but  the  validity  of  the  order  of  the  Commission,  and 
the  intervenors  have  a  complete  remedy  by  application  to  the 
Commission.  And  we  may  say  here,  as  adding  to  the  complex 
effect  and  interest  of  the  questions  presented,  that  the  chambers 
of  commerce  and  boards  of  trade  of  certain  Eastern  cities  have 
presented  a  brief  in  defense  of  the  order,  asserting  a  vital  interest 
in  its  preservation,  and  exhibiting  and  illustrating  the  discrimina- 
tion which,  as  they  contend,  exists  against  them  by  the  breaking 
of  rates  at  the  Mississippi  River  crossings. 

Let  us  see,  therefore,  upon  what  grounds  the  Commission 
proceeded.  The  Commission  is  accused  by  the  railroad  companies 
of  attempting  to  substitute  an  artificial  system  of  ratemaking  for 
a  long-established  system,  and  to  protect  or  foster  particular 
localities  of  production  and  distribution.     Certain  remarks  of  the 
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Commission  are  cited  to  support  the  charge.  We  think  the  charge 
puts  out  of  view  all  else  that  was  said  by  the  Commission,  puts 
out  of  view  the  comprehensive  consideration  the  Commission 
took  as  exhibited  in  the  explicit  declaration  made  after  quoting 
the  local  class  rates  between  the  rivers  in  cents  per  hundred 
pounds,  that  "these  are  the  rates  that  are  added  to  the  rates 
up  to  the  Mississippi  River  crossings  to  make  up  the  through 
rates  from  the  Atlantic  seaboard  to  the  Missouri  River  cities. 
Are  these  rates,  as  so  used,  and  the  through  rates  resulting  there- 
from, unwarrantably  high  or  unduly  discriminatory  or  unjustly 
prejudicial?  Can  they  be  changed  without  doing  injustice 
elsewhere?" 

We  think  the  charge  also  puts  out  of  view  the  disclaimers  of 
such  purpose  in  the^  answer  of  the  Commission  in  its  report  to 
Congress,  and  its  insistence  that  it  is  constrained  by  the  law  to 
act  only  on  complaint  to  it  and  that  it  is  open  at  all  times  to  be 
appealed  to  to  redress  the  grievances  any  shipper  or  locality  may 
have.  Nor  did  the  Commission  ignore  or  imderestimate  the  man- 
ner in  which  the  lines  of  railroads  had  been  extended  or  the  system 
of  rates  or  ratemaking  which  had  resulted.  That  is  the  system 
of  making,  rates  upon  certain  basuig  lines  or  points.  Rates 
''break"  at  such  points,  it  was  proved  as  a  result  of  building 
independent  lines  westward.  In  other  words,  lines  of  railroads 
were  built  to  certain  cities  from  the  East,  seeking  such  cities,  it 
may  be,  because  of  their  natural  situation  and  facilities,  and  other 
independent  lines  building  westward,  each  line  fixing  its  own 
rates  or  uniting  according  to  circumstances  in  joint  rates.  It  is 
the  observance  of  such  points  that  give  and  maintain,  as  we  under- 
stand the  contention  of  the  railroads,  to  certain  cities  ''the  equal 
opportunity  in  the  distribution  of  merchandise  with  the  mer- 
chants in  the  East,  and  with  the  merchants  to  the  West  of  said 
cities,  so  far  as  their  business  is  aiffected  by  trade  rates."  That 
this  was  carefully  considered  is  manifest,  for  the  Commission 
resisted  the  argument  which  was  made  against  basing  rates  on 
such  points,  saying: 

"We  are  not  impressed  with  the  view  that  the  system  of  making 
rates  on  certain  basing  lines  should  be  abolished.  No  system 
of  ratemaking  has  been  suggested  as  a  substitute  for  it,  except  one 
based  upon  the  postage  stamp  theory,  or  one  based  strictly  upon 
mileage.  Either  of  these  would  create  revolution  in  transporta- 
tion affairs  and  chaos  in  commercial  affairs  that  have  been  buOded 
upon  the  system  of  rate  making  now  in  effect.    It  must  now,  how- 
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ever,  be  assumed  that  a  basing  line  for  rat€«  may  be  established 
and  be  made  an  impassable  barrier  for  through  rates,  or  that 
cities  or  markets  located  at  or  upon  such  basing  line  have  any 
inviolable  possession  of,  or  hold  upon,  the  right  to  distribute 
traffic  in  or  from  the  territory  lying  beyond.  Development  of 
natural  resources,  increase  in  population,  growth  of  manufacturing 
or  producing  facilities,  and  increased  traffic  on  railroads  create 
changed  conditions  which  may  warrant  changes  in  rates  and  in 
rate  adjustments  in  order  to  afford  just  and  reasonable  opportu- 
nity for  interchange  of  traffic  between  points  of  production  and 
points  of  large  consumption.^' 

It  was  the  sense  of  the  Conmiission,  however,  that  such  points, 
could  not  be  immovable  forever  and  fixed  forever  against  power 
of  changing,  or  that  through  rates  based  on  such  points  must 
be  exempt  from  regulation,  no  matter  what  their  character,  or 
be  constituted  at  the  will  of  the  railroad  of  the  sum  of  local  rates 
or  the  sum  of  rates  from  one  basing  point  to  another,  however 
unjust  the  rates  might  be.  Indeed,  as  pointed  put  in  the  brief 
of  the  appellants  in  No.  664,  th^  railway  companies  adhere  to 
no  such  construction  of  rates.  As  there  said,  ^Hhe  Pacific  coast 
terminal  rates,  the  Washington  and  Spokane  conunon  point  rates, 
the  Oklahoma  rates  and  the  El  Paso  and  Texas  conunon  point 
rates  are  each  and  all  a  departure  therefrom,  and  all  are  much 
less  than  the  rates  ordered  by  the  Commission.^' 

As  we  have  said,  the  Commission  is  the  tribunal  that  is  intrusted 
with  the  execution  of  the  interstate  commerce  laws,  and  has  been 
given  very  comprehensive  powers  in  the  investigation  of  and 
determination  of  the  proportion  which  the  rates  charged  shall 
bear  to  the  service  rendered,  and  this  power  exists,  whether  the 
system  of  rates  be  old  or  new.  If  old,  interests  will  have  probably 
become  attached  to  them  and,  it  may  be,  will  be  disturbed  or  dis- 
ordered if  they  be  changed.  Such  circumstance  is,  of  course, 
proper  to  be  considered  and  constitutes  an  element  in  the  prob- 
lem of  regulation,  but  it  does  not  take  jurisdiction  away  to  enter- 
tain and  attempt  to  resolve  the  problem.  And  it  may  be  that 
there  cannot  be  an  accommodation  of  all  interests  in  one  proceed- 
ing. This  the  Commission  has  realized  and  expressed.  The 
Commission,  meeting  a  possible  suggestion  that  if  the  part  of  the 
through  haul,  which  consisted  of  the  rate  between  the  rivers,  was 
too  high,  all  rates  between  the  rivers  might  be  too  high,  said: 

''If  the  local  class  rates  of  defendants  between  the  Mississippi 
and  Missouri  Rivers  were  reduced,  it  would  give  the  same  degree 
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of  advantage  to  all  the  producing  and  distributing  centers  on  and 
east  of  the  Missouri  River,  and  their  relative  advantages  or  dis- 
advantages would  not  be  changed,  while  a  very  serious  inroad 
upon  the  revenues  of  the  carriers  would  inevitably  result,  and 
at  a  time  of  industrial  depression  when  it  could  not  well  be  borne. 
Such  a  change  would  necessitate  corresponding  changes  in  the 
rates  to  and  from  intermediate  points,  and  would  probably  be 
reflected  in  changes  in  commodity  rates  as  well.  The  local  class 
rates  between  the  rivers  are  high,  but  this  is  not  the  time  to  pre- 
cipitate such  a  violent  change  as  would  follow  an  important  reduc- 
tion of  them.  The  first  class  rate  from  Buffalo  to  Chicago,  about 
540  miles,  and  from  Pittsburg  to  Chicago,  about  465  miles,  is 
45  cents.    From  Cincinnati  to  Chicago,  306  miles,  it  is  40  cents." 

We  may  say  in  passing  that  the  passage  thus  quoted  is  one  of 
those  which  is  adduced  to  support  the  contention  that  the  Com- 
mission's purpose  was  to  introduce  a  new  system  of  ratemaking 
and  build  up  certain  distributing  centers.  We  do  not  think  so. 
It  only  shows  that  the  accusation  that  all  rates  between  the  rivers 
were  too  high  might  be  justified,  but  that  it  would  be  unjust  to 
the  carriers  to  reduce  them  at  that  time.  It  is  somewhat  strange 
that  that  which  was  done  in  the  interest  of  the  carriers  should  be 
brought  forward  by  them  to  attack  the  action  of  the  Commission. 
It  is  very  clear  that  by  a  voluntary  reduction  by  them  of  such 
rates  the  equality  of  opportimity  dependent  upon  them  would 
be  restored.  We  make  this  observation  to  bring  out  clearly  the 
relation  of  the  railroad  companies  to  the  grievance  complained  of. 
That  the  companies  may  complain  of  the  reduction  m&de  by  the 
Commission  so  far  ajs  it  affects  their  revenues  is  one  thing.  To 
complain  of  it  as  it  may  affect  shippers  or  trade  centers  is  another. 
We  have  said  several  times  that  we  will  not  listen  to  a  party  who 
complains  of  a  grievance  which  is  not  his.  Clark  v.  Kansas,  176 
U.  S.  114,  118;  Smiley  v.  Kansas,  196  U.  S.  447. 

But,  it  may  be  said,  such  limitations  upon  the  companies  is 
not  of  consequence,  for  shippers  and  trade  centers  are  here  with 
complaints.  It  is  doubtful  if  they  are  properly  here,  or  rather 
were  properly  permitted  to  intervene.  We  have  said  that  the 
act  to  regulate  commerce  was  intended  to  be  an  effective  means 
for  redressing  wrongs  resulting  from  unjust  discrimination  and 
undue  preference,  and  this  must  be  so,  whether  persons  or  places 
be  sufferers.  T.  &  P.  Railway  Co,  v.  Abilene  Oil  Co,,  204  U.  S. 
426.  We  have  also  said  that  the  primary  jurisdiction  is  with  the 
Commission,  the  power  of  the  courts  being  that  of  review  and  is 
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confined  in  that  review  to  questions  of  constitutional  power  and 
all  pertinent  questions  as  to  whether  the  action  of  the  Commis- 
sion is  within  the  scope  of  the  delegated  authority  under  which  it 
purports  to  have  been  made.  Interstate  Commerce  Commision 
V.  Illinois  Central  R.  R.  Co.,  supra. 

The  order  of  the  Commission  besides  is  strictly  limited.  It 
was  intended  to  determine  nothing,  and  it  determines  nothing 
but  that  the  through  rates  on  Atlantic  seaboard  shipments  to 
the  Missouri  River  cities  are  too  high.  That  order  is  alone  open 
to  review.  Whether  other  persons,  cities  or  areas  of  territory 
have  grounds  of  complaint,  the  way  is  open  by  application  to  the 
Commission  for  inquiry  and  remedy.  In  that  inquiry  many 
elements  may  enter  upon  which  the  judgment  of  the  Commission 
should  first  pass,  and  of  which  the  courts  should  not  be  called  upon 
in  advance  to  intimate  an  opinion.  The  reasons  for  this  we  have 
indicated,  and  they  will  be  found  at  length  in  the  cases  which 
we  have  cited. 

One  question  remains  for  discussion,  the  finding  of  the  Com- 
mission upon  the  character  of  the  rate,  whether  it  is  unreasonable 
as  decided.  Such  decision,  we  have  said  with  tiresome  repetition, 
is  peculiarly  the  province  of  the  Commission  to  make,  and  that 
its  findings  are  fortified  by  presumptions  of  truth,  "due  to  the 
judgments  of  a  tribunal  appointed  by  law  and  informed  by  ex- 
perience." Illinois  Central  Railroad  Company  v.  Interstate  Com- 
merce Commission^  206  U.  S.  454,  and  cases  cited.  The  testimony 
in  this  case  does  not  shake  the  strength  of  such  presumptions. 
We  have  seen  that  the  Circuit  Court  refrained  from  expressing 
an  opinion  upon  anything  but  the  power  of  the  Commission. 
Circuit  Judge  Baker,  dissenting  from  that  view,  went  further  and 
saidf 

"The  complainants  are  common  carriers  whose  rates  oncer- 
tain  traffic  are  directed  to  be  reduced  by  the  order  complained  of. 
Two  grounds  for  injunction  are  alleged.  One  is  that  the  new  rates 
are  confiscatory.  There  is  no  proof  whatever  that  the  rates  which 
the  Commission  prescribed  as  just  and  reasonable  are  not  suffi- 
cient to  pay  the  cost  of  handling  that  traffic,  to  cover  that  traffic's 
full  proportion  of  maintenance  and  overhead  expenses,  and  to 
return  to  the  carriers  an  ample  net  profit.  Furthermore,  proof 
is  lacking  that,  if  the  carriers  should  reduce  other  rates  to  correct 
what  they  claim  is  the  maladjustment  caused  by  the  Conmiis- 
sion's  order,  the  reduction  would  not  leave  them  abundant  net 
returns.    For  the  purpose  of  this  hearing,  therefore,  it  must  stand 
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as  an  agreed  fact  that  the  present  reduction  is  neither  directly  nor 
indirectly  obnoxious  to  the  charge  of  taking  private  property 
without  just  compensation." 

We  concur  in  these  conclusions. 

Decree  reversed  and  the  case  remanded  with  directions  to  dismiss 
the  bUl  and  aU  proceedings  in  the  Circuit  Court, 

Mr.  Justice  White  dissenting. 

The  court  below  enjoined  the  execution  of  the  order  of  the 
Commission  because  it  was  of  the  opinion  that  that  body  had 
exceeded  the  powers  conferred  upon  it  by  the  act  to  regulate  com- 
mercC;  since  it  had  based  its  order  upon  the  assumption  that  it 
was  its  duty  under  the  act  to  secure  a  relatively  equal  share  of 
the  volume  of  interstate  commerce  to  communities  and  places, 
and  therefore  that  it  was  its  province  to  alter  otherwise  legal  rates 
for  the  purpose  of  correcting  the  inequalities  which  otherwise 
would  arise  from  the  competitive  rivalry  between  sections  and 
places.  As,  in  my  opinion,  the  court  below  was  cornect  in  the  view 
which  it  took  of  the  order  of  the  Commission,  and  was  right  in 
holding  that  the  power  which  the  order  manifested  was  not  con- 
ferred by  law,  I  dissent  from  the  judgment  of  reversal  now  an- 
nounced. It  does  not,  however,  seem  to  me  necessary  that  I 
should  do  more  than  state  the  fact  of  my  dissent  for  the  follow- 
ing reasons:  The  judgment  of  reversal  is  based,  not  upon  the  rulmg 
that  the  Commission  possessed  the  authority  to  make  the  order 
if  it  was  based  upon  the  assertion  of  power  upon  which  the  court 
below  found  the  order  must  necessarily  rest,  but  exclusively  upon 
the  theory  that  the  court  below,  while  rightly  holding  that  the 
Commission  had  not  the  power  which  it  assumed  that  body  had 
exerted  in  making  the  order,  had  neverthelessmistakenly  enjoined 
the  order  because  it  did  not  exert,  or  attempt  to  exert,  the  power 
which  the  court  conceived  had  been  called  into  play  in  making  it. 
In  other  words,  although  the  opinion  now  announced  excludes 
the  authority  which  the  lower  court  deemed  the  Commission  had 
exerted  by  the  order  in  question,  it  nevertheless  maintains  the 
order  because  of  the  conclusion  that  the  order  was  but  an  exertion 
by  the  Commission  of  its  authority  on  complaint  that  a  rate  was 
unreasonable  of  itself,  to  correct  such  rate  by  substituting  a 
reasonable  rate  therefor.  Although  I  am  unable  to  agree  with 
the  reasoning  by  which  the  court  now  gives  to  the  order  of  the 
Commission  the  narrow  basis  thus  stated,  as  the  solution  of  that 
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question  depends  upon  the  idiosyncrasies  of  this  particular  case 
and  involves  no  principle  of  general  importance,  it  seems  to  me  I 
am  called  upon  to  do  no  more  than  simply  to  state  my  inability 
to  agree. 

Mr.  Justice  Holmes  and  Mr.  Justice  Lurton  join  in  this 
dissent. 


UNITED  STATES  OF  AMERICA  v.  LOUISVILLE  &  NASH- 
VILLE RAILROAD  COMPANY. 

235  U.  S.  314  (1914). 

• 

The  facts  are  stated  in  the  opinion. 

Mr.  Solicitor  General  BvUiU  for  the  United  States. 

Mr.  Charles  W.  Needham  for  the  Interstate  Commerce  Commis- 
sion. 

Mr.  William  A.  Witnbish  for  Duncan  &  Co.,  et  al. 

Mr.  Albert  S.  Brandeis,  with  whom  Mr.  Henry  L.  Stone  was  on 
the  brief,  for  Louisville  &  Nashville  Railroad  Co. 

Mr.  K.  T.  McConnicOy  with  whom  Mr.  John  A.  Pitts  and  Mr. 
Lee  DouqUls  were  on  the  brief,  for  the  Nashville  Grain  Exchange 
and  the  Nashville  Board  of  Trade. 

Mr.  Merrel  P.  Callaway  and  Mr.  R.  Walton  Moore  filed  a  brief 
for  the  Nashville,  Chattanooga  &  St.  Louis  Railway. 

Mr.  Chief  Justice  )Vhite  delivered  the  opinion  of  the  court. 

This  case  involves  a  controversy  as  to  the  legaUty  of  a  reship- 
ping  privilege  permitted  at  NashviUe  by  the  carriers  who  are 
parties  to  the  record,  described  by  the  court  below  as  follows: 

"On  grain,  grain  products,  and  hay  shipped  to  Nashville  by 
rail  from  or  through  Ohio  or  Mississippi  River  crossing  points 
such  as  Louisville,  Evansville,  Hickman,  Paducah,  Cairo,  etc., 
the  L.  &  N.  and  N.  C.  &  St.  L.  charge  the  full  local  freight  rate 
from  said  crossing  points  to  Nashville.  These  shipments  may 
then  be  stopped  at  Nashville  for  a  period  not  exceeding  six  months, 
during  which  time  they  may  be  rebilled  or  reshipped  to  destina- 
tions in  southeastern  and  Carolina  territory;  and  on  such  reship- 
ments  so  rebilled  the  freight  charges  into  and  out  of  Nashville 
are  readjusted  so  that  the  total  transportation  charge  on  any  one 


664   FUNCTION  OF  C0UBT8  IN  THE  ENFORCEMENT  OF  THE  ACT 

shipment  from  any  given  Ohio  or  Mississippi  River  crossing,  via 
Nashville,  to  any  given  destination  in  said  territory,  shall  exactly 
correspond  with  the  transportation  charge  legally  assessable  on 
that  shipment  had  it  been  billed  and  moved  through  from  its 
point  of  origin  at  the  said  Ohio  or  Mississippi  River  crossing  points 
to  its  final  destination  without  having  been  stopped  in  transit  at 
NashviUe." 

We  adopt  the  history  of  the  litigation  in  so  far  as  it  relates  to 
the  privilege  in  question  contained  in  the  brief  on  the  part  of  the 
United  States. 

^'1.  In  1908  certain  Georgia  grain  dealers  complained  to  the 
Interstate  Commerce  Commission  of  various  traffic  practices  at 
Nashville;  after  taking  voluminous  proof,  the  Commission,  on 
June  24,  1909,  held  the  reshipping  privilege  illegal  and  ordered  it 
stopped.     (16  I.  C.  C.  590,  695.) 

"2.  The  Commission,  on  its  own  motion,  postponed  the  eflfec- 
tive  date  of  the  order^  so  that  it  might  institute  a  country-wide 
investigation  of  the  practices  involved;  and  on  May  3,  1910,  the 
Commission,  after  a  hearing  at  which  about  150  shippers  and  car- 
riers were  represented  by  counsel,  reported  that  its  former  order 
abolishing  the  reshipping  privilege  in  toto  was  too  strict,  and  re- 
mitted the  matter  to  the  carriers  and  shippers  to  frame  regulations 
that  would  prevent  any  rebating  under  the  privilege  (18  I.  C.  C. 
280)  and,  pursuant  thereto,  new  and  satisfactory  regulations  were 
adopted  to  safeguard  the  reshipping  privilege  (21 1.  C.  C.  183, 188). 

The  previous  order  of  June  24,  1909,  which  had  abolished  the 
reshipping  privilege  at  Nashville  was  vacated  and  the  Commis- 
sion thereafter  again  considered  the  controversy  between  the  grain 
dealers  of  Georgia  and  the  Nashville  dealers  and  carriers. 

''3.  ...  On  June  9,  1911,  the  Commission  delivered  a 
Supplemental  Report,  holding  that  the  action  of  the  carriers  in 
granting  the  reshipping  privilege  to  Nashville,  while  refusing  it 
to  Atlanta,  etc.,  was  an  undue  and  unreasonable  preference  to 
Nashville,  in  violation  of  section  3  of  the  Interstate  Commerce 
Act.  (21  I.  C.  C.  186.)  The  Commission  entered  an  order  in 
accordance  therewith. 

"4.  The  Nashville  Board  of  Trade,  the  L.  &  N.  R.  R.  Co., 
and  the  N.  C.  &  St.  L.  R.  R.  Co.  thereupon  sued  in  the  Commerce 
Court  to  enjoin  the  enforcement  of  the  order;  the  two  suits  were 
consolidated.''  The  record  evidence  before  the  Commission  was 
introduced  and  some  additional  testimony  was  taken. 

The  Commerce  Court,  finding  that  there  was  no  conflicting  or 
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disputed  evidence  concerning  the  origin  and  character  of  tLe  re- 
shipping  privilege,  concluded  that  whether  such  privilege  was  an 
undue  preference  was  not  a  matter  of  fact  but  a  question  of  law 
upon  which  it  was  its  duty  to  reach  an  independent  conclusion. 
The  court,  therefore,  among  other  conaderations  because  the 
privilege  was  of  long  standing  and  was  justified  by  water  compe- 
tition  at  Nashville,  declared  it  to  be  not  unlawful  and  not  prefer- 
ential. A  peremptory  injunction  was  allowed  restraining  the 
enforcement  of  the  order  of  the  Commission.  And  the  correctness 
of  this  action  is  the  question  here  for  decision. 

In  view  of  the  doctrine  announced  in  Interstate  Cam.  Com.  v. 
lUinoie  Cent.  R.  R.,  215  U.  S.  254;  Interstate  Com.  Com.  v.  Dela- 
ware, L.  &  W.  R.' Co.,  220  U.  S.  235;  Interstate  Com.  Com.  v. 
Louisville  &  NashviUe  R.  R.,  227  U.  S.  88,  it  plainly  results  that  the 
court  below,  in  substituting  its  judgment  as  to  the  existence  of 
preference  for  that  of  the  Commission  on  the  ground  that  where 
there  was  no  dispute  as  to  the  facts  it  had  a  right  to  do  so,  ob- 
viously exerted  an  authority  not  conferred  upon  it  by  the  statute. 
It  is  not  disputable  that  from  the  beginnmg  the  very  purpose  for 
which  the  Commission  was  created  was  to  bring  into  existence  a 
body  which  from  its  peculiar  character  would  be  most  fitted  to 
primarily  decide  whether  from  facts,  disputed  or  undisputed,  in  a 
given  case  preference  or  discrimination  existed.  East  Tenn.  &c. 
Ry.  Co.  V.  Interstate  Com.  Com.,  181  U.  S.  1,  23-29.  And  the 
amendments  by  which  it  came  to  pass  that  the  findings  of  the 
Commission  were  made  not  merely  prima  fade  but  conclusively 
correct  in  case  of  judicial  review,  except  to  the  extent  pointed  out 
in  the  lUinms  Central  and  other  cases,  ^pra,  show  the  progressive 
evolution  of  the  legislative  purpose  and  the  inevitable  conflict 
which  exists  between  giving  that  purpose  effect  and  upholding 
the  view  of  the  statute  taken  by  the  court  below.  It  cannot  be 
otherwise  since  if  the  view  of  the  statute  upheld  below  be  sus- 
tained, the  Commission  would  become  but  a  mere  instrument 
for  the  purpose  of  taking  testimony  to  be  submitted  to  the  courts 
for  their  ultimate  action. 

While  these  conclusions  demonstrate  the  error  in  the  action  of 
the  court  below,  that  result  does  not  authorize  us  to  reverse  and 
give  effect  to  the  order  of  the  Commission  without  going  further, 
since  it  must  be  determined  whether  the  action  of  the  Commission 
was  repugnant  to  the  Constitution,  in  excess  of  the  powers  which 
that  body  possessed,  or,  what  is  equivalent  thereto,  was  wholly 
unsustained  by  proof,  —  questions  which  the  court  below  failed 
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to  pass  upon  because  of  the  erroneous  conception  in  which  it 
indulged  concerning  its  own  powers.  But  if  it  were  essential  for 
us  to  consider  these  questions  we  should  be  confronted  with  a 
grave  situation  arising  from  the  serious  doubt  which  would  exist 
whether  it  would  be  possible  for  us  to  do  so  in  view  of  the  manner 
in  which  the  Commisaon  had  discharged  its  functions,  and 
whether  that  method  had  not  in  and  of  itself  amounted  to  a  denial 
of  a  hearing  and  thus  resulted  in  want  of  due  process  of  law.  See 
Inler^Stdte  Com.  Com,  v.  LouimUe  &  Nashville  R.  jB.,  supra,  at 
p.  91,  and  the  paragraph  from  the  answer  of  the  Commission  filed 
in  the  court  below  which  is  in  the  margin.^ 

We  pass  this  subject  by,  however,  because  its  consideration  is 
not  essential  to  determine  whether  the  Commission  was  right  in 
prohibiting  a  continuance  of  the  rebilling  privilege,  since  we  are 
of  the  opinion  that  even  if  the  allowance  of  such  rebilling  privilege 
when  originally  made  was  authorized  by  the  statute  and  was  there- 
fore not  a  preference,  the  right  to  continue  it  had  been  expressly 
prohibited  by  statute  until  on  application  made  to  the  Commis- 

^  ''That  in  said  investigation  and  in  arriving  at  its  decision  therein  this 
respondent,  as  in  duty  bound  under  the  law,  weighed  and  considered  all  the 
facts  and  arguments  presented  by  the  petitioners  herein,  by  other  carriers, 
and  all  other  parties  to  said  proceeding;  that  in  forming  its  opinion  and  ar- 
riving at  its  conclusions  this  respondent,  exercising  its  administrative  functions 
and  powers,  considered  all  pertinent  facts  and  matters  set  forth  in  many  reports 
and  statistics  on  file  with  said  respondent,  together  with  other  facts  coming  to 
the  knowledge  of  this  respondent  in  the  performance  of  its  duties  and  functions 
prescribed  and  set  forth  in  the  act  to  regulate  commerce  and  the  amendments 
thereto  pertaining  to  the  privileges  of  rebilling  and  reshipping;  that  from 
said  reports  and  tariffs  it  appears  that  said  rebilling  and  reshipping  privileges 
exist  at  many  interior  points  where  no  water  competition  obtains;  it  is  there- 
fore not  competent,  nor  is  it  relevant,  for  said  petitioners  to  all^e  that  any 
particular  fact  or  facts  before  this  respondent  in  said  proceeding  were  uncon- 
tradicted or  conclusive  in  favor  of  the  petitioners'  contention:  nor  can  the 
petitioners  by  judicial  proceedings  ascertain  each  and  all  the  facts,  circum- 
stances, and  conditions  in  regard  to  said  transportation  that  were  necessarily 
and  properly  considered  by  and  which  aided  this  respondent  in  arriving  at  its 
conclusion  that  said  practice  of  rebilling  and  reshipping  said  products  from 
Nashville  was  unduly  and  unreasonably  discriminatory. 

"This  respondent  denies  that  there  is,  or  can  be,  under  the  law,  any  com- 
plete record  of  all  the  evidencCi  facts,  and  circumstances  before  the  Commis- 
sion in  determining  that  this,  or  any  other  practice  by  carriers,  is  unduly  and 
unjustly  discriminatory  as  between  localities  or  persons,  and  respondent  is 
advised  and  so  alleges  that  the  determination  of  said  question,  as  to  whether 
said  admitted  discrimination  is  undue  and  contrary  to  the  proviaons  of  said 
act  to  regulate  commerce,  is  one  wholly  and  exclusively  within  the  jurisdiction 
of  this  respondent." 
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sion  its  consent  to  that  end  was  given.  The  express  or  implied 
statutory  recognition  of  the  authority  on  the  part  of  carriers  to 
primarily  determine  for  themselves  the  existence  of  substantially 
shnilar  circumstances  and  conditions  as  a  basis  of  charging  a 
higher  rate  for  a  shorter  than  for  a  longer  distance  within  the  pur- 
view of  §  4  of  the  Act  to  Regulate  Commerce  and  the  right  to 
make  a  rate  accordingly  to  continue  in  force  until  on  complaint 
it  was  corrected  in  the  maimer  pointed  out  by  statute,  ceased  to 
exist  after  the  adoption  of  the  amendment  to  §  4  by  the  act  of 
June  18,  1910,  c.  309,  36  Stat.  539,  547.  This  results  from  the 
fact  that  by  the  amendment  in  question  the  original  power  to  de- 
termine the  existence  of  the  conditions  justifying  the  greater 
charge  for  a  shorter  than  was  exacted  for  a  longer  distance,  was 
taken  from  the  carriers  and  primarily  vested  in  the  Interstate 
Commerce  Commission,  and  for  the  purpose  of  making  the  pro- 
hibitions efficacious  it  was  enacted  that  after  a  time  fixed  no  exist- 
ing rate  of  the  character  provided  for  should  continue  in  force 
unless  the  appUcation  to  sanction  it  had  been  made  and  granted. 
Intermountain  Rate  Cases,  234  U.  S.  476.  If  then  it  be  that  the 
rebilling  privilege  which  is  here  in  que&tion,  disregarding  immaterial 
considerations  of  form  and  looking  at  the  substance  of  things, 
was  when  originally  established,  an  exertion  of  the  authority  con- 
ferred or  recognized  by  §  4  of  the  act,  as  there  is  no  pretense  that 
permission  for  its  continuance  had  been  ai>plied  for  as  required 
by  the  amendment  and  the  statutory  period  for  which  it  could  be 
lawfully  continued  without  such  permission  had  expired,  it  fol- 
lows that  its  continued  operation  was  manifestly  imlawf ul  and 
error  was  committed  in  permitting  its  continuance  under  the 
shelter  of  the  injunction  awarded  by  the  court  below.  To  deter- 
mine whether  §  4  is  applicable  requires  a  very  brief  consideration 
of  the  uncontroverted  situation  from  which  the  rebilling  privilege 
arose  and  upon  the  existence  of  which  it  depended.  It  is  un- 
doubted that  for  many  years  the  Ohio  River  was  a  basing  point 
for  rates,  and  traffic  moving  from  the  producing  regions  of  the 
northwest  to  the  consuming  regions  in  the  southeast  bore  rates 
from  Ohio  River  points  to  destination  which  because  of  competi- 
tion were  lower  from  Ohio  River  points  to  the  farther  points  of 
consumption  than  were  charged  from  intermediate  (nearer) 
points  between  the  Ohio  River  and  such  points  of  consumption. 
This  lesser  charge  for  the  longer  than  for  the  shorter  distance  as 
to  the  traffic  in  question  was  typicaUy  illustrative  of  the  condition 
contemplated  by  §  4  of  the  Act  to  Regulate  Commerce.    As  to 
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Nashville,  however,  this  idiosyncrasy  arose:  The  carriers  from 
the  Ohio  River  to  Nashville  instead  of  giving  the  lesser  rate  for 
the  longer  distance  from  the  Ohio  River  to  Nashville  than  was 
asi^ed  for  intermediate  points,  maintained  a  local  and  propor- 
tionate rate  for  grain  and  other  northwestern  products  from  the 
Ohio  River  to  Nashville,  although  giving  a  lower  rate  for  the  longer 
haul  from  the  Ohio  River  to  points  in  the  south  or  southeast  ter- 
ritory beyond  Nashville.  Upon  the  basis,  however,  that  there 
was  water  competition  between  the  Ohio  River  and  Nashville  if 
not  for  other  reasons,  as  to  which  we  think  it  is  not  relevant  to 
inquire,  there  was  granted  by  the  carriers  to  shippers  of  grain  at 
Nashville  the  rebilling  privilege  which  we  have  at  the  outset  de- 
scribed. That  is  to  say,  shippers  of  grain  at  Nashville  on  estab- 
ishiUfg  the  receipt  at  Nashville  of  grain  from  Ohio  River  points 
equal  in  quantity  to  grain  proposed  to  be  shipped,  received  an 
allowance  on  the  local  rate  from  Nashville  to  the  point  of  destina- 
tion which  made  the  rate  on  the  shipment  equivalent  to  what  it 
would  have  been  had  the  grain  originally  moved  from  the  Ohio 
River  point  to  its  ultimate  point  of  destination  and  not  stopped  at 
Nashville  at  all.  We  quote  a  clear  illustration  of  the  operation  of 
the  privilege  taken  from  the  argument  at  bar  of  one  of  the 
carriers: 

''For  example,  the  local  rate  on  grain  from  Evansville,  on  the 
Ohio  River,  to  Nashville,  is  10  cents  per  100  pounds,  and  the  local 
rate  from  Nashville  io  Atlantajs  17  cents  per  100  pounds.  The 
joint  rate  from  Evansville  to  Atlanta  is  24  cents  per  100  pounds, 
or  3  cents  less  than  the  sum  of  the  locals.  Under  the  reshipping 
practice  the  joint  rate  of  24  cents  is  protected  when  the  shipment 
has  been  stopped  in  transit  at  Nashville.  The  local  rate  of  10 
cents  from  Evansville  to  Nashville  having  been  paid  at  the  time  of 
the  shipment  into  Nashville,  an  adjustment  of  the  total  transpor- 
tation charge  is  made  when  the  reshipment  to  Atlanta  occurs,  so 
that  the  shipper  in  the  end  pays  upon  the  shipment  the  joint 
rate  instead  of  the  combination  of  local  rates  into  and  out  of 
Nashville." 

When  the  result  of  this  allowance  is  understood  there  seems 
to  be  no  room  for  serious  controversy  that  the  right  to  continue 
the  privilege  is  controlled  by  §  4  of  the  act.  The  actual  shipment 
from  Nashville  must  either  be  considered  as  a  movement  from 
Nashville,  irrespective  of  the  rate  which  would  have  been  appli- 
cable on  a  through  shipment  from  an  Ohio  River  point  to  the 
same  point  of  destination,  or  it  must  be  treated  by  a  fiction  as 
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one  moving  from  an  Ohio  River  point  to  the  same  destination. 
If  the  first,  then  clearly  the  allowance  made  of  a  rate  from  Nash- 
ville to  the  point  of  destination  was  a  lesser  charge  for  the  longer 
distance  hauled  as  to  such  grain  than  was  charged  for  the  shorter 
<listance  as  to  any  other  grain  moving  from  Nashville  to  interme- 
diate points  or  from  such  points  to  places  further  on  and  came 
clearly  within  the  grasp  of  §  4.  If  on  the  other  hand  it  be  imagined 
to  be  a  shipment  from  the  Ohio  River  crossing  to  the  point  of 
destination  upon  the  theory  that  the  traffic  before  stoppage  at 
Nashville  originated  at  the  Ohio  River  point,  then  exactly  the 
same  conditions  would  be  reproduced,  since  the  charge  as  the 
result  of  the  reduction  made  was  the  equivalent  of  a  lesser  rate 
for  the  longer  than  for  the  shorter  distance,  which,  as  we  have 
stated,  was  the  prevailing  system  from  Ohio  River  crossings  to 
points  of  destination  in  the  southeast.  . 

It  is  true  that  in  argument  it  was  said  that  the  question  here  is 
whether  there  was  a  preference  or  discrimination  under  §§  2  and 
3  of  the  act  and  not  an  inquiry  under  §  4  and  that  a  distinction 
between  the  various  sections  has  been  recognized.  It  has,  indeed, 
been  held  that  the  provisions  of  §§  2,  3,  and  4  of  the  act  being  in 
pari  materia  required  harmonious  construction  and  therefore  they 
should  not  be  appUed  so  that  one  section  destroyed  the  others 
and  consequently  that  a  lesser  charge  for  a  longer  than  for  a  shorter 
distance  permitted  by  §  4  could  not  for  such  reason  be  held  to  be 
either  a  preference  or  discrimination  under  §§  2  or  3.  Louisville 
&  Nashville  R.  R.  v.  Behlmer,  175  U.  S.  648;  East  Tenn.  &c.  Ry. 
V.  Interstate  Com,  Com.,  181  U.  S.  1.  But  the  rule  which  re- 
quires that  a  practice  which  is.  permitted  by  one  section  should 
not  be  prohibited  upon  the  theory  that  it  is  forbidden  by  another 
gives  no  support  to  the  unwarranted  assumption  that  that  may 
be  permitted  which  is  devoid  of  all  sanction  and  indeed  is  in  direct 
conflict  with  all  three  of  the  sections,  —  a  result  clearly  arising  in 
the  case  before  us  in  consequence  of  the  amendment  of  §  4.  In- 
deed when  the  evil  which  it  may  be  assumed  conduced  to  the 
adoption  of  the  amendment  of  §  4  and  the  remedy  which  that 
amendment  was  intended  to  make  effective  are  taken  into  view 
(see  IntermourUain  Rate  Cases,  supra),  it  would  seem  that  the 
case  before  us  cogently  demonstrates  the  applicabiUty  of  the 
amendment  to  the  situation.  And  it  needs  no  argument  to  demon- 
strate that  the  application  of  the  principle  of  public  policy  which 
the  statute  embodies  is  to  be  determined  by  the  substance  of 
things  and  not  by  names,  for  if  that  were  not  the  case  the  provi- 
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sions  of  the  statute  would  be  wholly  inefficacious,  as  names  would 
readily  be  devised  to  accomplish  such  a  purpose. 

It  follows  from  what  we  have  said  that  the  court  below  was 
wrong  in  enjoining  the  order  of  the  Commission  and  on  the  con- 
trary should  have  dismissedthe  complaint.  The  case  will  there- 
fore be  appropriately  remanded  to  enable  a  decree  to  that  effect 
to  be  entered,  without  prejudice,  however,  to  the  right  of  the 
carriers  to  apply  to  the  Commission  to  be  reUeved  from  the 
operation  of  the  provisions  of  §  4  of  the  Interstate  Commerce  Act 
if  they  are  so  advised. 

Reversed. 

Mb.  Justice  PrrNEY  concurs  in  the  result. 


PROCTOR  &  GAMBLE  COMPANY  v.  UNITED  STATES 
OF  AMERICA,  INTERSTATE  COMMERCE  COMMIS- 
SION, CINCINNATI,  HAMILTON  &  DAYTON  RAILWAY 
COMPANY,  ET  AL. 

225  U.  S.  282  (1912). 

The  facts  are  stated  in  the  opinion. 

Mr,  George  H.  Warington  for  appellants. 

Mr.  Francis  B,  JameSy  for  appellants. 

Mr.  AssistarU  Attorney  General  Denison,  with  whom  Mr.  Blach- 
bum  Esterline,  Special  Assistant  to  the  Attorney  General,  was 
on  the  brief,  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Commerce  Commission. 

Mr.  Edward  Barton  for  the  Cincinnati,  Hamilton  4  Dayton 
Railway  Company,  appellee. 

Mr.  Chief  Justice  WnrrE  delivered  the  opinion  of  the 
court. 

Having  three  manufacturing  plants,  one  at  Ivorydale,  Ohio, 
a  second  at  Port  Ivory,  New  York,  and  a  third  at  Kansas  City, 
Kansas,  in  which  they  carried  on  the  business  of  refining  cotton- 
seed and  other  oils  and  of  manufacturing  soap  and  other  products 
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from  grease  ^d  oil,  the  Procter  &  Gamble  Company,  to  facilitate 
the  transportation  to  their  factories  of  the  substances  required 
for  their  operation  and  of  shipping  out  the  finished  products, 
became  the  owner  of  about  five  hundred  railroad  tank  cars.  The 
cars  were  exclusively  devoted  to  the  business  of  the  company  in 
the  following  manner:  On  the  property  of  the  company  in  the 
yards  about  their  factories  there  were  railroad  tracks  belonging 
to  the  company  which  served  for  holding  empty  or  loaded  cars, 
the  cars  thus  situated  being  held  for  storage  and  for  movement 
from  place  to  place,  as  business  required.  At  each  of  the  factories 
there  was  also  an  interchange  track  connected  with  the  tracks  in 
the  yards  and  with  the  tracks  of  the  railroad  company  or  com- 
panies through  whom  the  business  of  shipping  in  interstate  com- 
merce to  and  from  the  factories  was  carried  on.  •  The  movement 
of  cars  to  the  interchange  tracks  for  outward  shipment  and  from 
the  interchange  tracks  when  they  were  left  there  by  railroad 
companies  was  at  two  of  the  factories  carried  on  by  the  company 
through  its  own  employes  and  motive  power.  At  the  other  one 
this  work  was  done  by  a  railroad  company,  who  made  an  inde- 
pendent and  special  charge  for  the  service.  The  transportation 
of  the  private  tank  cars  of  the  corporation  by  the  railroad  com- 
panies was  governed  by  estabUshed  rules,  and  the  price  paid  to 
the  railroads  for  transporting  the  commodities  of  the  company 
in  its  private  cars  was  the  regular  price  fixed  for  such  commodities 
in  the  established  tariffs.  The  railroads,  however,  paid  to  the 
company  for  the  use  of  its  private  cars  a  fixed  sum  per  mile,  this 
payment  being  also  stated  in  the  regular  estabhshed  tariffs  in 
compUance  with  law.  A  portion  of  the  carrier's  rule  (Rule  29), 
relating  to  the  subject  of  compensation  for  hauling  such  private 
tank  cars  is  in  the  margin.^ 

In  1910  among  others  the  railroads  engaged  in  transporting 
tank  cars  from  the  plants  of  the  Proctor  &  Gamble  Company 
adopted  a  system  of  rules  governing  the  payment  of  demurrage 

^  Rule  29.  (Sec.  1.)  In  providing  ratings  in  this  clasBification  for  articles 
in  tank  cars,  the  carriers  whose  tariffs  are  governed  by  this  classification  do 
not  assume  any  obligation  to  furnish  tank  cars  in  cases  where  they  do  not 
own  or  have  not  made  arrangements  for  supplying  such  equipment.  When 
tank  cars  are  furnished  by  shippers  or  owners,  mileage  at  the  rate  of  three- 
quarters  (f )  of  one  cent  per  mile  will  be  allowed  for  the  use  of  such  tank 
cars,  loaded  or  empty,  provided  the  cars  are  properly  equipped.  No  mileage 
will  be  allowed  on  cars  switched  at  terminals  nor  for  movement  of  cars  under 
empty  freight  car  tariffs. 
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by  shippers.  The  provisions  of  these  rules  pertinent  to  this  case 
are  excerpted  in  the  margin.^ 

The  rules  in  question  were  prepared  by  a  committee  of  ttie 
National  Association  of  Railroad  Commissioners  composed  of  a 
representative  from  each  State  having  a  railroad  commission 
and  a  member  of  the  Interstate  Commerce  Commission,  and 
were  adopted  in  convention  by  the  National  Association  and 
were  subsequently  approved  by  the  Interstate  Commerce  Com- 
mission,  although  putting  them  in  force  was  not  imperatively 
prescribed  by  that  body. 

The  Procter  &  Gamble  Company,  dissatisfied  with  the  regula- 
tions concerning  demurrage,  in  so  far  as  they  imposed  in  certain 
respects  charges  upon  its  tank  cars,  filed  a  complaint  .with  the 
Interstate  Commerce  Commission  charging  the  rules  to  be  repug- 
nant to  the  act  to  regulate  commerce  because  unjust  and  oppressive 
and  because  to  enforce  them  would  create  preferences  and  dis- 
criminations forbidden  by  the  act.  After  hearing,  the  Commis- 
sion made  a  report  declaring  that  the  rules  complained  of  were 
in  no  sense  in  conflict  with  the  act  to  regulate  commerce,  and 
on  the  contrary  conformed  to  that  act  and  tended  to  prevent  and 
repress  imlawful  preferences  and  discriminations.  An  award  of 
relief  was  therefore  denied.    In  February,  1911,  the  Procter  & 

*  Rule  I. 
.    Cars  subject  to  Rules. ' 

Cars  held  for  or  by  consignors  or  consignees  for  loading,  unloading,  for- 
warding directions,  or  for  any  other  purpose,  are  subject  to  these  demurrage 
rules,  except  as  foUows: 

(a)  Cars  loaded  with  live  stock. 

(6)  Empty  cars  placed  for  loading  coal  at  mines  or  mine  sidings,  or  coke 
at  coke  ovens. 

(c)  Empty  private  cars  stored  on  carrier's  or  private  tracks,  provided  such 
cars  have  not  been  placed  or  tendered  for  loading  on  the  order  of  a  8hipi)er. 

Note.  —  Private  cars  while  in  railroad  service,  whether  on  carrier's  or 
private  tracks,  are  subject  to  these  demurrage  rules  to  the  same  extent  as 
cars  of  railroad  ownership. 

(Empty  private  cars  are  in  railroad  service  from  the  time  they  are  placed 
by  the  carriers  for  loading  or  tendered  for  loading  on  the  orders  of  a  shipper. 
Private  cars  under  lading  are  in  railroad  service  until  the  lading  is  removed 
and  cars  are  regularly  released.  Cars  which  belong  to  an  industry  performing 
its  own  switching  service  are  in  railroad  service  from  the  time  they  are  placed 
by  the  industry  upon  designated  interchange  tracks  and  thereby  tendered 
to  the  carrier  for  movement.  If  such  cars  are  subsequently  returned  empty, 
they  are  out  of  service  when  withdrawn  by  the  industry  from  the  interchange; 
if  returned  under  load,  railroad  service  is  not  at  an  end  until  the  lading  ia 
duly  removed.) 
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Gamble  Company  filed  a  petition  in  the  Commerce  Court  of  the 
United  States  making  defendants  the  United  States,  the  Inter- 
state Commerce  Commission  and  the  railroads  who  had  been 
complained  of  in  the  proceeding  before  the  Commission.  The 
petition  recited  the  facts  stated  above  as  to  the  character  of  the 
business  of  the  petitioner,  the  ownership  of  tank  cars,  etc.,  the 
establishment  of  the  rules  for  demurrage,  their  repugnancy  to 
the  act  to  regulate  commerce,  the  injury  which  had  resulted 
from  being  compelled  to  pay  the  charges  for  demurrage  in  ac- 
cordance witH  the  rules,  the  appUcation  made  to  the  Commission 
and  the  refusal  of  that  body  to  award  relief.  The  conception 
upon  which  the  petition  was  based  is  shown  in  the  excerpt  in  the 
margin,^  wherein  it  was  also  charged  that  the  order  of  the  Com- 
mission dismissing  the  complaint  as  above  set  forth  ''is  null  and 
void  and  beyond  the  power  of  said  Interstate  Commerce  Com- 
mission, in  that  it  sustains  the  validity  of  .  .  .  said  demurrage 
rules." 

The  prayer  was  as  follows: 

"Wherefore,  complainant  prays  that  the  aforesaid  order  of 
said  Interstate  Commerce  Commission  made  in  said  cause  No. 
3208  on  November  14,  1910,  be  set  aside  and  annulled,  and  that 
the  defendant  railway  companies,  and  each  of  them,  be  enjoined 
from  collecting  or  attempting  to  collect  any  demurrage  charges 

^  Complainant  avers  that  said  order  of  said  Interstate  Commerce  Com- 
mission, in  dismissing  its  complaint  as  above  set  forth,  is  null  and  void  and 
beyond  the  power  of  said  Interstate  Commerce  Commission,  in  that  it  sus^ 
tains  the  validity  of  Rule  I  of  said  demurrage;  that  said  Rule  I  in  so  far  as 
it  provides  that  privately  owned  cars  under  lading  on  private  tracks  are  in 
railroad  service  and  subject  to  the  demurrage  charges  imposed  by  said  tariffs 
until  the  lading  is  removed,  is  unjust  and  unreasonable,  in  that  it  deprives 
complainant  of  the  right  to  use  its  said  private  cars  upon  private  tracks  for 
its  own  purposes  without  paying  the  defendant  railway  companies  demurrage 
charges  therefor,  after  said  private  cars  have  been  delivered  to  complainant 
and  have  actually  ceased  to  be  engaged  in  railroad  service;  that  the  charges 
exacted  by  the  defendant  railway  companies  of  complainant  under  said  pro- 
vision of  said  rule  permit  said  defendants  to  take  complainant's  property 
without  compensation,  and  deprive  it  of  its  property  without  due  process  of 
law,  in  violation  of  the  Constitution  of  the  United  States,  and  particularly 
of  Article  V  in  amendment  thereof,  and  that  said  provision  of  said  rule  is  in 
violation  of  the  said  Act  to  Regulate  Commerce  and  particularly  of  }}  1  and 
15  thereof  as  amended  June  29,  1906;  that  said  defendants  are  now  exacting 
such  demurrage  chaiges  xmder  the  provisions  of  said  rule,  and  will  continue 
to  do  so,  unless  the  said  order  of  said  Interstate  Commerce  Conunission  is 
set  aside  and  annulled  by  this  court,  and  defendant  railway  companies  are 
enjoined  from  enforcing  the  provisions  of  said  rule. 
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upon  complainant's  loaded  tank  cars  after  said  cars  have  been 
delivered  to  complainant  and  placed  upon  tracks  owned  or  con- 
trolled by  it;  and  further,  that  said  defendant  railway  companies 
and  each  of  them  be  required  to  repay  to  complainant  herein  all 
sums  found  to  have  been  wrongfully  collected  by  them,  or  any 
of  them,  under  the  rule  here  complained  of;  and  that  complainant 
be  granted  such  other  and  further  relief  as  it  may  be  entitled  to 
in  the  premises." 

The  railroads  answered  the  biU.  The  United  States  and  the 
Interstate  Commerce  Ck>nmiission  appearing  for  *the  purpose, 
challenged  the  jurisdiction  of  the  court  to  entertain  the  cause, 
and  moved  to  dismiss,  upon  this  general  ground:  ''Because  the 
order  of  the  Interstate  Commerce  Conmiission  complained  of 
directed  no  affirmative  relief  and  the  negative  order  of  the  Com- 
mission dismissing  the  complaint  affords  no  ground  for  an  action 
in  this  court; "  and  upon  the  following  more  detailed  specifications 
filed  on  behalf  of  the  United  States: 

"  (a)  It  prays  that  the  order  of  the  Interstate  Commerce  Com- 
mission be  enjoined,  when  said  order  directed  no  action  against 
any  party  and  therefore  the  same  is  not  subject  either  to  enforce- 
ment or  to  injunction. 

''(b)  It  prays  that  the  defendant  common  carriers,  who  are 
not  proper  parties  to  this  proceeding  except  on  their  own  motion, 
be  enjoined  from  collecting  the  demurrage  mentioned,  when  no 
order  inhibiting  the  same  has  been  made  by  the  Interstate  Com- 
merce Commission,  and  in  the  absence  of  such  an  order  this  court 
has  no  power  to  grant  such  relief. 

"  (c)  It  prayis  that  the  defendant  common  carriers  be  required 
to  repay  to  complainant  all  sums  heretofore  wrongfully  collected 
as  demurrage,  when  this  court  has  no  power  or  jurisdiction  to 
grant  such  relief,  either  with  or  without  an  order  of  the  Interstate 
Commerce  Commission  directing  such  repayment." 

The  court,  declining  at  the  threshold  to  consider  the  demurrers 
and  motion  to  dismiss,  postponed  their  consideration  until  the 
hearing  on  the  merits.  There  was  a  consent  by  all  the  defendants 
except  the  United  States  and  the  Interstate  Conmierce  Commis- 
sion that  the  case  be  heard  upon  the  evidence  and  documents 
introduced  before  the  Commission  and  the  report  of  that  body. 
The  United  States  and  the  Interstate  Commerce  Commis^on, 
however,  on  the  overruling  of  its  demurrer  and  a  refusal  to  grant 
its  motion  to  dismiss,  elected  to  stand  thereon  and  declined  to 
plead  further. 
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In  disposing  of  the  case,  the  court  considered  it  in  a  two-fold 
aspect  —  first,  as  to  its  jurisdiction;  and,  second,  as  to  the  merits 
of  the  case.  On  the  first  subject  it  held,  a,  that  it  had  jurisdic- 
tion of  the  cause,  and  that  the  refusal  of  the  Interstate  Commerce 
Commission  to  afford  relief  to  the  Procter  &  Gamble  Company 
was,  for  the  purposes  of  jurisdiction  of  the  court,  the  exact  equiva- 
lent of  an  order  of  the  Commission  granting  affirmative  relief, 
and,  6,  as  a  corollary  of  this  power  it  was  further  decided  that 
there  was  jurisdiction  to  award  pecuniary  relief  for  demurrage 
if  any  was  illegally  exacted.  On  the  merits,  however,  it  was 
decided  that  the  Interstate  Commerce  Commission  had  right- 
fully refused  to  grant  rehef  and  that  there  was  no  foundation  for 
the  contention  that  the  property  of  the  company  in  its  private 
tank  cars  was  taken  without  due  process  of  law  by  the  demurrage 
regulations.  On  this  subject  it  was  declared  that  as  the  company 
had  accepted  the  provisions  of  the  published  tariffs  concerning 
the  use  of  the  tank  cars,  therefore  those  cars  were  submitted  to 
the  regulations  .which  the  carriers  had  lawfully  established.  In 
other  words,  the  court  concluded  that  because  the  company 
had  availed  of  the  proffer  of  the  railroads  to  use  the  cars  in  trans- 
portation and  pay  for  their  use  a  stated  sum,  the  company  had 
acquired  no  right  to  disregard  restrictions  against  preferences 
and  discriminations  embodied  in  the  act  to  regulate  commerce. 

The  case  was  then  brought  here  by  the  appeal  of  the  Procter 
&  Gamble  Company.  That  company  insists  that  the  court 
below  erred  in  not  awarding  the  relief  which  was  asked  and  in 
dismissing  the  petition.  On  the  other  hand  the  Interstate  Com- 
merce Commission  and  the  railroads  insist  that  the  court  was 
right  in  refusing  rehef  and  dismissing  the  bill.  Before  we  can 
come,  if  at  all,  to  consider  the  merits,  however,  it  is  necessary 
to  dispose  of  the  question  concerning  the  jurisdiction  of  the 
court  below  to  entertain  the  petition,  because  the  United  States 
insists  at  bar,  as  it  did  in  the  lower  court,  that  the  court  erred 
in  overruUng  the  demurrer  to  the  jurisdiction  and  refusing  to 
dismiss  the  cause  for  want  of  jurisdiction. 

The  provisions  of  the  act  to  establish  the  Commerce  Court 
fixing  the.  jurisdiction  of  that  court  are  stated  in  the  first  section 
of  the  act  of  June  18,  1910,  36  Stat.  539,  c.  309,  now  §  207  of  the 
Judiciary  Act  of  Marfch  3,  1911,  36  Stat.  1087,  1148.  And  in 
view  of  the  necessity  of  having  the  provisions  of  the  section 
inmiediately  in  mind  we  reproduce  them.    They  are  as  follows: 

"Sec.  207.  The  Commerce  Court  shall  have  the  jurisdiction 
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possessed  by  circuit  courts  of  the  United  States  and  the  judges 
thereof  immediately  prior  to  June  eighteenth,  nineteen  hundred 
and  ten,  over  all  cases  of  the  following  kinds: 

"First.  All  cases  for  the  enforcement,  otherwise  than  by  ad- 
judication and  collection  of  a  forfeiture  or  penalty  or  by  infliction 
of  criminal  punishment,  of  any  order  of  the  Interstate  Commerce 
Commission  other  than  for  the  pa3nnent  of  money. 

''Second.  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend 
in  whole  or  in  part  any  order  of  the  Interstate  Commerce 
Commission. 

"Third.  Such  cases  as  by  section  three  of  the  Act  entitled 
'An  Act  to  further  regulate  commerce  with  foreign  nations  and 
among  the  States,'  approved  February  nineteenth,  nineteen 
hundred  and  three,  are  authorized  to  be  maintained  in  a  circuit 
court  of  the  United  States. 

"Fourth.  All  such  mandamus  proceedings  as  under  the  pro- 
visions of  section  twenty  or  section  twenty-three  of  the  Act 
entitled  'An  Act  to  regulate  commerce,'  approved  February 
fourth,  eighteen  hundred  and  eightynseven,  as  amended,  are 
authorized  to  be  maintained  in  a  circuit  court  of  the  United 
States. 

"Nothing  contained  in  this  chapter  shall  be  construed  as 
enlarging  the  jurisdiction  now  possessed  by  the  circuit  courts 
of  the  United  States  or  the  judges  thereof,  that  is  hereby  trans- 
ferred to  and  vested  in  the  Commerce  Court. 

"The  jurisdiction  of  the  Commerce  Court  over  cases  of  the 
foregoing  classes  shall  be  exclusive;  but  this  chapter  shall  not 
affect  the  jurisdiction  possessed  by  any  circuit  or  district  court  of 
the  United  States  over  cases  or  proceedings  of  a  kind  not  within 
the  above-enumerated  classes." 

The  question  to  be  decided  is  this:  Does  the  authority  with 
which  the  Commerce  Court  is  clothed  in  virtue  of  these  provisions 
invest  that  body  with  jurisdiction  to  redress  complaints  based 
exclusively  upon  the  conception  that  the  Interstate  Commerce 
Commission,  in  a  matter  submitted  to  its  judgment  and  within 
its  competency  to  consider,  has  mistakenly  refused,  upon  the 
ground  that  no  right  to  the  relief  claimed  was  given  by  the  act 
to  regulate  commerce,  to  award  the  relief  which  was  claimed  at 
its  hands?  In  other  words,  the  important  question  is,  Is  the 
authority  of  the  Commerce  Court  confined  to  enforcing  or  restrain- 
ing, as  the  case  may  require,  affirmative  orders  of  the  Commis- 
sion, or  has  it  the  power  to  exert  its  own  judgment  by  originally 
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interpreting  the  tfdministrative  features  of  the  act  to  regulate 
commerce  and  upon  that  assumption  treat  a  refusal  of  the  Com- 
mission to  grant  relief  as  an  affirmative  order  and  accordingly 
pass  on  its  correctness? 

Turning  for  the  elucidation  of  the  question  to  the  jurisdictional 
provisions,  it  is  plain  that  although  all  of  the  four  numbered 
subdivisions  composing  the  section  may  serve  to  throw  light 
upon  the  issue  for  decision  the  solution  of  the  question  must 
intrinsically  be  found  in  a  correct  interpretation  of  the  second 
subdivision.  We  say  this  because  clearly  the  first  deals  alone  with 
cases  for  the  enforcement  of  orders  of  the  Commission  as  therein 
described;  the  third  deals  only  with  cases  brought  under  the  act 
of  February  19,  1903,  which  is  wholly  foreign  to  the  subject  here 
reviewed,  since  the  act  referred  to  relates  only  to  proceedings  to 
enjoin  either  discriminations  or  departures  by  carriers  from  their 
published  rates,  and  the  fourth  refers  exclusively  to  the  right  to 
mandamus  conformably  to  §  20  or  23  of  the  act  to  regulate  com- 
merce, which  sections  are  concerned  with  the  performance  of 
certain  duties  imposed  upon  carriers  by  the  act  to  regulate  com- 
merce. The  words  of  this  second  subdivision  are:  "Second. 
Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend  in  whole  or 
in  part  any  order  of  the  Interstate  Commerce  Commission." 

Giving  to  these  words  their  natural  significance  we  think  it 
follows  that  they  confer  jurisdiction  only  to  entertain  complaints 
as  to  affirmative  orders  of  the  Commission;  that  is,  they  give 
the  court  the  right  to  take  cognizance  when  properly  made  of 
complaints  concerning  the  legality  of  orders,  rendered  by  the 
Conunission  and  confer  power  to  relieve  parties  in  whole  or  in 
part  from  the  duty  of  obedience  to  orders  which  are  found  to  be 
illegal.  No  resort  to  exposition  can  add  to  the  cogency  with 
which  the  conclusion  stated  is  compelled  by  the  plain  meaning 
of  the  words  themselves.  But  if  it  be  conceded  for  the  sake  of 
argument  that  the  language  of  the  provision  is  ambiguous  a 
consideration  of  the  context  of  the  act  will  at  once  clarify  the  sub- 
ject. Thus,  the  first  subdivision  provides  for  the  enforcement 
of  orders,  that  is,  the  compelling  of  the  doing  or  abstaining  from 
doing  of  acts  embraced  by  a  previous  affirmative  command  of 
the  Commission,  and  the  second  (the  one  with  which  we  are 
concerned)  deaUng  with  the  same  subject  from  a  reverse  point  of 
view,  provides  for  the  contingency  of  a  complaint  made  to  the 
court  by  one  seeking  to  prevent  the  enforcement  of  orders  of  the 
Commission  such  as  are  contemplated  by  the  first  paragraph. 
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In  other  words,  by  the  cooperation  of  the  two  paragraphs,  authority 
is  given  on  the  one  hand,  to  enforce  compliance  with  the  orders 
of  the  Commission  if  lawful,  and,  on  the  other  hand,  power  is 
conferred  to  stay  the  enforcement  of  an  illegal  order.  The  other 
provisions  of  the  act  are  equally  convincing.  Thus,  §3  (208), 
provides  that  the  mere  pendency  of  a  suit  to  enjoin,  set  aside, 
annul  or  suspend  an  order  of  the  Commission  ''shall  not  stay 
or  suspend  the  operation  of  such  order"  but  confers  upon  the 
court  the  power,  under  circumstances  stated,  to  restrain  or  sus- 
pend in  whole  or  in  part  the  operation  of  an  order.  The  same 
section,  moreover,  causes  the  meaning  of  the  provision,  if  possible, 
to  become  clearer  by  making  a  finding  that  irreparable  injury 
will  result  from  the  operation  of  an  order  sought  to  be  enforced, 
essential  to  the  granting  of  an  order  or  injunction  restraining  or 
suspending  its  enforcement. 

We  might  well  be  content  to  rest  our  concluaon  upon  the 
considerations  just  stated.  In  view,  however,  of  the  importance 
of  the  subject  we  do  not  do  so,  but  shall  consider  the  matter  in  a 
broader  aspect  for  the  purpose  of  demonstrating  that  to  give  to 
the  statute  a  meaning  contrary  to  that  which  we  have  found 
results  from  its  text,  and  therefore  to  recognize  the  existence  in 
the  court  below  of  the  power  which  it  deemed  it  possessed  would 
result  in  frustrating  the  legislative  public  policy  which  led  to  the 
adoption  of  the  act  to  regulate  commerce,  would  render  impossi- 
ble a  resort  to  the  remedies  which  the  statute  was  enacted  to 
afford,  would  multiply  the  evils  which  the  act  to  r^ulate  com- 
merce was  adopted  to  prevent,  and  thus  bring  about  disaster  by 
creating  confusion  and  conflict  where  clearness  and  unity  of 
action  was  contemplated.  It  cannot  be  disputed  that  the  act 
creating  the  Commerce  Court  was  intended  to  be  but  a  part  of 
the  existing  system  for  the  regulation  of  interstate  commerce, 
which  was  established  by  virtue  of  the  original  adoption  in  1887 
of  the  act  to  regulate  commerce,  and  which  was  expanded  by  the 
repeated  amendments  of  that  act  which  followed,  developed  in 
practical  execution  by  the  rulings  of  the  body  (Interstate  Com- 
merce Commission),  upon  whom  was  cast  the  administrative 
enforcement  of  the  act,  the  whole  elucidated  and  sanctioned  by 
a  long  line  of  decisions  of  this  court.  That  in  adopting  the  pro- 
visions concerning  the  Commerce  Court  and  making  it  part  of 
the  system,  it  was  not  intended  to  destroy  the  existing  machinery 
or  method  of  regulation,  but  to  cause  it  to  be  more  efficient  by 
affording  a  more  harmonious  means  for  securing  the  judicial 
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enforcement  of  the  act  to  regulate  commerce  is  certain.  The 
act  creating  the  Commerce  Court  (June  18,  1910,  36  Stat.  539,  c. 
309)  was  entitled  "An  Act  to  create  a  Commerce  Court,  and  to 
amend  the  Act  entitled  *An  Act  to  regulate  commerce,'  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  as  hereto- 
fore amended,  and  for  other  purposes."  The  first  six  sections, 
which  called  into  being  the  Commerce  Court  and  defined  its 
powers,  all  demonstrate  the  purpose  as  above  stated,  that  is, 
to  adjust  the  powers  and  duties  of  the  newly  created  court  in 
such  manner  as  to  cause  them  to  accord  with  the  system  of  regula- 
tion provided  by  the  act  to  regulate  commerce  as  it  then  existed. 
•  What  was  then  the  existing  system  and  the  functions  which 
the  new  court  was  created  to  perform  will  be  conclusively  shown 
by  a- brief  outline  of  the  scope  and  purpose  of  the  system  which 
arose  from  the  enactment  of  the  act  to  regulate  commerce  (Act 
February  4,  1887,  c.  104,  24  Stat.  379)  and  its  development. 
By  that  act  as  originally  enacted  many  regulations  and  conse- 
quent  duties  were  Lposed  upon  carriers  iifX  interest  of  the 
public  and  of  shippers  which  did  not  theretofore  exist,  and  various 
administrative  saf^uards  were  formulated,  all  of  which,  in  their 
very  essence,  required,  first,  for  their  compulsory  enforcement 
the  exercise  of  ofiicial  functions  of  an  administrative  nature, 
and,  second,  for  their  harmonious  development  an  official  unity 
of  action  which  could  only  be  brought  about  by  a  single  admini&i 
trative  initiative  and  primary  control.  To  that  end  the  act 
(§  11)  created  an  administrative  body  endowed  with  what  may 
be  in  some  respects  qualified  as  gtkm-judicial  attributes,  to  whom 
was  confided  the  enforcement  of  those  provisions  of  the  act  which 
essentially  exacted  imity  in  order  that  they  might  beneficially 
operate.  And  for  the  purposes  stated,  to  the  body  ^hus  created 
was  committed  the  trust  of  enforcing  the  act  in  the  respect  stated, 
of  determining,  limited  as  to  the  subject-matters  to  which  we 
have  referred,  whether  the  provisions  of  the  act  had  been  violated 
and  if  so  of  primarily  enforcing  the  act  by  awarding  appropriate 
relief.  The  statute,  therefore,  necessarily,  while  it  created  new 
rights  in  favor  of  shippers,  in  order  to  make  those  rights  fruitful 
as  to  the  subjects  with  which  the  statute  dealt  coming  within 
the  scope  of  the  administrative  unity  which  we  have  mentioned 
primarily  made  the  judgment  of  the  administrative  body  to  whom 
the  statute  confided  the  enforcement  of  the  act  in  the  respects 
stated  a  prerequisite  to  a  resort  to  the  courts.  In  other  words, 
as  to  the  subjects  stated  the  act  did  not  give  to  the  courts  power 
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to  hear  the  complaint  of  a  party  concerning  a  violation  of  the 
act,  but  only  conferred  power  to  give  effect  to  such  complaints, 
when  by  previous  submission  to  the  Commission,  they  had  been 
sanctioned  by  a  command  of  that  body. 

In  the  long  interval  which  intervened  between  1887  when  the 
act  to  regulate  commerce  was  enacted  and  June  18,  1910,  when 
the  Commerce  Court  act  was  passed  we  have  learned  of  no  in- 
stance where  it  was  held  or  even  seriously  asserted,  that  as  to 
subjects  which  in  their  nature  were  administrative  and  within 
the  competency  of  the  Commission  to  decide,  there  was  power 
in  a  court,  by  an  exercise  of  original  action,  to  enforce  its  concep- 
tions as  to  the  meaning  of  the  act  to  regulate  commerce  by  deal- 
ing directly  with  the  subject  irrespective  of  any  prior  affirmative 
command  or  action  by  the  Interstate  Commerce  Commission. 
On  the  contrary,  by  a  long  Hne  of  decisions,  whereby  applications 
to  enforce  orders  of  the  Commission  were  considered  and  disposed 
of  or  where  requests  to  restrain  the  enforcement  of  such  orders 
were  passed  upon,  it  appears  by  the  reasoning  indulged  in  that 
it  was  never  considered  that  there  was  power  in  the  courts  as  an 
original  question  without  previous  affirmative  action  by  the  Com- 
mission to  deal  with  what  might  be  termed  in  a  broad  sense  the 
administrative  features  of  the  act  to  regulate  commerce  by  de- 
termining as  an  original  question  that  there  had  been  a  compliance 
•or  non-compliance  with  the  provisions  of  the  act.  The  subject 
is  illustrated  and  made  clear  by  the  rulings  in  State  of  Washington, 
ex  reL  Oregon  Railroad  &  Navigation  Co.  v.  Fairchild,  224  U.  S. 
510;  Robinson  v.  Balto,  &  Ohio  R,  R.,  222  U.  S.  506;  Southern 
Railway  Co,  v.  Reid,  222  U.  S.  424,  and  Texas  &  PadJU  Ry,  v. 
Abilene  Cotton  OH  Co.,  204  U.  S.  426.  The  latter  case  especially 
will  serve  to  point  out  that  where  the  power  of  original  action  by 
a  court  without  previous  action  of  the  Commission  was  insisted 
upon,  it  was  based  upon  the  conception  that  the  particular  sub- 
ject-matter as  to  which  such  power  was  asserted  was  by  the 
express  terms  of  the  act  to  regulate  commerce  not  embraced 
within  the  subjects  primarily  confided  by  the  act  exclusively  to  the 
administrative  authority  of  the  Commission. 

Originally  the  duty  of  the  courts  to  determine  whether  an 
order  of  the  Commission  should  or  should  not  be  enforced  carried 
with  it  the  obUgation  to  consider  both  the  facts  and  the  law. 
But  it  had  come  to  pass  prior  to  the  passage  of  the  act  creating 
the  Commerce  Court  that  in  considering  the  subject  of  orders  of 
the  Commission,  for  the  purpose  of  enforcing  or  restraining  their 
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enforcement;  the  courts  were  confined  by  statutory  operation  to 
determining  whether  there  had  been  violations  of  the  Consti- 
tution, a  want  of  conformity  to  statutory  authority,  or  of  as- 
certaining whether  power  had  been  so  arbitrarily  exercised  as 
virtually  to  transcend  the  authority  conferred  although  it  may  be 
not  technically  doing  so.  Int.  Com.  Comrn.  v.  Union  Pacific  R. 
«.,  222  U.  S.  541,  547;  Ini.  Cam.  Comm.  v.  lU.  Cent.  R.  R.,  215 
U.  S.  452.  So  also  at  the  time  the  law  creating  the  Conmierce 
Court  was  passed,  suits  to  compel  obedience  to  orders  of  the 
Commission  or  to  restrain  an  enforcement  of  such  orders  were 
required  to  be  brought  in  the  Circuit  Court  of  the  United  States 
in  the  district  where  a  carrier  or  one  of  two  or  more  carriers  to 
whom  the  order  was  directed  had  its  principal  operating  office. 

In  view  of  the  provisions  of  the  act  to  regulate  commerce  just 
referred  to  as  originally  enacted,  of  the  legislative  evolution  of 
that  act,  its  uniform  practical  enforcement  and  the  constant 
judicial  interpretation  which  we  have  thus  briefly  indicated,  it 
is  impossible,  we  think,  in  reason,  to  give  to  the  act  creating  the 
Commerce  Court  the  meaning  affixed  to  it  by  the  court  below, 
since  to  do  so  would  be  virtually  to  overthrow  the  entire  system 
which  had  arisen  from  the  adoption  and  enforcement  of  the  act 
to  r^ulate  commerce.  First,  because  as  the  previous  ascertain- 
ment by  the  Commission  on  complaint  made  to  it  as  to  whether 
violations  of  the  act  had  been  conmiitted,  with  reference  to  the 
subjects  as  to  which  previous  action  was  required,  was  an  essen- 
tial prerequisite  to  a  right  to  complain  in  a  court,  the  interpreta- 
tion given  below  would,  by  destrojring  the  necessity  for  the 
prerequisite  action  of  the  Commission,  operate  to  create  a  vast 
body  of  rights  which  had  no  existence  at  the  time  the  Commerce 
Court  act  was  passed.  Second,  because  the  recognition  of  a 
right  in  a  court  to  assert  the  power  now  claimed  would  of  necessity 
amount  to  a  substitution  of  the  court  for  the  Commission  or  at 
all  events  would  be  to  create  a  divided  authority  on  a  matter 
where  from  the  beginning  primary  singleness  of  action  and  unity 
was  deemed  to  be  imperative.  Third,  because  the  result  of  the 
interpretation  would  be  to  bring  about  the  contradiction  and  the 
confusion  which  it  had  been  the  inflexible  purpose  of  the  law- 
maker from  the  beginning  to  guard  against,  an  interpretation 
which  would  seemingly  create  rights  hitherto  non-existent  and 
yet  at  once  proceed  to  destroy  such  rights  by  bringing  about  a 
confusion  which  would  render  the  rights  which  the  act  creates 
practically   valueless.     Indeed,   these  inevitable   results  of   the 
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interpretation  given  by  the  court  below  to  the  act  would  nec- 
essarily amount  to  declaring  that  Congress  in  seeking  to  unify 
and  perfect  the  administrative  machinery  of  the  act  to  regulate 
commerce  and  to  make  more  beneficial  its  operation  had  over- 
thrown the  whole  fabric  of  the  system  as  previously  existing. 

The  demonstration  of  the  error  of  the  construction  adopted 
below  is  so  additionally  made  manifest  by  a  consideration  of  the 
general  structure  and  the  text  of  the  act  creating  the  Commerce 
Court,  that  in  connection  with  the  legislative  history  which  we 
have  previously  stated,  that  we  advert  to  that  point  of  view: 

A.  The  first  section  of  the  act  wherein  is  recited  the  jurisdiction 
of  the  Commerce  Court  which  we  have  previously  commented 
upon  makes  clear  that  the  purpose  was  not  to  create  a  court 
with  new  and  strange  powers  destructive  of  the  previous  well- 
established  administrative  authority  of  the  Interstate  Commerce 
Commission  and  in  conflict  with  the  general  jurisdiction  vested 
in  the  courts  of  the  United  States,  but  only  to  give  to  the  new 
court  the  special  jurisdiction  then  possessed  by  the  courts  of  the 
United  States  for  the  enforcement  of  orders  made  by  the  Com- 
mission, and  thus  to  unify  the  exertion  of  judicial  power  with 
reference  to  the  enforcement  of  the  orders  of  the  Commission. 
The  opening  words  of  the  section  which  make  this  result  clear 
are  as  follows:  It  (the  Commerce  Court)  shall  "have  the  juris- 
diction now  possessed  by  circuit  courts  of  the  United  States  and 
the  judges  thereof  over  all  cases  of  the  following  kinds:  ..." 

B.  Because  the  enimieration  as  to  the  subject-matters  of  juris- 
diction conferred  which  follows  the  words  just  quoted,  which 
enumeration  we  have  previously  reproduced  and  commented 
upon,  conforms  to  the  existing  law  and  evidently  assumes  its 
continued  operation.  C.  Because  the  sedulous  effort  of  Congress 
while  creating  the  new  machinery  not  to  destroy  jbhe  existing 
system  finds  expression  in  a  two-fold  way:  (1)  by  the  declaration 
that  nothing  in  the  fact  that  the  easting  power  of  the  Circuit 
Courts  as  to  the  subjects  of  jurisdiction  transferred  to  the  new 
court  should  be  deemed  as  an  enlarging  of  those  powers,  and  (2) 
by  the  provision  that  nothing  in  the  transfer  of  the  enumerated 
powers  to  the  Commerce  Court  should  be  considered  as  limiting 
or  abridging  the  existing  jurisdiction  possessed  by  the  Circuit 
Courts  as  to  things  and  subject-matters  not  embraced  in  the 
powers  transferred.  Thus  the  two  provisos  again  serving  to  make 
clear  the  legislative  intent  that  the  creation  of  a  new  body  to 
exercise  a  portion  of  the  existing  judicial  power  should  not  in  any 
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way  enlarge  the  power  as  existing  or  be  implied  as  destroying  or 
minimizing  the  general  scope'  of  the  judicial  power  possessed  by 
the  Circuit  Courts  where  such  power  was  not  embraced  within 
the  authority  transferred  to  the  new  body.  D.  Because  the  act 
which  created  the  court  contained  in  its  latter  sections  provisions 
amending  sections  of  the  act  to  r^ulate  commerce  which  when 
rightly  interpreted  were  manifestly  adopted  to  make  that  act  more 
consistent  with  the  new  situation  resulting  from  the  creation  of 
the  new  court  and  utterly  inconsistent  with  the  conception  that 
that  court  had  power  not  previously  possessed  by  any  court 
and  the  existence  of  which  would  serve  to  set  at  naught  the  whole 
system  of  interstate  commerce  regulation. 

Some  suggestion  is  made  in  argument  concerning  the  alleged 
claim  of  constitutional  right  asserted  in  the  petition  filed  below 
and  which  the  court  disposed  of  in  the  manner  we  have  stated. 
But  what  we  have  said  suffices  to  point  out  the  fallacy  which  the 
contention  involves^  for  the  following  reasons:  If  the  claim  of 
constitutional  rights  concerned  a  subject  which  from  its  very 
nature  and  effect  dominated  the  act  to  regulate  commerce  and 
therefore  was  wholly  independent  of  all  questions  of  right  or 
remedy  created  by  or  depending  upon  that  statute,  then  the  issue 
presented  a  controversy  not  cognizable  in  the  Commerce  Court, 
as  it  could  not  so  be  without  violating  the  express  reservation 
and  restriction  as  to  the  general  power  of  the  Circuit  Courts 
which  we  have  just  quoted.  If,  on  the  other  hand,  the  con- 
stitutional question  was  involved  in  or  depended  upon  the  pro- 
visions of  the  act  to  regulate  commerce  that  question  in  the 
nature  of  things  was  subject  to  the  precedent  action  of  the  Com- 
mission on  the  subjects  committed  to  it  by  the  act  to  regulate 
commerce  and  as  to  which  the  court  had  jurisdiction  alone  to  act 
in  virtue  of  a  prior  affirmative  order  of  the  Commission. 

The  general  considerations  which  we  have  stated  establish  the 
error  committed  by  the  court  below  in  holding  that  it  had  juris- 
diction over  the  claim  of  the  Procter  &  Gamble  Company  to  recover 
on  a  money  demand  based  on  the  illegality  of  the  demurrage 
charges  alleged  to  have  been  wrongfully  exacted  by  the  railroad 
companies.  Through  abundance  of  precaution,  we,  however, 
say  that  wholly  irrespective  of  the  general  considerations  stated 
we  think  the  conclusion  of  the  court  as  to  its  possession  of  juris- 
diction over  the  subject  referred  to  was  clearly  repugnant  in  other 
respects  to  the  express  terms  of  the  act. 

As  it  follows  from  what  we  have  said  that  the  court  below 
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erred  in  taking  jurisdiction  of  the  petition,  it  results  that  our 
duty  is  to  remand  the  cause  to  the  court  below  with  directions 
to  dismiss  the  petition  for  want  of  jurisdiction, 

And  it  18  80  ordered. 


3.  Proceedings  for  Eni^orcement 
INTERSTATE  COMMERCE  COMMISSION  v.  BAIRD. 

194  U.  S.  25  (1904). 

This  is  an  appeal  from  an  order  made  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York  in  the 
matter  of  the  petition  of  the  Interstate  Commerce  Commission 
for  orders  requiring  the  testimony  of  witnesses  and  the  production 
of  certain  books,  papers  and  documents.  The  petition  recites 
that  the  Attorney  General  of  the  United  States,  at  the  request  of 
the  Interstate  Commerce  Commission,  instructed  the  United 
States  District  Attorney  for  the  Southern  District  of  New  York 
to  present  the  petition  and  institute  proper  proceedings  for  the 
enforcement  of  the  provisions  of  the  acts  to  regulate  interstate 
commerce  as  amended,  and  to  invoke  the  aid  of  the  court  in  re- 
quiring the  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  books,  papers  and  documents,  pursuant  to  the  provisions 
of  said  acts.  The  case  gyows  out  of  a  complaint  of  William  Ran- 
dolph Hearst,  filed  on  November  2,  1902,  with  the  Interstate 
Commerce  Commission,  against  the  Philadelphia  and  Reading 
Railway  Company,  Lehigh  Valley  Railroad  Company,  Delaware, 
Lackawanna  and  Western  Railroad,  Central  Railroad  Company 
of  New  Jersey,  New  York,  Susquehanna  and  Western  Railroad 
Company,  Erie  Railroad  Company,  New  York,  Ontario  and  West- 
em  Railroad  Company,  Delaware  and  Hudson  Company,  Penn- 
sylvania Railroad  Company  and  Baltimore  and  Ohio  Railroad 
Company. 

In  the  complaint  it  was  charged:  That  the  defendants  are  com- 
mon carriers,  engaged  in  the  transportation  of  passengers  and 
freight  between  points  in  different  States  of  the  United  States, 
and  are  particularly  engaged  in  the  transportation  of  anthracite 
and  bituminous  coal  mined  in  Pennsylvania,  Maryland  and  West 
Virginia,  and  shipped  as  interstate  traffic  over  said  lines,  and  are 
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carriers  subject  to  the  provision  of  the  act  of  February  4,  1887,  to 
r^ulate  commerce,  and  the  acts  amendatory  thereto;  that  the 
rates  charged  and  exacted  by  the  defendants  for  the  transporta- 
tion of  anthracite  coal  in  carloads  from  points  in  the  anthracite 
coal  region  of  Pennsylvania  to  New  York  city  and  New  York 
harbor  points  and  internal  points  of  destination  in  the  State  of 
New  York,  to  Boston  and  other  points  in  the  New  England  States, 
to  Baltimore  and  other  points  in  the  State  of  Maryland,  and  to 
Washington,  in  the  District  of  Columbia,  are  unreasonable  and 
unjust,  and  subject  consumers  and  producers  of  such  coal,  who 
are  not  common  carriers  or  corporations  owned  and  controlled 
by  common  carriers,  to  undue  and  unreasonable  prejudice  and 
disadvantage  in  favor  of  and  to  the  imdue  and  unreasonable  pref- 
erence and  advantage  of  said  defendants  and  companies  under 
their  control,  in  violation  of  sections  1  and  3  of  the  act  to  regulate 
commerce;  that  the  rates  charged  and  exacted  by  the  defendants 
for  the  transportation  of  anthracite  coal  are  relatively  unreason- 
able and  unjust,  and  unjustly  discriminating  against  the  interests 
of  dealers  and  consumers  of  that  commodity  as  compared  with  the 
rates  contemporaneously  charged  by  said  defendants  for  transpor- 
tation of  bituminous  coal  for  much  longer  distances  and  to  the 
points  of  destination  above  mentioned,  and  alsoas  compared  with 
the  defendants'  rates  and  charges  on  other  carload  freight  gener- 
ally, all  of  which  is  a  violation  of  §§  1,  2  and  3  of  the  act  to  regulate 
commerce;  that  the  defendant  companies  —  Lehigh  Valley  Rail- 
road Company,  Central  Railroad  Company  of  New  Jersey,  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  New 
York,  Susquehanna  and  Western  Railroad  Company  and  the 
Philadelphia  and  Reading  Railway  Company  —  are,  in  the  ab- 
sence of  agreement,  natural  competitors  in  the  business  of  trans- 
porting anthracite  coal  from  the  coal  fields  of  Pennsylvania  to 
tide-water  at  New  York,  two  of  said  defendants  —  the  Lehigh 
Valley  Railroad  Company  and  the  Central  Railroad  Company 
of  New  Jersey  —  being  substantially  parallel  lines;  that  in  1896, 
1897,  1898,  1899,  1900  and  1901  the  six  defendants  last  named, 
by  an  agreement  and  combination  with  one  another,  pooled  and 
have  during  the  year  1902  pooled  freights  and  freight  traffic  in 
anthracite  coal,  so  as  to  divide  the  same  between  their  different 
lines  in  agreed  proportions,  in  violation  of  §  5  of  the  act  to  regulate 
commerce.  The  prayer  of  the  petition  was  that  the  defendants 
be  required  to  make  answer  to  the  charges,  and,  after  hearing,  for 
an  order  or  orders  commanding  the  said  defendants,  and  each  of 
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them,  wholly  to  cease  and  desist  from  each  and  every  of  the  alleged 
violations  of  the  act  to  regulate  commerce,  and  for  such  further 
order  or  orders  and  action  by  the  commission  as  its  duty  under  the 
act  and  the  cause  of  petitioner  and  others  similarly  situated  may 
require.  Answers  were  filed  by  the  railroad  companies,  taking 
issue  with  the  allegations  of  the  petition  and  den3ring  violation 
of  the  law.  In  the  course  of  the  hearing  certain  witnesses  re- 
fused to  produce  contracts  and  answer  questions  when  required 
so  to  do  by  order  of  the  commission,  which  refusal  gave  rise  to  the 
petition  to  the  Circuit  Court.  The  character  of  the  testimony 
required  by  the  order  of  the  coinmission  is  sufficiently  set  forth  in 
the  opinion  hereinafter  given.  To  the  petition  answers  were  filed 
too  lengthy  to  abstract,  and  in  substance  setting  forth  the  right  of 
the  defendants  to  refuse  the  production  of  the  papers  and  docu- 
ments and  to  decline  to  answer  the  questions  because  the  same  did 
not  relate  to  any  subject  which  the  commission  had  the  right  to 
investigate  and  the  contracts  relate  to  the  private  business  of  per- 
sons not  parties  to  the  proceedings  before  the  commission;  that 
the  witnesses  are  protected  in  their  right  to  refuse  to  produce  the 
contracts  or  answer  the  questions  by  the  Fourth,  Fifth  and  Tenth 
Amendments  to  the  Constitution  of  the  United  States;  that  the 
contracts  were  not  relevant  to  the  subject  matter  of  investigation 
before  the  commission.  The  Circuit  Court  placed  its  decision  on 
the  latter  ground,  and  dismissed  the  petition  of  the  Interstate 
Commerce  Commission. 

Mr.  William  A.  Day,  assistant  to  the  Attorney  General,  and 
Mr.  John  G.  Carlisle  for  appellant. 

Mr,  John  G.  Johnson,  with  whom  Mr.  Francis  I.  Gowen  and  Mr. 
F.  H.  Janner  were  on  the  brief,  for  appellees  Thomas  and  Baird. 

Mr.  Adalbert  Moot,  with  whom  Mr.  George  F.  BrovimeU  was  on 
the  brief,  for  appellees  Richardson  and  Sturges. 

Mr.  Walter  W.  Ross  for  appellees  Truesdale,  Chambers  and  Post. 

Mr.  J.  D.  Campbell  submitted  a  brief  for  appellees  Baer  and 
Brown. 

Mr.  Robert  TF.  de  Forest  and  Mr.  Robert  Thome  submitted  a 
brief  for  appellee  Waterman. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

A  motion  is  made  to  dismiss  the  appeal  upon  the  groimd  that 
no  direct  appeal  lies  to  this  court  from  the  order  of  the  Circuit 
Court.    The  act  of  February  19,  1903,  (Comp.  Stat.  1901,  Sup. 
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for  1903,  p.  365,)  to  further  regulate  commerce  with  foreign  na- 
tions and  among  the  States,  §  3,  closing  paragraph,  enacts,  ^'Pra- 
vided,  That  the  provisions  of  an  act  entitled  'An  act  to  expedite 
the  hearing  and  determination  of  suits  in  equity  pending  or  here- 
after brought  under  the  act  of  July  second,  eighteen  himdred  and 
ninety,  entitled  'An  act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies,'  'An  Act  to  regulate  commerce/ 
approved  February  fourth',  eighteen  hundred  and  eighty-seven, 
or  any  other  acts  having  a  like  purpose  that  may  be  hereafter 
enacted,  approved  February  eleventh,  nineteen  hundred  and  three,' 
shall  apply  to  any  case  prosecuted  under  the  direction  of  the 
Attorney  General  in  the  name  of  the  Interstate  Commerce 
Commission." 

The  second  section  of  the  act  of  February  11,  1903,  (Comp. 
Stat,  of  1901,  Sup.  for  1903,  p.  376,)  provides,  "That  m  every 
suit  in  equity  pending  or  hereafter  brought  in  any  Circuit  Court  of 
the  United  States  under  any  of  said  acts  [having  reference  to  the 
anti-trust  act  of  1890  and  the  act  to  regulate  commerce  mentioned 
in  the  preceding  section]  wherein  the  United  States  is  complain- 
ant, including  cases  submitted  but  not  yet  decided,  an  appeal  from 
the  final  decree  of  the  Circuit  Court  will  lie  only  to  the  Supreme 
Court  and  must  be  taken  within  sixty  days  from  the  entry  thereof." 

In  support  of  the  motion  to  dismiss  it  is  argued  that  the  lan- 
guage of  the  proviso  of  section  3,  above  quoted,  "shall  apply  to 
any  case  prosecuted  under  the  direction  of  the  Attorney  General 
in  the  name  of  the  Interstate  Commerce  Commission,"  must  be 
read  in  connection  with  preceding  paragraphs  of  the  section, 
which  provide  for  bringing  actions  by  direction  of  the  Attorney 
General  in  the  Circuit  Courts  of  the  United  States,  and  do  not 
include  proceedings  of  the  character  of  the  present  action  to  com- 
pel the  production  of  books  and  papers  and  the  giving  of  testimony 
by  witnesses  called  before  the  commission. 

It  is  true  that  the  office  of  a  proviso,  strictly  considered,  is  to 
make  exception  from  the  enacting  clause,  to  restrain  generality 
and  to  prevent  misinterpretation.  Minis  v.  UniUd  States,  15 
Pet.  423;  Austin  v.  United  Stafes,  156  U.  S.  417,  431;  WhUe  v. 
United  States,  191  U.  S.  545,  551.  It  is  apparent  that  this  pro- 
viso was  not  inserted  in  any  restrictive  sense  or  to  make  clear 
that  which  might  be  doubtful  from  the  general  language  used. 
It  was  inserted  for  the  purpose  of  enlarging  the  operation  of  the 
statute  so  as  to  include  a  class  of  cases  not  otherwise  within  the 
operation  of  the  section.    It  may  be  admitted  that  this  use  of  a 
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proviso  is  not  in  accord  with  the  technical  meaning  of  the  term  or 
the  office  of  such  part  of  a  statute  when  properly  used.  But  it  is 
nevertheless  a  frequent  use  of  the  proviso  in  Federal  legislation 
to  introduce,  as  in  the  present  case,  new  matter  extending  rather 
than  limiting  or  explaining  that  which  has  gone  before. 

In  Chesapeake  &  Potomac  Tel.  Co,  v.  ManninQj  186  U.  S.  238, 
242,  the  subject  was  under  consideration,  and  Mr.  Justice  Brewer, 
delivering  the  opinion,  while  recognizing  the  restrictive  office  of 
a  proviso  as  stated  by  Mr.  Justice  Story  in  Minis  v.  United  States, 
15  Pet.  423,  445,  added:  "While  this  is  the  general  effect  of  a 
proviso,  yet  in  practice  it  is  not  always  so  limited.  As  said  in 
Georgia  Banking  Company  v.  Smithf  128  U.  S.  174,  181:  'The 
general  purpose  of  a  proviso,  as  is  well  known,  is  to  except  the 
clause  covered  by  it  from  the  general  provisions  of  the  statute, 
or  from  some  provisions  of  it,  or  to  qualify  the  operation  of  the 
statute  is  some  particular.  But  it  is  often  used  in  other  senses. 
It  is  a  common  practice  in  legislative  proceedings,  on  the  consider- 
ation of  bills,  for  parties  desirous  of  securing  amendments  to  them 
to  precede  their  proposed  amendments  with  the  term  "provided," 
so  as  to  declare  that,  notwithstanding  existing  provisions,  the  one 
thus  expressed  is  to  prevail,  thus  having  no  greater  signification 
than  would  be  attached  to  the  conjunction  "but"  or  "and"  in 
the  same  place,  and  simply  serving  to  separate  or  distinguish  the 
different  paragraphs  or  sentences.'" 

The  provision  in  Jhe  statute  under  consideration  being  intended 
to  enlarge  rather  than  limit  the  application  of  previous  terms 
should  not  receive  so  narrow  a  construction  as  to  defeat  its  pur- 
pose. It  extends  the  terms  of  the  act  of  February  11,  1903,  to 
"any  case"  brought  under  the  direction  of  the  Attorney  General 
in  the  name  of  the  Interstate  Commerce  Commission.  The 
second  section  of  the  act  of  February  11,  has  reference,  it  is  true, 
to  a  suit  in  equity  under  certain  acts  wherein  the  United  States 
is  complainant,  and  the  argument  is  that  the  extension  of  the 
terms  of  this  act  in  the  act  of  February  19  is  only  to  suits  in  equity. 
But  for  some  reason  Congress,  in  the  act  imder  consideration,  saw 
fit  not  to  limit  the  terms  of  the  extension  to  suits  or  proceedings 
provided  for  in  section  3  of  the  act  of  February  19,  or  to  suits  in 
equity,  but  broadly  extended  the  rights  and  privileges  of  the  act 
of  February  11,  to  "cases"  of  the  character  designated.  We  can- 
not assume  that  this  use  of  the  broader  term  was  without  purpose. 
Before  the  passage  of  this  act  this  court  had  held  that  a  petition 
filed  under  section  twelve  of  the  interstate  commerce  act  against 
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a  witness  duly  summoned  to  testify  before  the  commission,  to 
compel  him  to  testify  or  to  produce  books,  documents  and  papers 
relating  to  the  matter  in  controversy,  makes  a  case  or  controversy 
to  which  the  judicial  power  of  the  United  States  extends.  Inter- 
state Commerce  Commission  v.  Brimson,  154  U.  S.  447.  The  ob- 
ject of  construction,  as  has  been  often  said  by  the  courts  and 
writers  of  authority,  is  to  ascertain  the  legislative  intent,  and,  if 
possible,  to  effectuate  the  purposes  of  the  lawmakers.  We  cannot 
read  these  statutes  without  perceiving  the  manifest  purpose  of 
Congress  to  facilitate  the  disposition  of  cases  brought  under  the 
direction  of  the  Attorney  General  to  enforce  the  provision  of  the 
anti-trust  and  interstate  commerce  statutes.  The  present  pro- 
ceeding is  not  merely  advisory  to  the  commission,  but,  as  was 
said  in  Interstate  Commerce  Commission  v.  Brimson,  supra,  a 
judgment  rendered  wUl  be  a  final  and  indisputable  basis  of  action 
as  between  the  commission  and  the  defendant,  and  furnish  a 
precedent  for  similar  cases.  While  it  has  for  its  object  the  obtain- 
ing of  testimony  in  aid  of  proceedings  before  the  commission,  it  is 
evident  that  important  questions  may  be  involved  touching  the 
power  of  the  commission  and  the  constitutional  rights  and  privi- 
leges of  citizens.  Congress  deemed  it  imperative  that  such  cases, 
affecting  the  commerce  of  the  country  as  well  as  personal  rights, 
should  be  promptly  determined  in  a  court  of  last  resort. 

If  the  appeal  in  the  first  instance  was  to  the  Court  of  Appeals 
the  judgment  of  that  court  would  not  be  final  under  the  act  of 
March  3,  1891,  and  in  such  case  this  court  would  still  be  required 
to  consider  the  cases  on  final  appeal.  We  think  it  was  the  pur- 
pose of  the  act  to  eliminate  an  appeal  to  the  Circuit  Court  of  Ap- 
peals and  to  permit  the  litigation  to  be  shortened  by  a  direct 
appeal  to  this  court. 

We  pass  now  to  the  merits  of  the  controversy.  The  record  in 
this  case  is  voluminous,  and  much  of  the  discussion  before  the 
commission  is  printed.  We  shall  endeavor  to  classify  and  con- 
sider the  questions  made  so  as  to  indicate  our  holdings  with  a  view 
to  a  proper  judgment  in  the  case. 

It  is  urged  that  the  complainant  before  the  commission  did  not 
show  any  real  interest  in  the  case  brought,  and  that  the  proceeding 
should  for  that  reason  have  been  dismissed.  It  is  provided  in  the 
act  to  regulate  commerce,  sec.  13,  that  "any  person,  firm,  corpora- 
tion," etc.,  complaining  of  anything  done  or  omitted  to  be  done 
by  any  common  carrier  subject  to  the  provisions  of  this  act,  in 
contravention  of  the  provisions  thereof  may  apply  to  said  commis- 
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sion  by  petition,  etc.  And  certain  procedure  is  provided  for  — 
and  (said  commission)  "may  institute  any  inquiry  on  its  own  mo- 
tion in  the  same  manner  and  to  the  same  effect  as  though  complaint 
had  been  made/'  and  the  section  concludes:  "No  complaint  shall 
at  any  time  be  dismissed  because  of  the  absence  of  direct  damage 
to  the  complainant."  In  face  of  this  mandatory  requirement  that 
the  complaint  shall  not  be  dismissed  because  of  the  want  of  direct 
damage  to  the  complainant,  no  alternative  is  left  the  commission 
but  to  investigate  the  complaint,  if  it  presents  matter  within  the 
purview  of  the  act  and  the  powers  granted  to  the  commission. 

Power  is  conferred  upon  the  commission,  under  section  12  of 
the  act  as  amended  March  2, 1889,  and  February  10, 1891,  (3  U.  S. 
Comp.  Stat,  of  1901,  p.  3162,)  to  inquire  into  the  management  of 
the  business  of  all  common  carriers  subject  to  the  provisions  of 
the  act,  and  to  keep  itself  informed  as  to  the  manner  and  method 
in  which  the  same  is  conducted,  with  the  right  to  obtain  from  such 
common  carriers  full  and  complete  information  necessary  to  en- 
able the  ommission  to  perform  the  duties  and  carry  out  the  objects 
for  which  it  was  created. 

In  making  the  orders  which  were  the  basis  of  the  application 
to  the  Circuit  Court  and  in  the  petition  filed  therein  it  is  set  forth 
that  the  commission  at  the  time  when  the  witnesses  refused  to 
produce  the  contracts  required,  was  engaged  "in  the  discharge  of 
its  duty  to  execute  and  enforce  the  provisions  of  the  act  to  regulate 
commerce  and  in  the  exercise  of  its  authority  to  inquire  into  the 
business  of  common  carriers  subject  to  the  provisions  of  the  act, 
and  to  keep  itself  informed  as  to  the  manner  and  method  in  which 
said  business  is  conducted,  and  to  obtain  from  said  common  carri- 
ers full  and  complete  information  necessary  to  enable  it  to  perform 
the  duties  and  carry  out  the  objects  for  which  it  was  created; 
and  your  petitioner  is  of  the  opinion  that  said  contracts  are  not 
only  material  and  relevant  to  the  issues  on  trial  in  said  proceeding, 
but  that  the  production  thereof  as  required  by  it,  as  aforesaid, 
is  necessary  to  enable  your  petitioner  to  discharge  its  duty  and 
execute  and  enforce  said  provisions  of  said  act  to  r^^ate  com- 
merce and  to  inform  your  petitioner  as  to  the  manner  and  method 
in  which  the  business  of  said  common  carriers  is  conducted,  and 
to  enable  your  petitioner  to  obtain  the  full  and  complete  informa- 
tion necessary  to  enable  your  petitioner  to  perform  the  duties  and 
carry  out  the  objects  for  which  it  was  created." 

But  in  the  present  case,  whatever  may  be  the  right  of  the  com- 
mission to  carry  on  an  investigation  imder  the  general  powers 
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conferred  in  section  12,  this  proceeding  was  under  the  complaint 
filed,  and  we  will  examine  the  testimony  offered  with  a  view  to 
its  competency  mider  the  allegations  made  by  the  com- 
plainant. .  .  . 


'5-^si'^r 
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The  facts  are  stated  in  the  opinion.  t/^ 

Mr,  AssistarU  Attorney  General  McReynolds  and  Mr.  L.  A, 

Shaver,  Solicitor  for  the  Interstate  Commerce  Conmiission,  for 

plaintiffs  m  error. 
Mr.  George  C.  Greene  for  defendant  in  error. 

Mr,  Justice  McKenna  delivered  the  opinion  of  the  court. 

Petition  for  mandamus  filed  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio  by  the  Interstate  Com- 
merce Commissioners  against  the  Lake  Shore  and  Michigan 
Southern  Railway  Company.  The  railway  company  moved  to 
dismiss  the  petition  on  the  groimd  that  the  court  had  no  original 
jurisdiction  to  issue  a  writ  of  mandamus.  The  motion  was  granted 
and  the  writ  dismissed.  A  certificate  was  duly  made  showing 
that  a  question  of  jurisdiction  was  in  issue,  and  recites  that  the 
court  acted  not  only  on  the  motion  of  the  railroad  but  on  its 
own  motion  in  dismissing  the  petition  for  want  of  jurisdiction. 

The  petition  alleges  that  the  railroad  company  is  a  corporation 
created  by  the  laws  of  the  States  of  New  York,  Pennsylvania, 
Ohio,  Michigan,  Indiana  and  Illinois,  and  has  its  principal  place 
of  business  in  the  State  of  Ohio,  and  is  a  common  carrier  engaged 
in  interstate  commerce,  and  as  such  is  subject  to  the  provisions  of 
the  act  of  Congress  to  reg^ulate  Conmierce. 

That  under  section  20  of  said  act  the  Interstate  Commerce  Com- 
mission is  authorized  to  require  any  common  carrier  subject  to 
the  act  to  make  reports  of  certain  matters  and  things,  and  in  pur- 
suance thereof  the  Commission  made  an  order  on  the  third  of 
June,  1903,  prescribing  the  manner  and  form  in  which  said  reports 
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should  be  made  and  the  contents  thereof,  and  directed  each  com- 
mon carrier  to  file  the  same  on  or  before  the  fifteenth.  A  copy  of 
the  order  was  served  on  the  railroad  company,  but  the  company 
failed  and  neglected  to  make  out  and  return  a  report  in  full,  in 
that  it  failed  to  set  forth  in  the  report  made  and  returned  by  it 
the  data  or  information  called  for,  namely,  "the  tonnage,  ton- 
mileage,  earnings  and  receipts  per  ton  per  mile  on  grain,  hay,  cot- 
ton, live  stock,  dressed  meats,  anthracite  coal,  bituminous  coal, 
and  lumber  carried  in  carload  lots;  and  that  said  data  or  infor- 
mation required  by  the  Commission  to  be  given  in  said  report  by 
respondent  is  necessary  to  enable  the  Commission  to  perform  the 
duties  and  carry  out  the  objects  for  which  it  was  created,  in  the 
interest  of  the  public,  and  that  promptness  by  carriers  in  furnish- 
ing the  same  on  or  before  the  fifteenth  day  of  September  of  each 
year,  as  required  by  the  Commission,  is  essential  for  the  purpose, 
among  others,  of  enabling  the  Commission  to  make  a  full  and 
complete  annual  report  to  Congress,  which,  by  section  21  of  said 
act  to  regulate  commerce,  is  required  to  be  transmitted  to  said 
body  on  or  before  December  1  of  each  year." 

It  is  also  alleged  that  there  is  no  adequate  remedy  except  that 
afforded  by  mandamus. 

It  is  admitted  that  under  the  judiciary  act  of  1789,  1  Stat.  73, 
and  the  act  of  1875,  as  construed  by  this  court,  a  Circuit  Court  of 
the  United  States  has  no  jurisdiction  of  an  original  proceeding 
seeking  relief  by  mandamus.  And  counsel,  not  to  minimize  the 
admission,  quotes  the  cases  in  which  that  has  been  laid  down  and 
the  text  books  which  have  expressed  the  doctrine  as  settled.  But, 
it  is  suggested,  that  under  the  act  of  1887,  24  Stat.  652,  a  different 
ruling  should  be  made.  No  change  in  language  is  pointed  out 
which  would  justify  such  change  in  ruling,  but  we  are  urged  to  that 
radical  course  in  view  of  the  modem  development  of  proceedings 
by  mandamus,  and  the  very  great  unportance  of  the  remedy 
thereby.  We  are  not  impressed  by  the  invocation.  We  are  im- 
able  to  understand  how  language  conferring  jurisdiction  on  a 
court  can  take  a  new  meaning  from  the  circumstances  suggested. 
Difference  in  remedies  is  conspicuous  in  our  jurisprudence,  and 
some  remedies  are  of  that  nature  that  they  can  be  enforced  only 
under  exceptional  circumstances  and  imder  special  grants  of 
power.  Of  this  kind  is  mandamus,  and  if  Congress  had  intended 
by  the  act  of  1887  to  confer  power,  on  the  Circuit  Courts  to  issue 
mandamus  in  an  original  proceeding  Congress  would  not  have  em- 
ployed the  language  which  had  been  construed  from  the  founda- 
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tion  of  the  Government  not  to. give  such  jurisdiction.    We  adhere, 
therefore,  to  the  prior  cases. 

2.  Congress  has  undoubtedly  power  to  authorize  a  Circuit 
Court  to  issue  a  mandamus  m  an  original  proceeding.  Kendall 
V.  United  States,  12  Pet-  524;  United  States  v.  Schurz,  102  U.  S. 
378.  But  has  Congress  done  so,  as  contended,  by  sections  12 
and  20  of  the  Interstate  Commerce  Act  as  amended?  Under  sec- 
tion 12  the  Commission  is  given  the  authority  to  inquire  into  the 
management  of  the  business  of  common  carriers  subject  to  the 
act,  and  have  the  right  to  obtain  from  the  carriers  full  and  com- 
plete information  to  enable  it  to  perform  its  duties.  It  is  also 
authorized  to  enforce  the  provisions  of  the  act.  By  section  20 
the  Commission  may  require  annual  reports  and  fix  the  time  and 
prescribe  the  manner  in  which  such  reports  shall  be  made.  And  it 
is  made  the  duty  of  any  district  attorney  of  the  United  States,  to 
whom  the  Commission  may  apply,  to  institute  in  the  proper  court 
and  to  prosecute  under  the  direction  of  the  Attorney  General  all 
necessary  proceedings  for  the  enforcement  of  the  provisions  of 
this  act.  It  is  hence  contended  that  the  power  of  the  Commission 
to  require  the  report  stated  in  the  petition  is  undoubted,  and  hav- 
ing power  to  order  the  report  to  be  made  the  Commission  has  the 
power  to  enforce  obedience  to  the  order. 

But  in  what  way?  Manifestly  only  in  such  way  as  the  courts 
have  jurisdiction  to  give.  All  powers  are  given  in  view  of  that 
jurisdiction,  and  the  amendments  of  the  Interstate  Commerce 
Act  are  so  framed.  Jurisdiction  to  issue  mandamus  is  conferred 
by  section  6,  to  enforce  the  filing  or  publishing  by  a  common 
carrier  of  its  schedules  or  tariffs  of  rates,  fares  and  charges.  And 
such  jurisdiction  is  also  given  to  the  Circuit  Courts  and  District 
Courts  upon  the  relation  of  any  person  or  persons,  firm  or  corpora- 
tion, alleging  a  violation  of  any  of  the  provisions  of  the  act  which 
prevents  the  relator  from  having  interstate  traffic  moved  on  terms 
as  favorable  as  any  other  shipper.  The  remedy  is  expressly  made 
cimiulative  of  the  other  remedies  provided  by  the  act.  It  is  clear, 
therefore,  when  Congress  intended  to  give  the  power  to  issue 
mandamus  it  expressed  that  intention  explicitly.  Such  power  can- 
not be  inferred  from  the  grant  of  authority  to  the  Commission  to 
enforce  the  act  or  from  the  direction  to  district  attorneys  or  the 
Attorney  General  to  institute  "all  necessary  proceedings  for  the 
enforcement  of  the  provisions"  of  the  act  (section  12).  The  pro- 
ceedings meant  are,  as  we  have  said,  those  within  the  jurisdiction 
of  the  court.    And  special  remedies  are  given.    For  instance,  by 
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section  16  a  summary  proceeding  in,  equity  is  authorized,  and  the 
form  of  the  ultimate  order  of  the  court  may  be  that  of  a  "writ  of 
injunction  or  other  proper  process,  mandatory  or  otherwise." 

Without  attempting  now  to  define  the  extent  of  that  section, 
we  may  say,  it  seems  adequate  to  enable  the  Coinmissi<3n  to  enforce 
any  order  it  is  authorized  to  make. 

Judgment  affirmed. 

Mr.  Justice  Harlan  dissented. 


HENRY  E.  MEEKER,  SURVIVING  PARTNER  OF  THE 
FIRM  OF  MEEKER  A  COMPANY,  PETITIONER,  v. 
LEHIGH    VALLEY  RAILROAD  COMPANY. 

236  U.  S.1  (1915) 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the  Court. 

This  was  an  action  under  §  16  of  the  Act  to  R^ulate  Commerce* 
to  recover  from  the  Lehigh  Valley  Railroad  Company  damages 
alleged  to  have  been  sustained  by  a  shipper  and  awarded  by  the 
Interstate  Commerce  Commission  by  reason  of  the  company's 
violation  of  the  prohibition  in  §§  1  and  2  of  that  act  against  unrea- 
sonable rates  and  unjust  discrimination.  The  plaintiff  prevailed 
in  the  District  Court,  but  the  Circuit  Court  of  Appeals  reversed 
the  judgment,  211  Fed.  785,  and  a  writ  of  certiorari  granted  under 
§  262  of  the  Judicial  Code  brings  the  cajse  here.    234  U.  S.  749. 

The  plaintiff  was  the  surviving  member  of  Meeker  &  Company, 
a  copartnership,  and  sued  in  that  capacity..  This  firm  was  en- 
gaged in  the  anthracite  coal  trade  in  New  York  City  and  was 
accustomed  to  purchase  its  coal  at  collieries  in  Pennsylvania  and 
to  ship  it  over  the  defendant's  railroad  to  tidewater  at  Perth 
Amboy,  New  Jersey,  and  thence  by  yessel  to  New  York.  Two  dis- 
tinct claims  were  involved.  The  first  covered  shipments  from 
November  1,  1900,  to  August  1,  1901,  and  was  grounded  upon  a 
charge  that  the  railroad  company  had  unjustly  and  injuriously 

1  Decided  February  25,  1915.  — Ed. 

'  See  act  February  4,  1887,  24  Stat.  379.  c.  104,  and  amendraents  of 
March  2,  1889,  25  Stat.  855,  c.  382;  February  10,  1891,  26  Stat.  743,  c,  128; 
February  8,  1895,  28  Stat.  643,  c.  61;  June  29,  1906,  34  Stat.  584,  c.  3591; 
and  June  30,  1906,  34  Stat.  838,  Joint  Resolution  No.  47. 
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discriminated  against  Meeker  &  Company  by  ^ving  (on  August 
1,  1901)  to  another  and  extensive  shipper  of  anthracite  between 
the  same  points  an  indirect  but  substantial  rebate  upon  all  ship- 
ments during  the  same  period,  and  that  by  reason  of  this  rebate 
the  other  shipper  had  obtained  a  contemporaneous  service  in  all 
respects  like  that  rendered  for  Meeker  &  Company  at  a  less  rate 
than  was  exacted  from  the  latter.  The  second  covered  shipments 
from  August  1,  1901,  to  July  17,  1907,  and  was  based  upon  the 
charge  that  the  estabtished  rate  paid  by  Meeker  &  Company 
during  the  period  was  excessive  and  unreasonable. 

On  July  17,  1907,  a  complaint  embod3dng  both  claims  was 
presented  to  the  Interstate  Commerce  Commission  under  §§  9 
and  13  of  the  act,  and  after  a  full  hearing  in  which  the  railroad 
company  was  an  active  participant,  the  Conmiission  made  a 
written  report  (21  I.  C.  C.  129)  finding  that  the  charge  of  unjust 
discrimination  was  sustained  by  the  evidence,  condemning  as 
excessive  and  unrea^nable  the  rate  which  was  in  effect  from 
August  1, 1901,  to  the  date  of  the  report,  naming  what  was  deemed 
a  maximum  reasonable  rate,  holding  that  the  claimant  was  entitled 
to  an  award  of  reparation  upon  both  claims,  and  directing  that 
further  proceedings  be  had  to  determine  the  amount  to  be  awarded. 
Under  §  15  of  the  act  an  order  was  then  made  requiring  the  rail- 
road company  within  a  time  named  to  cease  giving  effect  to  the 
prior  rate  found  unreasonable  and  to  establish  a  new  rate  not 
exceeding  that  found  reasonable. 

Thereafter  a  further  hearing  was  had  at  which  additional  evi- 
dence bearing  upon  the  question  of  reparation  was  presented,  and, 
on  May  7,  1912,  the  Commission  made  a  supplemental  report, 
saying  (23  I.  C.  C.  480)  : 

"In  our  original  report  we  found  that  the  rates  charged  com- 
plainant for  the  transportation  of  anthracite  coal  from  the  Wyo- 
ming coal  region  in  Pennsylvania  to  Perth  Amboy,  N.  J,,  during 
the  period  from  November  1,  1900,  to  August  1,  1901,  were  un- 
justly discriminatory  in  violation  of  section  2  of  the  act  to  the 
extent  that  they  exceeded  the  rates  contemporaneously  charged 
the  Lehigh  Valley  Coal  Company  under  the  contract  then  in 
effect  between  that  company  and  defendant;  and  we  further 
found  that  the  rates  in  effect  from  August  1,  1901,  to  July  17, 
1907,  were  unreasonable  to  the  extent  that  they  exceeded  rates 
of  $1.40  per  gross  ton  on  prepared  sizes,  SI .30  on  pea,  and  SI.  15 
on  buckwheat. 

"On  basis  of  our  conclusions  in  the  former  report,  and  upon 
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consideration  of  the  evidence  adduced  at  the  hearing  upon  the 
question  of  reparation,  we  now  find  that  during  the  period  from 
November  1,  1900,  to  August  1,  1901,  complaint  shipped  from 
the  Wyoming  coal  region  of  Pennsylvania  to  Perth  Amboy,  N.  J., 
55,257.75  tons  of  coal  of  prepared  sizes,  16,689.76  tons  of  pea 
coal,  11,448.93  tons  of  buckwheat  coal,  and  4,926.77  tons  of  rice 
coal,  and  paid  charges  thereon,  amounting  to  $129,989.18,  at  the 
rates  found  to  have  been  unjustly  discriminatory;  that  com- 
plainant has  been  damaged  to  the  extent  of  the  difference  between 
the  amount  which  he  did  pay  and  $118,979.85,  the  amount  which 
he  would  have  paid  had  he  been  given  the  benefit  of  .the  rates 
applied  by  defendant  to  similar  shipments  of  the  Lehigh  Valley 
Coal  Company;  and  that  he  is,  therefore,  entitled  to  an  award 
of  reparation  in  the  sum  of  $11,009.33;  with  interest  thereon  from 
August  1,  1901.  We  find  further  that  from  August  1,  1901,  to 
July  17,  1907,  complainant  shipped  from  the  Wyoming  coal 
region  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  246,870.15  tons  of 
coal  of  prepared  sizes,  106,051.09  tons  of  pea  coal,  and  87,250  tons 
of  buckwheat  coal,  and  paid  charges  thereon  amounting  to  $685,- 
375.27,  at  the  rates  found  to  have  been  unreasonable;  that  com- 
pliunant  has  been  damaged  to  the  extent  of  the  difference  between 
the  amount  which  he  did  pay  and  $626,945.62,  the  amount  which 
he  would  have  paid  at  the  rates  found  reasonable,  less  $193.20 
deducted  by  stipulation  of  all  parties  on  account  of  certain  claims 
already  paid;  and  that  he  is,  therefore,  entitled  to  an  additional 
award  of  reparation  in  the  sum  of  $58,236.45,  with  interest, 
amounting  to  $27,750.64,  on  the  individual  charges  comprising 
said  sum  from  the  dates  of  payment  thereof  to  September  1,  1911, 
together  with  interest  on  said  sum  of  $58,236.45  from  September 
1,  1911. 


"The  exhibits  showing  details  respecting  the  shipments  upon 
which  reparation  is  asked  are  too  extensive  to  be  set  forth  in  this 
report.  But  inasmuch  as  the  accuracy  of  the  figures  in  said 
exhibits  respecting  the  shipments  made,  freight  charges  paid, 
and  reparation  due,  is  conceded  of  record  by  defendant,  we  deem 
it  imnecessary  to  make  detailed  findings  respecting  the  numerous 
shipments  involved." 

Thereupon  the  Commission  made  and  entered  of  record  an 
order  for  reparation  which,  with  a  slight  amendment  made  June 
15,  1912,  was  as  foUows: 
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''This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
fuU  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having,  on  the  date  hereof,  made 
and  filed  a  supplemental  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  referred 
to  and  made  a  part  hereof: 

''It  is  Ordered,  That  defendant  Lehigh  Valley  Railroad  Com- 
pany be  and  it  is  hereby  authorized  and  required  to  pay  unto 
complainant,  Henry  £.  Meeker,  surviving  partner  of  Henry  E. 
Meeker  and  Caroline  H.  Meeker,  co-partners,  trading  as  Meeker 
&  Company,  on  or  before  the  1st  day  of  August,  1912,  the  sum 
of  $11,009.33,  with  interest  thereon,  at  the  rate  of  6  per  cent, 
per  annum,  from  the  1st  day  of  August,  1901,  as  reparation  for 
unjustly  discriminatory  rates  charged  for  the  transportation  of 
anthracite  coal  from  the  Wyoming  coal  region  in  Pennsylvania 
to  Perth  Amboy,  N.  J.,  which  rates  so  charged  have  been  found 
by  this  Commission  to  have  been  unjustly  discriminatory,  as 
more  fully  and  at  large  appears  in  and  by  said  report  of  the 
Commission. 

"It  is  Further  Ordered,  That  defendant  Lehigh  Valley  Railr 
road  Company  be  and  it  is  hereby  authorized  and  required  to 
pay  unto  complainant,  Henry  E.  Meeker,  surviving  partner  of 
Henry  E.  Meeker  and  Caroline  H.  Meeker,  co-partners,  trading 
as  Meeker  &  Company,  on  or  before  the  1st  day  of  August,  1912, 
the  sum  of  $58,236.45,  with  interest  thereon  at  the  rate  of  6  per 
cent,  per  annum,  amounting  to  $27,750.64,  upon  the  various 
individual  charges  comprising  said  sum,  from  the  dates  of  pay- 
ment thereof  to  September  1,  1911,  as  itemized  in  complainant's 
Exhibit  2,  together  with  interest  at  the  rate  of  6  per  cent,  per 
annum  on  said  sum  of  $58,236.45,  from  September  1,  1911,  as 
reparation  for  unreasonable  rates  charged  for  the  transportation 
of  various  shipments  of  anthracite  coal  from  the  Wyoming  coal 
region  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  which  rates  so 
charged  have  been  found  by  this  Commission  to  have  been  un- 
reasonable, as  more  fully  and  at  large  appears  in  and  by  said 
report  of  the  Commission." 

Although  duly  served  with  a  copy  of  this  order,  the  railroad 
company  refused  to  comply  with  it;  and,  on  September  3,  1912, 
after  the  time  allotted  for  compliance  had  expired,  the  plaintiff, 
conformably  to  §  16  of  the  act,  filed  in  the  District  Court  his 
petition  setting  forth  briefly  the  causes  for  which  he  claimed 
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damages  and  the  reports  and  orders  of  the  Commission,  and  pray- 
ing judgment  against  the'  railroad  company  for  the  amounts 
claimed  and  awarded  and  for  interest  and  costs,  including  a  rea- 
sonable attorney's  fee.  The  defendant  answered  denying  the 
claims  set  forth  in  the  petition  and  asserting  that  they  were 
barred  by  the  applicable  statute  of  limitations,  that  the  Commis- 
sion was  without  jurisdiction  "to  make  the  findings  and  order 
of  reparation"  relied  upon,  and  that  "there  was  before  the  Com- 
mission no  substantial  evidence  to  sustain  said  findings  and  said 
order."  A  trial  resulted  in  a  verdict  for  the  plamtiff  assessing 
the  damages  at  $109,280.17,  the  total  amount  awarded  by  the 
Commission  with  interest,  and  judgment  was  entered  for  this 
sum  with  costs,  including  an  attorney's  fee. 

At  the  trial  the  plaintiff  produced  no  evidence  tending  to  show 
unjust  discrimination,  exaction  of  unreasonable  rates,  injury  to 
Meeker  &  Company  or  what  damages  were  sustained  by  them, 
other  than  the  evidence,  afforded  by  the  reports  ancl  orders  of  the 
Commission;  and  the  defendant  produced  no  evidence  whatever, 
save  some  computations  intended  to  be  helpful  in  determining 
how  much  of  the  claims  was  barred  according  to  each  of  several 
views  advanced  respecting  the  applicable  statute  of  limitations. 

Whether  the  claims  were  barred  in  whole  or  in  part  by  some 
applicable  statute  is  one  of  the  questions  which  the  record  pre- 
sents, and  to  dispose  of  it  we  must  notice  three  statutes  upon 
which  the  defendant  relies. 

One  of  these  is  Rev.  Stat.,  §  1047,  which  places  a  limitation  of 
five  years  upon  any  "suit  or  prosecution  for  a  penalty  or  forfeit- 
ure, pecuniary  or  otherwise,  accruing  under  the  laws  of  the 
United  States."  The  words  "penalty  or  forfeiture"  in  this  sec- 
tion refer  to  something  imposed  in  a  punitive  way  for  an  infrac- 
tion of  a  public  law,  and  do  not  include  a  liability  imposed  solely 
for  the  purpose  of  redressing  a  private  injury,  even  though  the 
wrongful  act  be  a  public  offense  and  punishable  as  such.  Here 
the  liability  sought  to  be  enforced  was  not  punitive  but  strictly 
remedial,  as  is  shown  by  §§  8,  9,  14  and  16  of  the  Act  to  Regulate 
Conunerce.  So  §  1047  was  not  applicable.  Chattanooga  Foundry 
V.  Atlanta,  203  U.  S.  390,  397;  0* Sullivan  v.  Fdix,  233  U.  S.  318; 
Huntington  v.  AttriU,  146  U.  S.  657,  666-669;  Brady  v.,  Daly, 
175  U.  S.  148. 

Next  in  order  is  a  Pennsylvania  statute  containing  a  limita- 
tion of  six  years.  2  Stewart's  Purdon's  Digest,  13th  ed.  2282. 
It  could  apply  only  in  the  absence  of  a  controlling  Federal  statute. 
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Rev.  Stat.  §  721;  CampbeU  v.  HaverkiU,  155  U.  S.  610;  McClaine 
V.  Rankiny  197  U.  S.  154,  158;  O'SvUivan  v.  FeliXy  supra.  Such, 
a  statute  was  adopted  and  put  in  force  before  any  part  of  either 
claim  fell  within  the  bar  of  the  local  limitation.  By  the  Act  of 
June  29,  1906,  34  Stat.  584,  590,  c.  3591,  Congress  amended  §  16 
of  the  Act  to  B^^late  Commerce  by  incorporating  therein  the 
following  limitations:  "All  complaints  for  the  recovery  of  dam- 
ages shall  be  filed  with  the  Commission  within  two  years  from  the 
time  the  cause  of  action  accrues,  and  not  after,  and  a  petition  for 
the  enforcement  of  an  order  for  the  payment  of  money  shall  be 
filed  in  the  Circuit  Court  ^  within  one  year  from  the  date  of  the 
order,  and  not  after:  Provided,  that  claims  accrued  prior  to  the 
passage  of  this  Act  may  be  presented  within  one  year."  The 
words  of  the  proviso  make  it  certain  that  the  amendment  was  to 
reach  claims  already  accrued  as  well  as  those  thereafter  accruing. 
And  while  there  doubtless  was  no  purpose  to  revive  claims  then 
barred  by  local  statutes,  it  is  evident  that  Congress  intended  to 
take  all  other  claims  out  of  the  operation  of  the  varying  laws  of 
the  several  States  and  subject  them  to  limitations  of  its  own  crea- 
tion which  would  operate  alike  in  all  the  States. 

This  amendment  is  the  third  statute  upon  which  the  defendant 
relies,  the  contentions  advanced  thereunder  being  (a)  that  it 
prevented  the  Commission  from  considering  any  claim  accrued 
more  than  two  years  prior  to  the  amendment,  and  (b)  that  the 
year  granted  for  filing  claims  which  accrued  before  the  amend- 
ment expired  June  28,  1907.  Either  contention,  if  sound,  would 
defeat  all  of  the  first  claim  in  suit  and  the  major  part  of  the  second. 

The  first  contention  is  plainly  not  tenable.  The  amendment 
contained  a  general  provision  limiting  the  time  for  invoking  action 
by  the  Commission  upon  complaints  for  damages  to  two  years 
from  the  accrual  of  the  claim,  and  also  a  proviso  saying  that 
"claims  accrued  prior  to  the  passage  of  this  Act  may  be  presented 
within  one  year."  The  proviso  was  in  the  nature  of  a  saving 
clause,  and,  while,  as  before  observed,  it  probably  was  not  in- 
tended to  revive  claims  which  were  then  barred  by  applicable 
local  laws,  we  think  there  is  no  warrant  for  saying  that  it  was  not 
intended  to  include  claims  accrued  more  than  two  years  before 
the  amendment.  The  plain  import  of  the  words  is  to  the  contrary. 
The  Commission  has  uniformly  construed  it  as  permitting  all 
accrued  claims,  not  already  barred,  to  be  presented  within  the 

1  The  Judicial  Code,  §  291,  which  became  effective,  January  1,  1912,  re- 
quires that  the  words  "Circuit  Court"  be  read  "District  Court.'' 
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year  named;  and  we  think  they  reasonably  could  not  have  done 
.otherwise. 

The  other  contention  turns  upon  the  sense  in  which  the  words 
"the  passage  of  this  Act"  were  used  in  the  proviso.  The  act 
contained  a  concluding  section  saying  'Hhis  Act  shall  take  effect 
and  be  in  force  from  and  after  its  passage/'  but,  on  the  day  follow- 
ing its  approval,  its  effective  date  was  postponed  by  a  joint  resolu- 
tion for  sixty  days,  that  is,  from  June  29  to  August  28,  1906. 
34  Stat.  838.  If  the  act  be  separately  considered  and  the  proviso 
read  in  connection  with  the  concluding  section,  we  think  it  is 
apparent  that  the  words  named  referred  to  the  time  when  the 
act  was  to  speak  and  operate  as  a  law,  and  that  the  year  given 
for  filing  accrued  claims  was  to  be  reckoned  from  that  time.  In 
other  words,  the  meaning  was  the  same  as  if  the  proviso  had  said 
"claims  accrued  heretofore  may  be  presented  within  one  year 
hereafter,"  or  "claims  accrued  before  this  Act  becomes  effective 
may  be  presented  within  one  year  thereafter."  It  was  not  an 
instance  where  words  referring  to  the  date  of  passage  were  chosen 
to  distinguish  it  from  the  effective  date  of  the  act,  for  the  act  was 
to  take  effect  and  be  in  force  upon  its  passage,  and  therefore  there 
was  no  occasion  for  such  a  distinction.  And,  coming  to  the 
joint  resolution,  we  think  it  did  not  affect  the  sense  of  the  words 
in  the  proviso.  That  was  to  be  determined  in  the  light  of  the 
situation  in  which  they  were  used,  and  not  by  what  subsequently 
happened.  Not  only  so,  but  the  purpose  of  the  joint  resolution 
was  to  cause  the  act  to  speak  and  operate  at  the  end  of  the  sixty 
days  as  if  that  were  the  time  of  its  passage.  In  the  meantime  the 
act  laid  no  duty  upon  this  or  any  other  claimant  and  when  the 
sixty  days  expired  it,gave  a  full  year  for  presenting  accrued  claims, 
and  not  a  year  less  sixty  days.  See  Mailer  of  Howe,  112  N.  Y. 
100;  Harding  v.  PeoplCy  10  Colo.  387,  392;  State  v.  BemiSy  46  Neb. 
724,  739;  Patrick  v.  Ferryman,  52  111.  App.  514,  518;  Schneider 
V.  HiLSsey,  2  Ida.  8;  Charless  v.  Lamberson,  1  Iowa  436,  443.  It 
is  not  a  question  of  notice,  as  in  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  187  U.  S,  611,  615-616,  but  of  the  meaning  and 
operation  of  the  statute. 

It  follows  from  these  views  that  the  complaint,  which  was  filed 
with  the  Commission  July  17,  1907,  was  seasonably  presented 
and  that  no  part  of  either  claim  was  barred  at  that  time.  And, 
as  the  action  in  the  District  Court  was  b^un  within  a  year  after 
the  date  of  the  order  for  reparation,  the  defense  predicated  upon 
the  statute  of  limitations  must  fail. 
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With  a  single  exception,  the  other  questions  pressed  upon  our 
attention  center  about  the  use  and  effect  of  the  reports  and  orders 
of  the  Conunission  as  evidence,  a  subject  concerning  which  the 
courts  below  differed. 

The  pertinent  provisions  of  the  Act  to  Regulate  Commerce  are 
these:  Section  14  requires  the  CJonmiission,  upon  investigating 
a  complaint,  to  make  a  written  report  thereon  ''which  shall  state 
the  conclusions  of  the  Commission,  together  with  its  decision, 
order  or  requirement  in  the  premises,''  and,  if  damages  be  awarded, 
''shall  include  the  findings  of  fact  on  which  the  award  is  made." 
Section  16  requires  the  Conmiission,  upon  awarding  damages  to 
a  complaining  party,  to  make  an  order  directing  that  "the  smn 
to  which  he  is  entitled"  be  paid  within  a  fixed  time;  and  then, 
after  authorizing  a  suit  to  enforce  pa3maent,  if  the  order  be  not 
obeyed,  provides:  "Such  suit  shall  proceed  in  all  respects  like 
other  civil  suits  for  damages,  except  that  on  the  trial  of  such  suit 
the  findings  and  order  of  the  Commission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated." 

At  the  trial  the  plaintiff  offered  in  evidence  the  reports  and 
orders  of  the  Commission  and  asked  that  the  facts  stated  in  the 
findings  and  orders  be  taken  as  prima  facie  true. 

An  objection  was  interposed  to  the  admission  of  the  reports 
upon  the  ground  that  they  contained  various  statements  which  it 
was  claimed  were  not  findings  of  fact  and  therefore  were  not 
admissible.  A  colloquy  ensued  between  court  and  counsel  in 
which  counsel  for  the  plaintiff  conceded  that  portion  of  the  reports 
should  be  eliminated  and  suggested  that  this  could  be  done  in  the 
charge  to  the  jury.  As  a  result  of  the  colloquy  the  reports  were 
received  in  evidence,  the  court  observing  that  it  would  indicate 
to  the  jury  what  portions  were  to  be  considered.  The  reports 
were  not  read  at  the  time,  but  when  the  evidence  was  concluded 
counsel  for  the  plaintiff,  as  the  record  recites,  "read  to  the  jury 
what  he  stated  to  be  material  portions"  of  them.  The  record 
does  not  more  definitely  identify  what  was  read;  nor  does  it  show 
that  complaint  was  then  made  that  an3rthing  was  read  that  should 
have  been  omitted,  or  that  the  court's  attention  was  drawn  to 
the  subject  at  the  time  of  charging  the  jury  either  by  a  request 
for  a  particular  instruction  thereon  or  by  excepting  to  the  absence 
of  such  an  instrument.  The  court's  charge  apparently  proceeded 
upon  the  theory  that  the  portions  of  the  reports  which  had  been 
read  to  the  jury  were  properly  before  them.  In  these  circiun- 
stances  the  objection  cannot  now  be  considered.    If  it  was  not 
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obviated  by  excluding  the  supposedly  objectionable  portions  of 
the  reports  from  what  was  read  to  the  jury;  it  was  waived  by  the 
failure  to  direct  the  court's  attention  to  the  subject  when  the 
jury  was  charged. 

Another  objection  which  was  directed  against  the  orders  as 
well  as  the  reports  is  that  they  contain  no  findings  of  fact  or  at 
least  not  enough  to  sustain  an  award  of  damages.  The  argu- 
ments advanced  to  sustain  this  objection  proceed  upon  the  theory 
that  the  statute  requires  that  the  reports,  if  not  the  orders,  shall 
state  the  evidential  rather  than  the  ultimate  facts,  that  is  to  say, 
the  primary  facts  from  which  through  a  process  of  reasoning  and 
inference  the  ultimate  facts  may  be  determined.  We  think  this 
is  not  the  right  view  of  the  statute  and  that  what  it  requires  is  a 
finding  of  the  ultimate  facts  —  a  finding  which,  as  applied  to  the 
present  case,  would  disclose  (1)  the  relation  of  the  parties  as  ship- 
per and  carrier  in  interstate  commerce;  (2)  the  character  and 
amount  of  the  traffic  out  of  which  the  claims  arose;  (3)  the  rates 
paid  by  the  shipper  for  the  service  rendered  and  whether  they 
were  according  to  the  established  tariff;  (4)  whether  and  in  what 
way  unjust  discrimination  was  practiced  against  the  shipper  from 
November  1,  1900,  to  August  1,  1901;  (5)  whether,  if  there  was 
unjust  discrimination,  the  shipper  was  injured  thereby,  and,  if 
so,  the  amount  of  his  damages;  (6)  whether  the  rate  collected 
from  the  shipper  from  August  1,  1901,  to  July  17,  1907,  was 
excessive  and  unreasonable  and,  if  so,  what  would  have  been  a 
reasonable  rate  for  the  service;  and  (7)  whether,  if  the  rate  was 
excessive  and  unreasonable,  the  shipper  was  injured  thereby,  and, 
if  so,  the  amount  of  his  damages.  Upon  examining  the  reports 
as  set  forth  in  the  record,  we  think  they  contain  findings  of  fact 
which  meet  the  requirements  of  the  statute  and  that  the  facts 
stated  in  the  findings,  if  taken  as  prima  fade  truth,  sustain  the 
award  of  the  Commission.  True,  the  findings  in  the  original 
report  are  interwoven  with  other  matter  and  are  not  expressed 
in  the  terms  which  courts  generally  employ  in  special  findings  of 
fact,  but  there  is  no  difficulty  in  separating  the  findings  from  the 
other  matter  or  in  fully  understanding  them,  and  particularly  is 
this  true  when  the  two  reports  are  read  together,  as  they  should 
be.  We  say  "should  be"  because  both  were  made  in  the  same 
proceeding  and  the  later  one  affirmatively  shows  that  it  was 
made  to  supplement  and  give  effect  to  the  original. 

But  it  is  said  that  the  reports  disclose  that  the  Commission 
applied  an  erroneous  and  inadmissible  measure  of  damages,  and 
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therefore  that  no  effect  can  be  given  to  the  award.  What  the 
reports  really  disclose  is  that,  the  Commission,  ''upon  considera- 
tion of  the  evidence  adduced  upon  the  hearing  upon  the  question 
of  reparation"  foimd  (a)  that  by  reason  of  the  unjust  discrimina- 
tion resulting  from  giving  the  rebate  to  the  Lehigh  Valley  Coal 
Company  Meeker  &  Company  were  ''damaged  to  the  extent  of 
the  difference"  between  what  they  actually  paid  from  November 
1,  1900,  to  August  1,  1901,  and  what  they  would  have  paid  had 
they  been  dealt  with  on  the  same  basis  as  was  the  Coal  Company, 
and  (b)  that  by  reason  of  being  charged  an  excessive  and  unreason- 
able rate  from  August  1,  1901,  to  July  17,  1907,  Meeker  &  Com- 
pany were  "damaged  to  the  extent  of  the  difference"  between 
what  they  actually  paid  and  what  they  would  have  paid  had 
they  been  given  the  rate  which  the  Commission  found  would  have 
been  reasonable.  In  this  we  perceive  nothing  pointing  to  the 
application  of  an  erroneous  or  inadmissible  measure  of  damages. 
The  Commission  was  authorized  and  required  by  §  8  of  the  Act 
to  Regulate  Conmierce  to  award  "the  full  amount  of  damages 
sustained,"  and  that,  of  course,  was  to  be  determined  from  the 
evidence.  If  it  showed  that  the  damages  corresponded  to  the  re- 
bate in  one  instance  and  to  the  overcharge  in  the  other  the 
claimant  was  entitled  to  an  award  upon  that  basis.  The  case  of 
Pennsylvania  Railroad  v.  International  Coal  Mining  Co.,  230 
U.  S.  184,  is  cited  as  holding  otherwise,  but  it  does  not  do  so. 
There  a  shipper,  without  proving  that  he  sustained  any  damages, 
sought  to  recover  from  a  carrier  for  giving  a  rebate  to  another 
shipper,  and  this  court,  referring  to  §8,  said  (p.  203):  "The 
measure  of  damages  was  the  pecuniary  loss  inflicted  on  the  plain- 
tiff as  the  result  of  the  rebate  paid.  Those  damages  might  be 
the  same  as  the  rebate,  or  less  than  the  rebate,  or  many  times 
greater  than  the  rebate;  but  unless  they  were  proved  they  could 
not  be  recovered.  Whatever  they  were  they  could  be  recovered." 
There  is  nothing  in  either  report  of  the  Commission  which  is  in 
conflict  with  what  was  said  in  that  case.  On  the  contrary,  the 
plain  import  of  the  findings  is  that  the  amounts  awarded  represent 
the  claimant's  actual  pecuniary  loss;  and,  in  view  of  the  recital 
that  the  findings  were  based  upon  the  evidence  adduced,  it  must 
be  presumed,  there  being  no  showing  to  the  contrary,  that  they 
were  justified  by  it. 

It  is  also  urged,  as  it  was  in  the  courts  below,  that  the  provi- 
sion in  §  16  that,  in  actions  like  this,  "the  findings  and  order  of 
the  Commission  shall  be  prima  fade  evidence  of  the  facts  therein 
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stated"  is  repugnant  to  the  Constitution  in  that  it  infringes  upon 
the  right  of  trial  by  jury  and  operates  as  a  denial  of  due  process 
of  law. 

This  provision  only  establishes  a  rebuttable  presumption.  It 
cuts  off  no  defense,  interposes  no  obstacle  to  a  full  contestation 
of  all  the  issues,  and  takes  no  question  of  fact  from  either  court 
or  jury.  At  most  therefore  it  is  merely  a  rule  of  evidence.  It 
does  not  abridge  the  right  of  trial  by  jury  or  take  away  any  of 
its  incidents.  Nor  does  it  in  any  wise  work  a  denial  of  due  process 
of  law.  In  principle  it  is  not  unlike  the  statutes  in  many  of  the 
States  whereby  tax  deeds  are  made  prima  facie  evidence  of  the 
regularity  of  all  the  proceedings  upon  which  their  validity  depends. 
Such  statutes  have  been  generally  sustained.  Pillaw  v.  Roberts^ 
13  How.  472,  476;  Marx  v.  Hantham,  148  U.  S.  172,  182;  Turpin 
V.  Lemon,  187  U.  S.  51,  59;  Cooley's  Constitutional  Limitations, 
7th  ed.  525,  as  have  many  other  State  and  Federal  enactments 
establishing  other  rebuttable  presumptions.  Mobile,  etc.,  Railn 
road  Co.  V.  Tumipseed,  219  U.  S.  35,  42;  Ldndsley  v.  Naivrat 
Carbonic  Gas  Co.,  220  U.  S.  61,  81;  ReiOer  v.  Harris,  223  U.  S. 
437;  Luria  v.  United  States,  231  U.  S.  9,  25.  An  instructive  case 
upon  the  subject  is  Holmes  v.  Hunt,  122  Mass.  505,  where,  in  an 
elaborate  opinion  by  Chief  Justice  Gray,  a  statute  making  the 
report  of  an  auditor  prima  facie  evidence  at  the  trial  before  a  jury 
was  held  to  be  a  legitimate  exercise  of  legislative  power  over 
rules  of  evidence,  and  in  no  wise  inconsistent  with  the  constitu- 
tional right  of  trial  by  jury.  And  in  Chicago,  etc..  Railroad  Co. 
V.  Jones,  149  111.  361,  382,  a  like  ruling  was  made  in  respect  of  a 
statutory  provision  similar  to  that  now  before  us. 

Complaint  is  made  because  the  court  refused  to  direct  a  ver- 
dict for  the  defendant,  but  of  this  it  suffices  to  say  that  the  ruling 
was  undoubtedly  right,  because  the  plaintiff's  evidience,  including 
the  findings  and  orders  of  the  Commission,  tended  to  show  every 
fact  essential  to  a  recovery  upon  both  claims  and  there  was  no 
opposing  evidence. 

The  District  Court  made  an  allowance  of  $20,000  as  a  fee  for 
the  plaintiff's  attorneys  and  directed  that  it  be  taxed  and  collected 
as  part  of  the  costs,  the  allowance  being  expressly  apportioned  in 
equal  amounts  between  the  services  in  the  proceeding  before  the 
Commission  and  the  services  in  the  action  in  court.  Complaint 
is  made  of  this  on  the  grounds  (a)  that  the  allowance  is  in  any 
view  excessive,  (b)  that  the  act  does  not  autiiorize  an  allowance 
for  services  before  the  Commission,  and  (c)  that  the  provision 
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authorizing  an  allowance  for  services  in  the  action  is  invalid  as 
being  purely  arbitrary  and  as  imposing  a  penalty  merely  for 
failing  to  pay  a  debt. 

Without  considering  whether  the  mere  amount  of  an  allow- 
ance under  the  statute  can  ever  be  re-examined  here  (see  Rev. 
Stat.  §  1011;  Martinton  v.  Fairbanks,  112  U.  S.  670,  672;  Mon- 
tague V.  Lowry,  193  U.  S.  38,  48;  Railroad  Co.  v.  Fraloffy  100  U.  S, 
24,  31;  New  York,  etc.,  Railroad  Co.  v.  Winter,  143  U.  S.  60,  76) 
we  are  clear  that  it  cannot  be  in  this  instance.  The  record  dis* 
closes  that  the  allowance  was  predicated  upon  an  exhibition  of  a 
^transcript  of  the  proceedings  before  the  Commission  and  upon  a 
statement  made  in  open  court,  in  the  presence  of  counsel  for  the 
defendant,  of  the  services  rendered  before  the  Commission  and 
in  the  action.  But  the  transcript  and  statement  have  not  been 
made  part  of  this  record  and  so  we  cannot  know  what  was  shown 
by  them  and  cannot  judge  of  their  bearing  upon  the  amount  of 
the  allowance.  Besides,  it  does  not  appear  that  the  defendant 
offered  any  evidence  tending  to  show  what  would  be  a  reasonable 
allowance  or  that  it  in  any  way  objected  or  excepted  to  the  amount 
of  the  allowance  when  it  was  made.  The  only  exception  reserved 
was  addressed  to  the  allowance  of  any  fee  for  the  services  before 
the  Commission  or  for  those  in  the  action.  In  this  situation  the 
defendant  is  not  now  in  a  position  to  claim  that  as  matter  of  fact 
the  allowance  is  excessive.  Whether  as  matter  of  law  it  is  objec- 
tionable is  another  question. 

Section  8  provides  that  a  carrier  violating  the  act  shall  be  liable 
to  any  person  injured  for  the  damages  he  sustains,  ''together  with 
a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and 
collected  as  part  of  the  costs  in  the  case.''  And  §  16,  relating 
to  actions  to  enforce  claims  for  damages  after  the  Conmiission 
has  acted  thereon,  provides  "If  the  petitioner  shall  finally  prevail 
he  shall  be  allowed  a  reasonable  attorney's  fee  to  be  taxed  and 
collected  as  a  part  of  the  costs  of  the  suit." 

In  our  opinion  the  services  for  which  an  attorney's  fee  is  to  be 
taxed  and  collected  are  those  incident  to  the  action  in  which  the 
recovery  is  had  and  not  those  before  the  Commission.  This  is 
not  only  implied  in  the  words  of  the  two  provisions  just  quoted 
but  is  suggested  by  the  absence  of  any  reference  to  proceedings 
anterior  to  the  action.  And  that  nothing  more  is  intended  be- 
comes plain  when  we  consider  another  provision  in  §  16  which 
requires  the  Commission,  upon  awarding  damages,  to  make  an 
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order  directing  the  carrier  to  pay  the  sum  awarded  "on  or  before 
a  day  named"  and  then  declares  that,  if  the  carrier  does  not  com- 
ply with  the  order  "within  the  time  limit/'  the  claimant  may 
proceed  to  collect  the  damages  by  suit.  The  Commission  is  not 
to  allow  a  fee;  but  only  to  find  the  amount  of  the  damages  and 
fix  a  time  for  payment;  and,  if  the  carrier  pays  the  award  within 
the  time  named,  no  right  to  an  attorney's  fee  arises.  It  is  only 
when  the  damages  are  recovered  by  suit  that  a  fee  is  to  be  allowed, 
and  this  is  as  true  of  the  provision  §  8  as  of  that  in  §  16.  The 
evident  purpose  is  to  charge  the  carrier  with  the  costs  and  expenses 
entailed  by  a  failure  to  pay  without  suit  —  if  the  claimant  finally 
prevails  —  and  to  that  end  to  tax  as  part  of  the  costs  in  the  suit 
wherein  the  recovery  is  had  a  reasonable  fee  for  the  services  of  the 
claimant's  attorney  in  instituting  and  prosecuting  that  suit.  It 
follows  that  the  District  Court  erred  in  matter  of  law  in  allowing 
a  fee  for  services  before  the  Commission. 

The  contention  that  the  provision  for  an  attorney's  fee  for 
services  in  the  suit  is  invalid  as  being  purely  arbitrary  and  as 
imposing  a  penalty  for  merely  failing  to  pay  a  debt  is  without 
merit.  The  provision  is  leveled  against  common  carriers  engaged 
in  interstate  commerce,  a  qiuisi  public  business,  and  is  confined 
to  cases  wherein  a  recovery  is  had  for  damages  resulting  from  the 
carrier's  violation  of  some  duty  imposed  in  the  public  interest  by 
the  Act  to  B^ulate  Commerce.  Atlantic  Coast  Line  Railroad 
Co.  V.  Riverside  Mills,  219  U.  S.  186,  208.  One  of  its  purposes  is 
to  promote  a  closer  observance  by  carriers  of  the  duties  so  im- 
posed; and  that  there  is  also  a  purpose  to  encourage  the  payment, 
without  suit,  of  just  demands  does  not  militate  against  its  validity. 
Missouri,  Kansas  &  Texas  Railway  Co.  v.  Cade,  233  U.  S.  642, 651, 
and  cases  cited.  It  requires  that  the  fee  be  reasonable  and  fixed 
by  the  court,  and  does  not  permit  it  to  be  taxed  against  the  carrier 
until  the  plaintiff's  demand  has  been  adjudged  upon  full  inquiry 
to  be  valid.  In  these  circumstances  the  validity  of  the  provision 
is  not  doubtful  but  certain. 

It  results  from  what  has  been  said  that  the  judgment  of  the 
Circuit  Court  of  Appeals  must  be  reversed  and  that  of  the  Dis- 
trict Court  must  be  modified  by  eliminating  the  allowance  of 
$10,000  as  an  attorney's  fee  for  services  before  the  Commission 
and  affirmed  as  so  modified. 
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